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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION

Joanna Burke ) CIVIL ACTION No.
) 4:24-cv-00897
Plaintiff )
vs. )
)

Deutsche Bank National Trust Company, PHH )
Mortgage Corporation, AVT Title Services,
LLC, Mackie Wolf Zientz & Mann, PC, Judge )
Tami Craft aka Judge Tamika Craft-Demming, )
Judge Elaine Palmer, Sashagaye Prince, Mark D
Hopkins, Shelley L Hopkins, Hopkins Law,
PLLC, John Doe, and/or Jane Doe

Defendants
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SUPPLEMENT: JUDICIAL NOTICE IN SUPPORT OF RULE 59(¢) MOTION FOR
RECONSIDERATION

Plaintiff Joanna Burke respectfully requests this court take judicial notice of newly
established case law and opinions relevant to the pending Motion for Reconsideration Pursuant

to Federal Rule of Civil Procedure 59(e).

I. LEGAL BASIS FOR JUDICIAL NOTICE

Federal Rule of Evidence 201 permits courts to take judicial notice of adjudicative facts at
any stage of the proceeding, including post-judgment motions. Judicial notice is appropriate

where the facts in question are not subject to reasonable dispute and can be accurately and readily



determined from sources whose accuracy cannot reasonably be questioned.

II. INTERVENING CASE LAW AND LEGAL OPINIONS

The Plaintiff submits that the following case law and legal opinions constitute an intervening
change in controlling law, directly affecting the legal conclusions in this matter:

- Eichner v. Ocwen Loan Servicing, LLC (4:19¢v-00524), District Court, E.D. Texas, Dkt
229, May 2, 2025— The court published its Memorandum Opinion and Order, wherein the court
agreed with Plaintiff that res judicata is based on claims, and new claims are not to be associated
with prior claims. Additionally, the court granted sur-replies, relief which was denied to Plaintiff
in these proceedings.

- Article 13 LLC v. Lasalle Nat’l Bank Ass ’n, 23-7247-cv, 2nd Cir., March 25, 2025 — This
opinion - related to New York law - certified two questions related to the application of FAPA
relative to potentially time-barred foreclosures and whether the current law was unconstitutional.

This court denied allowing Plaintiff similar relief, e.g. granting an interlocutory appeal to
the Fifth Circuit under 28 U.S.C. § 1292, with the goal of obtaining certified question(s) to the

Texas Supreme Court.

ITII. RELEVANCE TO RULE 59(e) RECONSIDERATION

The Plaintiff submits that the above-cited decisions represent an intervening change in
controlling law that directly impacts this case and warrants reconsideration under Federal Rule
of Civil Procedure 59(e).

In Eichner v. Ocwen Loan Servicing, LLC, the Eastern District of Texas clarified that res
Jjudicata applies to claims, not new claims, reinforcing Plaintiff’s argument that claims presented

in this matter should not be barred by prior litigation.
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Additionally, the court’s decision to grant sur-replies demonstrates a shift in procedural
fairness, contrasting with this Court’s denial of such relief to Plaintiff in the current case. This
inconsistency necessitates reconsideration to ensure equitable treatment.

Similarly, in Article 13 LLC v. Lasalle Nat’l Bank Ass’n, the Second Circuit’s certification
of questions regarding time-barred foreclosures establishes new precedent for judicial inquiry on
complex statutory limitations issues.

Plaintiff sought similar relief in this matter by requesting interlocutory appeal under 28
U.S.C. § 1292, aiming to obtain certified questions from the Texas Supreme Court, but was
denied. (“Plaintiff’s Motion to Certify Questions for appellate review (Dkt 62) met all criteria
under 28 U.S.C. § 1292(b) but was summarily denied with no reasoning.”).

Given this federal court’s reliance upon Erie guesses, which Plaintiff contends are erroneous,
both constitutional and due process questions are involved, as with the Second Circuit’s two
questions: -

1.  Whether, or to what extent does, Section 7 of the Foreclosure Abuse Prevention Act,
codified at N.Y. C.P.L.R. § 213(4)(b), apply to foreclosure actions commenced before the
statute’s enactment?

2. Whether FAPA’s retroactive application violates the right to substantive and procedural
due process under the New York Constitution, N.Y. Const., art. I, § 62

The first question pertaining to statute of limitations and whether FAPA is retroactive
considering the uniqueness of the case, and the second question, discussing due process and the
constitution.

In Plaintiff’s underlying 59(e) motion, she also raised statute of limitations as well as due



process and specific constitutional protections afforded to Texas homeowners.: “In addition to
its flexible provisions for lenders, Texas courts have also enshrined constitutional protections
under Article XVI, Section 50 of the Texas Constitution, safeguarding homeowners from
predatory lending practices.”. Only the Texas Supreme Court can resolve these questions.
Because Rule 59(e) reconsideration is warranted upon an intervening change in law or to
correct manifest errors judicial notice of these new decisions supports Plaintiff’s request for
reconsideration. Failing to consider these authorities would result in an erroneous application of

law, prejudicing Plaintift’s right to fully adjudicate these novel legal questions.

IV. CONCLUSION

Joanna Burke respectfully requests that the Court take judicial notice of the aforementioned
case law and opinions in support of the pending Rule 59(e) motion for reconsideration and grant
any further relief it deems just and proper..
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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

UNITED STATES OF AMERICA, ex rel.
JEAN-MARCH EICHNER, et al.

Civil Action No. 4:19-cv-524
Judge Mazzant

Plaintiffs,
V.

OCWEN LOAN SERVICING, LLC, et al.

972077077, 7 o077, 077 o097, M7 7p]

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court is the United States’ Motion to Intervene in part and to Dismiss
in part pursuant to 31 U.S.C. § 3730(c)(2)(A) (Dkt. #163) (the “Government’s Motion”). Also
pending before the Court are the following Motions, each of which is impacted by the result of the
Court’s decision on the Government’s Motion (Dkt. #163). These Motions are:

1. The Trust Defendants’ Motion for Partial Summary Judgment on Res Judicata
Grounds for Claims based on Conduct through February 17, 2017 (Dkt. #161);

2. The Trust Defendants’ Motion for Partial Stay Pending Resolution of United
States’ Motion to Intervene in part and to Dismiss in part Pursuant to 31 U.S.C.

§ 3730(c)(2)(A) (Dkt. #171);

3. The Relators’ Rule 56(d) Motion to Defer the Court’s Ruling on Trust
Defendant’s Motion for Partial Summary Judgment on Res Judicata Grounds
for Claims Based on Conduct Through February 17, 2017 (Dkt. #183); and

4. The Trust Defendants’ Motion for Leave to File Sur-Reply in Support of
United States’ Motion to Intervene in Part and to Dismiss in Part Pursuant to
31 U.S.C. § 3730(c)(2)(A) (Dkt. #197).

After considering each Motion, the relevant pleadings, and the applicable law, the Court
determines that:

1. The United States’ Motion to Intervene in part and to Dismiss in part pursuant
to 31 U.S.C. § 3730(c)(2)(A) (Dkt. #163) should be GRANTED;
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2. The Trust Defendants’ Motion for Partial Summary Judgment on Res Judicata
Grounds for Claims based on Conduct through February 17, 2017 (Dkt. #161)
should be DENIED as moot;

3. The Trust Defendant’s Motion for Partial Stay Pending Resolution of United

States’ Motion to Intervene in part and to Dismiss in part Pursuant to 31 U.S.C.
§ 3730(c)(2)(A) (Dkt. #171) should be DENIED as moot;

4. The Relators’ Rule 56(d) Motion to Defer the Court’s Ruling on Trust
Defendant’s Motion for Partial Summary Judgment on Res Judicata Grounds
for Claims Based on Conduct Through February 17, 2017 (Dkt. #183) should be
DENIED as moot; and

5. The Trust Defendants’ Motion for Leave to File Sur-Reply in Support of
United States’ Motion to Intervene in Part and to Dismiss in Part Pursuant to
31 U.S.C. § 3730(c)(2)(A) (Dkt. #197) should be GRANTED.

BACKGROUND

This is a qui tam action. The principal controversy at hand is whether the United States
(the “Government”), having previously declined to intervene during the seal period, should now
be permitted to intervene and dismiss a portion of the claims Relators have pursued. The Court
begins with a brief recitation of the factual background before turning to the procedural history.
Then, the Court takes up the controversies before it.

I.  Factual Background

As the Court has noted previously, this case sits at the edge of the 2008 housing crisis in
the United States, which was partially precipitated by predatory lending practices and mortgage
fraud (See Dkt. #70).! As home prices plunged, foreclosures increased, leaving homeowners in a
lurch with negative equity in their homes and no option to sell or refinance. To cure the chaos that

ensued, the Government enacted the Emergency Economic Stabilization Act of 2008 (“EESA”).

! The factual background of this case is more fully explained in the Court’s prior Memorandum Opinion and Order
(Dkt. #70). The Court repeats it here for context, but notes that the underlying facts do not weigh on the issues at
hand. Unless otherwise indicated, the facts contained in this Section are found in the Court’s prior Memorandum
Opinion and Order (Dkt. #70).
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The Home Affordable Modification Program (“HAMP)—a voluntary program under EESA
administered by the Treasury Department—provided homeowners with affordable modifications
to mortgage loans in an effort to reduce avoidable foreclosures. Specifically, HAMP sought to
relieve homeowners from their economic burdens by lowering their mortgage payments to 31% or
less of their gross monthly income. Investors received payments, as well as a guarantee that no
mortgage modification would yield a mortgage value less than the net-present value of the
property. In consideration of this arrangement, mortgage servicers would not only receive their
annual servicing fees but would also receive HAMP incentive payments to complete HAMP
modifications. Upon each modification, the servicer would become entitled to $1,200-$2,000,
depending on the length of the mortgage’s delinquency.

Ocwen were and/or are mortgage loan servicing agents for hundreds of trusts. The
remainder of Defendants served as trustees of those trusts. Ocwen enrolled in HAMP in 2009,
after which it promptly and expressly certified its compliance with HAMP guidelines and
applicable federal laws in its signing of the initial Servicer Participation Agreement (“SPA”). The
SPA named Ocwen as the servicer and Fannie Mae, solely as Financial Agent of the United States,
as the administration. The parties signed a Financial Instrument that same day, which included
representations, warranties, and covenants that Ocwen had to make to participate in HAMP. The
SPA fully incorporates the Financial Instrument. In 2010, Ocwen signed an Amended SPA.

To receive HAMP payments, Ocwen made annual certifications. In the executed SPAs,
Ocwen expressly represented four things: (1) that it was in compliance with HAMP’s terms and
guidelines; (2) that it was in compliance with all applicable laws and requirements; (3) that it

created and maintained an effective HAMP program and committed the resources needed to



Case 4:19-cv-00524-ALM  Document 229  Filed 05/02/25 Page 4 of 40 PagelD #:
11336

employ sufficiently trained, experienced personnel with the resources necessary to provide quality
service to homeowners; and (4) that it had adequately documented and monitored its compliance
and immediately reported to the Government any credible evidence of material violations of these
certifications. Ocwen had a continuing obligation to expressly certify its continued compliance with
these terms and conditions on each annual certification.
II.  Procedural Background

On July 15, 2019, Relator Jean-Marc Eichner and Relator Brandon Loyd (collectively,
“Relators”) filed their Original Complaint under seal (Dkt. #1). It asserted causes of action for: (1)
presenting false or fraudulent claims to the Government; (2) making express and/or implied false
certifications to the Government; (3) making or using false records or statements material to false
or fraudulent claims; (4) fraudulent inducement; and (5) reverse false claims under 31 U.S.C.
§ 3729(a)(1)(A), (2)(1)(B), and (2)(1)(G) (Dkt. #1 at pp. 123-30). Relators allege that Ocwen
engaged in misconduct that violated Federal Housing Administration (“FHA”), the Dodd-Frank
Act, the Real Estate Settlement Procedures Act (“RESPA”), the Unfair, Deceptive, or Abusive
Acts or Practice Laws (“UDAAP” or “DAP?”), the Truth in Lending Act (“TILA”), Regulation
Z,and Texas state law (See generally Dkt. #1). Relators’ Original Complaint also alleges that Ocwen

made false representation to the Government regarding their HAMP compliance, which induced
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the Government to enter SPA’s (See generally Dkt. #1). Finally, Relators claim that the Trust
Defendants? are vicariously liable for Ocwen’s alleged bad acts (Dkt. #1 at p. 1).

During the seal period (which was extended several times), the Government decided to
abstain from intervening in the case (Dkt. #16; Dkt. #17). Accordingly, on December 14, 2021, the
Court unsealed the matter (Dkt. #17).

After seeking leave, Relators filed their first Amended Complaint (Dkt. #113; Dkt. #114).
As their Motion for Leave states, Relators’ Amended Complaint leaves “unchanged” the basis of
their Complaint (Dkt. #113 at p. 2). But Relators’ Amended Complaint deviates from their Original
Complaint in three ways: (1) it “conforms the allegations of the [Clomplaint to the discovery
[Relators] received . . . from the Trustee Defendants”; (2) it removes “The Bank of New York
Mellon Corporation f/k/a The Bank of New York Company, Inc. (“BNYMC?) as a defendant”;
and (3) it “removes allegations related to implementation of the Home Affordable Modification
Program by the Veteran’s Administration, known as ‘VA-HAMP,’ in an effort to streamline the
case” (Dkt. #113 at p. 1).

After various discovery disputes ensued, on September 11, 2024, the Trust Defendants
filed their Motion for Partial Summary Judgment on Res Judicata Grounds for Claims Based on

Conduct through February 17, 2017 (Dkt. #161). After obtaining an extension of time to respond,

2 The following defendants are referred to collectively as the “Trust Defendants”: Defendants U.S. Bank National
Association solely in its capacity as Trustee on behalf of certain Residential Mortgage-Backed Securities Trust
Defendants; Deutsche Bank National Trust Company, solely in its capacity as Trustee on behalf of certain
Residential Mortgage-Backed Securities Trust Defendants; the Bank of New York Mellon Trust Company, N.A.
f/k/a The Bank of New York Trust Company, National Association solely in its capacity as Trustee on behalf of
certain Residential Mortgage-Backed Securities Trust Defendants; The Bank of New York Mellon f/k/a The Bank
of New York solely in its capacity as Trustee on behalf of certain Residential Mortgage-Backed Securities Trust
Defendants; and Wells Fargo Bank, N.A., solely in its capacity as Trustee on behalf of certain Residential Mortgage-
Backed Securities.
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Relators filed a sealed Response in Opposition on November 1, 2024 (Dkt. #167; Dkt. #182). The
Trust Defendants then filed their Reply (Dkt. #184). Relators sought an extension of time to file a
sur-reply, which the Court granted (Dkt. #187; Dkt. #190). Relators filed their sealed Sur-Reply in
opposition to the Motion for Partial Summary Judgment on December 4, 2024 (Dkt. #195).

The basis of the Motion for Partial Summary Judgment is tethered to another case involving
Ocwen, which the Court resolved by Final Judgment after settlement in May of 2017: United States
v. exrel. Fisher v. Ocwen Loan Servicing, LLC, No. 4:12-cv-543 (E.D. Tex. May 19, 2017) (“ Fisher”).
Fisher was a similar gus tam action against Ocwen based on alleged HAMP misconduct that
occurred between April 16, 2009, and February 17, 2017 (Fisher, Dkt. #593).* The Court dismissed
those violations with prejudice after settlement (Fisher, Dkt. #593; Dkt. #163-2). Now, through
their Motion for Partial Summary Judgment, the Trust Defendants argue that, because this action
alleges that the Trust Defendants are vicariously liable under the False Claims Act (“FCA”) for
Ocwen’s conduct that partially occurred in the same time period as Fisker (the “Fisher Period”),
Relators’ Fisher Period claims are barred by res judicata (Dkt. #161 at p. 6).

After the Trust Defendants filed their Motion for Partial Summary Judgment but before
Relators filed their Response, the Government filed the principal Motion before the Court—its
Motion to Intervene in Part and to Dismiss in Part Pursuant to 31 U.S.C. § 3730(c)(2)(A) (a
provision of the FCA) (Dkt. #163). Through it, the Government seeks to intervene in this action
as to the claims that derive from the Fisher Period and to dismiss those claims (Dkt. #163 at pp.

1-2). Unsurprisingly, both the Trust Defendants and Ocwen support the Government’s Motion

3 For purposes of clarity, the Court refers to the 4:12-cv-543 action as “ Fisher” and will refer to the Fisher docket as
(Fisher, Dkt. # [ ]). The Court cites the docket in this action, 4:19-cv-524, as (Dkt. # [ ]).

6
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(Dkt. #179; Dkt. #180). Relators, on the other hand, oppose the Government’s Motion (Dkt. #181).
As explained ‘nfra, Relators dispute the propriety of the Government’s request to intervene and
dismiss wholesale on both substantive and procedural grounds. The Government filed its Reply
(Dkt. #196). Relators then filed their Sur-Reply (Dkt. #201). After seeking leave, the Trust
Defendants filed their Sur-Reply (Dkt. #197; Dkt. #198). The Court has yet to grant Trust
Defendants leave. Relators responded, opposing the Trust Defendants’ request to file a Sur-Reply
(Dkt. #202). The Trust Defendants filed their Reply to Relator’s opposition to the Trust
Defendants’ request for leave (Dkt. #203), and Relators filed a Sur-Reply (Dkt. #204). On April
22,2025, the Government filed a Notice of Supplemental authority to notify the Court of a recent
Fifth Circuit case that directly answers particular procedural questions associated with dismissal
of qui tam claims (Dkt. #224). Relators did not respond.

On October 7, 2024, the Court held a telephonic conference. During that call and after
entertaining some argument regarding the Government’s Motion, the Court directed the Trust
Defendants to file a written motion for stay if they so desired. They did. On October 11, 2024, the
Trust Defendants filed a Motion for Partial Stay Pending Resolution of the Government’s Motion
(Dkt. #171). Through it, the Trust Defendants seek a stay of all discovery and proceedings related
to the Fisher Period pending resolution of the Government’s Motion (Dkt. #171 at p. 2). Relators
then filed an Unopposed Motion for Extension of Time to Respond to the Trust Defendants’
Motion for Partial Stay (Dkt. #173), which the Court granted (Dkt. #174). The Government then
filed a Response in support of a partial stay (Dkt. #175). Relators then filed their Response in
opposition (Dkt. #176). The Trust Defendants replied (Dkt. #177), and the Relators filed their Sur-

Reply (Dkt. #178).
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Separately, on November 1, 2024, Relators filed a Rule 56(d) Motion to Defer the Court’s
Ruling on the Trust Defendants Motion for Partial Summary Judgment on Res Judicata Grounds
for Claims Based on Conduct through February 17, 2017 (Dkt. #183). The Trust Defendants
responded in opposition (Dkt. #191), and Relators replied (Dkt. #192). The Trust Defendants then
filed their Sur-Reply (Dkt. #194).

The Court treats the Government’s Motion to Intervene in Part and Dismiss in Part (Dkt.
#163) as the principal motion for purposes of this Order because it controls the disposition of the
remainder of those pending, except for the Trust Defendants’ Motion for Leave to file a Sur-Reply
to the Government’s Motion (Dkt. #197; Dkt. #198). Because any argument raised in the Trust
Defendants’ Sur-Reply may bear on the Court’s consideration of the Government’s Motion to
Intervene in Part and Dismiss in Part, the Court considers that Motion first (Dkt. #197; Dkt. #198).
Then, the Court will consider the Government’s Motion (Dkt. #163). As explained below, the
Government’s request for partial intervention and dismissal should be granted. After so
concluding, the Court briefly explains why the remaining Motions should be denied as moot.

LEGAL STANDARD

The Court begins with the legal standard applicable to the Government’s Motion (Dkt.
#163). Once more, this is a qus tam action arising under the False Claims Act (“FCA”), 31 U.S.C.
§§ 3729-3733. The FCA “imposes civil liability on any person who presents false or fraudulent
claims for payment to the Federal Government.” United States ex rel. Polansky v. Exec. Health Res.,
Inc.,599 U.S. 419, 423 (2023). The FCA permits “a unique public-private [enforcement] scheme.”
Id. at 425. Under the FCA, one of two parties may file suit: the Government, or a private party,

known as a “relator.” See 31 U.S.C. § 3730. When a private party sues under the FCA, that action
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is called a qui tam action. Polansky, 599 U.S. at 424. Qui tam actions are “ ‘brought in the name of
the Government.”” Id. (quoting 31 U.S.C. § 3730(b)(1)). That a relator—rather than the
Government—initiates suit does not change the core injury upon which the action is predicated;
the injury “asserted is exclusively to the Government.” /4.

Upon a relator’s filing of an FCA claim, it “remains under seal for at least sixty days.” 31
U.S.C. § 3730(b) (cleaned up). This is sometimes referred to as the “seal period.” See, e.g.,
Polansky, 599 U.S. at 425. During the seal period, which may be extended for “good cause,” the
Government obtains the relator’s complaint, as well as any supporting “material evidence.” 31
U.S.C. §§ 3730(b)(2), (3). The Government then determines whether it wishes to “intervene and
proceed with the action.” Id. Should the Government elect to pursue its statutory right of
intervention, “the relator loses control: the action then ‘shall be conducted by the Government,’
though the relator can continue as a party in a secondary role.” Polansky, 599 U.S. at 425 (quoting
31U.S.C. §§ 3730(b)(4)(A), (c)(1)). If the Government opts to abstain from intervention, however,
the relator maintains the “‘right to conduct the action.’” Id. (citing 31 U.S.C. § 3730(b)(4)(B)).

But the Government’s decision with respect to intervention during the seal period does not
bind its hands forever. “The Government, after all, is a ‘real party in interest’ in the qui tam
action.” Id. (citing United States ex rel. Eisenstein v. City of New York, 556 U.S. 928, 930 (2009)).
Accordingly, the FCA permits the Government to intervene “after the seal period ends, so long as
it shows good cause to do so.” /d. (citing 31 U.S.C. § 3730(c)(3)).

The question in such cases is whether the Government has satisfied its burden to show
“good cause.” See 31 U.S.C. § 3730(c)(3). Most recently, the Supreme Court “shed significant

light on the interplay between the Government’s right to intervene after the seal period ends and
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the Government’s right to dismiss the case notwithstanding the relator’s objections” in Polansky.
United States ex rel. Jackson v. Ventavia Research Group, LLC, 744 F. Supp. 3d 676, 685 (E.D. Tex.
2024) (citing Polansky, 599 U.S. at 423-39). As a court in this District has recognized, although
Polansky “did not evaluate the good cause standard, it affirmed the Third Circuit’s underlying
ruling ‘across the board’ and ‘in all respects.’” Id. (quoting Polansky, 599 U.S. at 429, 439). “ And
while the Government’s satisfaction of the good cause standard was not challenged by the relator
in Polansky, and, as a result, not addressed in depth by the Supreme Court, the Supreme Court
repeated the Third Circuit’s explanation of the good cause standard in a neutral —if not positive—
manner.” Id. (citing Polansky, 599 U.S. at 429, n.2). “Specifically, the Supreme Court recited the
Third Circuit’s explanation that ‘showing good cause is neither a burdensome nor unfamiliar
obligation,” but rather ‘a uniquely flexible and capacious concept, meaning simply a legally
sufficient reason.’” Id. (quoting Polansky, 599 U.S. at 429, n.2). Thus, parallel to Judge Truncale’s
decision in Jackson, the Court adopts Polansky’s recitation of the Third Circuit’s conception of the
good cause standard as controlling. Jackson, 744 F. Supp. 3d at 686.
ANALYSIS

Before the Court resolves the principal Motion, it must first ventilate the arguments raised
by the parties. But to fully perform that prefatory matter, the Court must first address The Trust
Defendants’ Motion for Leave to File Sur-Reply in Support of the Government’s Motion (Dkt.
#197). Accordingly, the Court’s analysis proceeds in three parts. First, the Court addresses the
Trust Defendants’ Motion for Leave (Dkt. #197). Second (and with all relevant materials before
it) the Court considers the Government’s Motion (Dkt. #163). Third and finally, the Court

resolves the remaining pending motions that turn on the resolution of the Government’s Motion.

10
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I. The Trust Defendants’ Motion for Leave

The Trust Defendants seek leave of court to file a sur-reply in support of the Government’s
Motion to Intervene (Dkt. #197). Relators oppose (Dkt. #202). According to Relators, the Trust
Defendants’ request for leave is “a disguised request for leave to file an untimely reply brief
without good cause” which was unaccompanied by fidelity to the Court’s meet-and-confer
requirements (Dkt. #202 at p. 1). See Local Rule CV-7(h)-(i). Relators also claim that the Trust
Defendants have no right to file a sur-reply because “they seek to directly address the arguments
raised in Relators’ Opposition [to the Government’s Motion] to the extent not already addressed
in the Government’s Reply” (Dkt. #202 at p. 1) (internal citation omitted).

The Trust Defendants replied to Relators’ opposition, arguing that, given the unique
procedural posture of this case, good cause exists to allow their Sur-Reply and that they acted in
good faith (Dkt. #203 at p. 1). The Trust Defendants point out that they filed their Motion for
Leave “more than ten days before Relators’ sur-reply deadline” (Dkt. #203 at p. 3). Further, they
claim that they did attempt to confer with Relators prior to filing their Motion, but that those efforts
did not yield any fruit, seemingly because the Relator’s opposition was already clear prior to their
attempt to seek leave (Dkt. #203 at p. 3).

In their Sur-Reply, Relators stand firm. They argue that the Trust Defendants do not
dispute the notion that their proposed Sur-Reply “is actually an unauthorized reply since it
responds to the arguments made in Relators’ [R]esponse in opposition to the Government’s
Motion” (Dkt. #204 at p. 1). Further, Relators argue that, because the “Local Rules do not permit
the filing of replies by non-movants or sur-replies by parties that are supporting (rather than
responding to) a pending Motion[,]” the Court should deny the Trust Defendants’ request for

leave (Dkt. #204 at p. 1). Finally, they maintain that the Trust Defendants’ request is untimely and
11
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that the Trust Defendants’ “wholly failed to comply with the Court’s meet-and-confer
requirements” (Dkt. #204 at p. 1).

The Court notes that Relator’s fervent, lengthy opposition to the Trust Defendants’
request for leave is jarring, but not new. Over the course of this litigation, in the matter now before
the Court and others the Court has yet to address, the parties have accused each other of
misconduct in all forms. Rules matter. But the issues are the issues, and the arguments are the
arguments. The Court’s fundamental focus at this juncture is to ensure that all parties have a fair
forum to articulate their positions so that the Court may achieve the right result in this matter.
This ancillary bickering only detracts from the weighty questions before the Court today. The
Court retains inherent discretion over its docket and the application of its Local Rules. Edwards v.
Cass Cty., Tex., 919 F.2d 273, 275 (5th Cir. 1990) (“The district court has broad discretion in
controlling its own docket”). The Court exercises that discretion to grant the Trust Defendants
the leave that they seek. Accordingly, the Trust Defendants’ Sur-Reply to the Government’s
Motion (Dkt. #198) is deemed filed.

1I. The Government’s Motion to Intervene in Part and Dismiss in Part

Having resolved the threshold dispute with respect to the pleadings before the Court which
contemplate the Government’s Motion (Dkt. #163), the Court turns now to that dispute. The
Court’s consideration of the Government’s Motion proceeds in two steps. First, the Court
considers whether the Government may intervene in the action. /nfra, II.A. Second—and only if
the Court concludes that the Government may intervene—the Court analyzes whether the
Government may dismiss the Fisher Period claims. Infra, I1.B. Though distinct, those questions are

intertwined to some extent. As set forth below, the answer to both questions is “yes.”
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A. Intervention

Because intervention is a prerequisite to dismissal, the Court begins with the question of
whether the Government may intervene. See Polansky, 599 U.S. at 430-31. The Government
invokes Polansky as the proper standard by which to measure the Government’s request to
intervene (Dkt. #163 at p. 7). As articulated supra, the Court agrees. There is no reason to question
the applicability of the Supreme Court’s clear decisions in Polansky. Under that standard and in its
effort to show “good cause” for intervention as required by the FCA, see 31 U.S.C.
§ 3730(c)(2)(A), the Government offers that it seeks a partial dismissal of Relator’s Amended
Complaint (Dkt. #163 at p. 8). Parallel to Polansky, the Government asserts that its request to
dismiss part of the suit “‘itself establishes good cause to intervene’” (Dkt. #163 at p. 8) (quoting
Polansky, 599 U.S. at 429 n.2). Ocwen supports the Government’s efforts (Dkt. #180). So do the
Trust Defendants (Dkt. #179; Dkt. #198). Relators oppose (Dkt. #181).

Relators contend that the Government lacks good cause to intervene for both procedural
and substantive reasons (Dkt. #181 at p. 6). Their argument comes in four parts. First, Relators
argue that the standard by which the Court should determine whether the Government has good
cause to intervene is far more stringent than that which the Supreme Court articulated in Polansky
(See Dkt. #181 at pp. 6-8). Relying upon legislative history, Relators claim that the FCA’s
threshold good cause requirement for post-seal-period intervention “was added to the FCA to
‘provide the Government with the option of intervening in situations where new and significant
evidence is found which escalates the magnitude or complexity of the fraud after it initially declines
to intervene’” (Dkt. #181 at p. 6) (quoting United States ex rel. Hall v. Schwartzman, 887 F. Supp.
60, 62 (E.D.N.Y. 1995)). Further, Relators argue that “‘the good cause requirement . . . was

intended to protect the interests of the relator’” (Dkt. #181 at p. 6) (quoting Unsted States ex rel.
13
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Stone v. Rockwell Int’l Corp., 950 F. Supp. 1046, 1049 (D. Colo. 1996)) (cleaned up). Because there
is no “new and significant evidence” which has “escalated[d] the magnitude or complexity” of
this case, and because intervention would be prejudicial to Relators’ interests, the Government
ought not be permitted to intervene, so the argument goes (See Dkt. #181 at pp. 6-7).

Building on these notions, Relators analogize the FCA’s good cause standard to that of
Federal Rule of Civil Procedure 24(b) (See Dkt. #181 at pp. 6-8). As Relators point out, Rule 24
allows a court to permit an intervenor “on timely motion” where the intervenor either: (1) holds a
“conditional right to intervene” under federal statute; or (2) “has a claim or defense that shares”
“a common question of law or fact” with the “main action.” FED. R. CIv. P. 24(b). Relators
contend that, in determining whether the Government should be able to intervene, the Court
should consider various factors that weigh in a Rule 24(b) inquiry (Dkt. #181 at p. 7). Those factors
include the following:

1. how long the putative intervenor knew, or reasonably should have known, of its
stake in the action;

2. the prejudice, if any, the existing parties may suffer because the putative
intervenor failed to intervene when it knew, or reasonably should have known,
of its stake;

3. the prejudice, if any, the putative intervenor may suffer if intervention is not
allowed; and

4. any unusual circumstances weighing in favor or, or against, finding timeliness.

(Dkt. #181 at p. 7) (quoting Effjohn Int’l Cruise Holdings, Inc. v. A&L Sales, Inc., 346 F.3d 553,
560-61 (5th Cir. 2003)). Though Relators acknowledge that “courts are divided on whether Rule
24 strictly applies to request for intervention under § 3730(c)(3), they have found it appropriate to
consider the guidance of cases decided under Rule 24 in analyzing whether such intervention is
appropriate” (Dkt. #181 at p. 7) (citing United States ex rel. Drennen v. Fresenius Med. Care

14
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Holdings, Inc., No. 09-10179, 2018 WL 1557253, at *2 (D. Mass. Mar. 30, 2018); Hall, 887 F. Supp.
at 62). Relators claim that the Court should use Rule 24’s factors here because “‘the Federal Rules
are the default rules in civil litigation’” and “there is no reason to deviate from Rule 24” (Dkt.
#181 at p. 8) (quoting Polansky, 599 U.S. at 436).

Following their presentation of what they believe to be the proper standard for
intervention, the second, third, and fourth phases of Relators’ arguments apply the Rule 24 factors.
See Effjohn, 346 F.3d at 560-61. Specifically, in their second argument against intervention,
Relators argue that “the Government knew, or reasonably should have known, of its basis for
seeking intervention no later than July 2019” (Dkt. #181 at p. 8). In support, Relators note that the
Government did not seek to intervene during the seal period, which terminated in 2019 (Dkt. #181
at p. 9). Instead, according to Relators, the Government investigated the case for two and a half
years (Dkt. #181 at p. 9). To Relators, that the Government just now seeks to intervene —after
almost five years—is “inexcusable” (Dkt. #181 at p. 9) (internal citation omitted).

Next, Relators argue that “the Government’s inexcusable delay has prejudiced Relators”
(Dkt. #181 at p. 10). Namely, Relators claim that they have dedicated too much time and effort—
and have expended too many resources —in the wake of the Government’s original abstention from
intervention for an intervention now to leave them unscathed. Relators’ argument on this point
harkens back to the Court’s prior Memorandum Opinion and Order (Dkt. #70), which “left for a
later date” the question of “whether some or all of Relators’ claims are barred by res judicata, the
public disclosure bar, the government action bar, or the relevant statute of limitations” (Dkt. #70
at p. 10). In the Court’s view at the time of that Order, the resolution of those arguments would

have been well-served by further discovery and factual development (Dkt. #70 at p. 10). Now,
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Relators argue the expenses they incurred to conduct that discovery and develop those facts would
be for naught should the Court grant the Government’s Motion (Dkt. #181 at pp. 10-11). Put
simply, intervention would leave Relators in the red, with no chance of “recovering the maximum
amount of damages for both the Government, and, in turn, Relators” (Dkt. #181 at p. 11).

Conversely, Relators argue that “minimal” prejudice would befall the Government if the
Court denied its request to intervene (Dkt. #181 at p. 11). Relators claim that the Government’s
assessment that “it has faced ‘unusually high’ burdens with respect to Relators’ claims based on
Ocwen’s conduct” through the Fisher Period is unsubstantiated by any evidence (Dkt. #181 at
p- 11) (quoting Dkt. #163 at pp. 13-14). Relators claim that the Government “did not meaningfully
participate in this lawsuit” in any way (Dkt. #181 at p. 11). Further, to Relators, “because the
Government’s Motion seeks only a partial dismissal of Relators’ claims, the Government will
continue to monitor this case regardless of whether the Court grants the Government’s Motion”
(Dkt. #181 at p. 12) (cleaned up).

Finally, Relators argue that “additional considerations weigh against intervention” (Dkt.
#181 at p. 13) (cleaned up). To Relators, the chief additional consideration is the public interest
(Dkt. #181 at p. 13). Relators claim that the Trust Defendants are vicariously liable for Ocwen’s
conduct during the Fisher Period and after (Dkt. #181 at pp. 13-14). But they were not involved in
the previous Fisher litigation. Relators argue that, should the Court permit intervention (and
dismissal), “the public will have no opportunity to recoup the ill-gotten incentives paid to the Trust
Defendants” during the Fisher Period (Dkt. #181 at p. 14).

In its Reply, the Government counters by arguing that “nothing in Relators’ Opposition

establishes the ‘extraordinary circumstances’ needed to overcome the Government’s entitlement
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to dismiss claims brought in its name” (Dkt. #196 at p. 1) (quoting Polansky, 599 U.S. at 438). The
Government asserts that, post-Polansky, “courts have, without exception, found that the
Government’s request to dismiss the suit itself establishes good cause to intervene” (Dkt. #196 at
p- 3) (citations omitted). The Government also argues that Relator’s Response does not dispute
the basis the Government asserts for seeking to intervene and dismiss (Dkt. #196 at p. 3). Instead,
the Government claims that Relators make “irrelevant arguments” regarding Rule 24, which does
not apply to the instant dispute (Dkt. #196 at pp. 3-4). Further, the Government counters Relators’
assertion that the Government’s long delay in seeking intervention counsels against granting its
Motion (Dkt. #196 at p. 4). Specifically, the Government argues that Polansky expressly allows the
Government to change its mind as to whether it will intervene —even years after a qu: tam action
has been filed (Dkt. #196 at p. 4). Finally, the Government contends that Relators’ assertions that
the Government has done “nothing” in this lawsuit and has unreasonably delayed are simply
“wrong” (Dkt. #196 at p. 4). In support, the Government lists its participatory efforts, which
include monitoring and reviewing the pleadings and various 7ouky requests* (Dkt. #196 at p. 4).
The Government avers that it has conferred with the parties “extensively” and has continuously
monitored the legal developments that might impact this case (Dkt. #196 at p. 4).

The Court begins its analysis with the controlling precedent: Polansky. Once more, the
Government may intervene in a qus tam action after the seal period upon a showing of good cause.
31 U.S.C. § 3730(c)(2)(A). Under Polansky, “showing ‘good cause’ is neither a burdensome nor

unfamiliar obligation.” Polansky, 599 U.S. at 429 n.2 (quoting Polansky v. Exec. Health Res. Inc., 17

* A Touhy request is a reference to the Supreme Court case that articulated the process by which one seeks information
from a federal agency. See United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951).
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F.4th 376, 387 (3d Cir. 2021)). Instead, it is “uniquely flexible and capacious concept, meaning
simply a legally sufficient reason.” Id. (quoting Polansky, 17 F.4th at 387). Relators’ arguments
against intervention and in favor of some higher standard are misguided and find no basis in law.
In fact, Relators’ arguments seem to treat as an afterthought—if not wholly ignore — Polansky’s
critical language and this Judicial District’s recent case, Jackson, where Judge Truncale rejected
arguments almost identical to those Relators make here.

For starters, Relators argue that Rule 24 applies and somehow modifies the FCA’s good
cause standard. Not so. As was the case in Jackson where the district court faced a similar
argument, here, the Court “is not convinced that Rule 24 intervention is analogous to 31 U.S.C.
§ 3730 intervention.” See Jackson, 744 F. Supp. at 686. “Rule 24 intervention pertains to non-
parties intervening in a lawsuit.” Id. But § 3730 intervention “pertains to the Government, on
whose behalf the relator brings the action, intervening to prosecute the action itself.” /4. Critically,
the injury a relator asserts in a qui tam lawsuit belongs “‘exclusively’ to the Government” and
“the purpose of the action is to ‘vindicate the Government’s interests.”” Id. (quoting Polansky,
599 U.S. at 425, 427) (emphasis in original). The FCA makes clear that “the relator’s right to
conduct the action is always subject to the Government’s rights, including the right to intervene
down the road.” Id. (citing Polansky, 599 U.S. at 438).

The cases Relators cite in support of Rule 24’s application do not change the Court’s view.
Relators claim that courts “have found it appropriate to consider the cases decided under Rule 24
in analyzing whether [§ 3730(c)(3)] . . . intervention is appropriate,” though “courts are divided
on whether Rule 24 strictly applies to requests for” such intervention (Dkt. #181 at p. 7). In

support, Relators cite Jackson (which rejected the application of Rule 24 in analyzing a § 3730
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dismissal), as well as other pre-Polansky cases that used Rule 24 in analyzing such motions to
dismiss (Dkt. #181 at p. 7) (citing Drennen, 2018 WL 1557253, at *2; Hall, 887 F. Supp. at 62, and
United States v. Aseracare, Inc., No. 2:12-CV-245-KOB, 2012 WL 4479123, at *2 (N.D. Ala. Sept.
24, 2012)). True enough, in Drennen, a district court considered Rule 24 in deciding a motion to
intervene under the FCA. See 2018 WL 1557253, at *2. The same is true in Hall. See 887 F. Supp.
at 62. Aseracare is different.

In furtherance of their efforts to convince the Court that Rule 24 applies here, Relators
claim that in Aseracare, a district court “analyz[ed] a motion to intervene under § 3730(c)(3) under
the Rule 24(b) standard” (Dkt. #181 at p. 7 n.4). True enough, the Court did apply the Rule
24(b)(1)(A) insofar as it permits conditional intervention under a federal statute and ultimately
applied the Rule 24 factors. Aseracare, 2012 WL 4479123, at *2. But Relators overlook that the
district court’s application of those factors carries no weight because the court assumed their
applicability. Id. There, relators moved the district court to reconsider its prior order granting the
Government’s motion to intervene under § 3730(c)(3). /d. at *1. The defendants argued that
“under United States v. Jefferson County, the court should not allow the Government to intervene
because the motion to intervene was not timely filed.” Id. at *2.° The district court rejected that
argument, stating that it was ‘“unaware of any court that has analyzed the Government’s motion
to intervene in a [FCA] gus tam action under Jefferson’s factors for permissive intervention.” /4. It
went on to agree with the Government that “the very nature of government intervention in FCA

cases creates circumstances and considerations not present in ordinary cases involving a non-

* Under Jefferson, four factors weigh in deciding whether to allow intervention. 720 F.2d 1511, 1516 (11th Cir. 1983).
Those factors are the equivalent to those the Fifth Circuit articulated in Effjohn. See 346 F.3d at 560-61.
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party’s efforts to intervene under Rule 24.” I4. (internal citation omitted). But the court stated
that, “even assuming the Jefferson framework does apply” to § 3730(c)(3) intervention, the
Government was entitled to intervene. /4. (emphasis added). Relators ask the Court to read out
that assumption and treat the district court’s subsequent analysis operating under that assumption
as somehow binding on the Court in this case. The Court will not do so. In the Eastern District,
and seemingly under Polansky, Rule 24 does not apply in determining whether Government
intervention is appropriate in this context.

Relators’ misreading of that case aside, the Court is persuaded by the reasoning in Jackson.
In Jackson, when faced with the same argument—and the exact same cases cited in support—the
district court observed that, “[u]nlike Polansky . . . none of these cases are binding on this Court.
These cases also predate Polansky, which did not mention Rule 24(b)(3) and therefore substantially
undermines their persuasiveness.” Jackson, 744 F. Supp. 3d at 686. This Court agrees. As was the
case in Jackson, so too here, “[g]iven that Rule 24 does not fit these circumstances, that the cases
cited by . . . Relator[s] are non-binding, and that the Supreme Court seemingly endorsed the Third
Circuit’s good cause standard, the Court will apply the good cause standard as outlined in
Polansky.” See id. at 687. Accordingly, the Government need only offer a “legally sufficient”
reason to intervene. Polansky, 599 U.S. at 429 n.2.

Here, the Government submits as good cause that “it seeks to dismiss in part Relators’
Amended Complaint” (Dkt. #163 at p. 8). In the Government’s view, it need submit no more
because, “as the Third Circuit concluded in Polansky, the Government’s request to dismiss the
suit ‘itself establishes good cause to intervene’” (Dkt. #163 at p. 8) (quoting Polansky, 599 U.S. at

429 n.2). The Government seeks to dismiss claims from the Fisher Period for several reasons,
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including the low probability of those claims’ success, the burden concomitant with their continued
pursuit, and the Government’s interest (See Dkt. #163 at pp. 11-14). That will do.

Turning once more to Jackson, as a court in this District has observed, district courts,
“particularly in the wake of Polansky, have consistently permitted the Government to intervene
after the seal period when the Government wants to dismiss a case because it disputes the case’s
merits, wants to avoid discovery and litigation costs, or finds that the case conflicts with its
policies.” Jackson, 744 F. Supp. 3d at 686-87 (citing Polansky, 599 U.S. at 428 n.2; Brutus Trading,
LLC v. Standard Charter Bank, No. 20-2578, 2023 WL 5344973, at *1-2 (2d Cir. Aug. 21, 2023);
United States ex rel. Carver v. Physicians Pain Specialists of Ala., P.C., No. 22-13608, 2023 WL
4853328, at *4, 6-7 (11th Cir. July 31, 2023); United States ex rel. CIMZNHCA, LLC . UCB, Inc.,
970 F.3d 835, 853-54 (7th Cir. 2020); United States ex rel. Sequoia Orange Co. v. Baird-Neece Packing
Corp.,151 F.3d 1139, 1142-43, 1146 (9th Cir. 1998); United States ex rel. Vanderlan v. Jackson HMA,
LLC,No. 3:15-CV-767,at *6 (S.D. Miss. Apr. 12, 2024); United States ex rel. Toomer v. TerraPower,
LLC, No. 4:16-cv-00226, 2018 WL 4934070, at *4-5 (D. Idaho Oct. 10, 2018)). The Court sees no
need to deviate from that demonstrated, well-reasoned track record.

Because “the Government’s interest is the predominant one,” and because the
Government’s desire to dismiss claims constitutes good cause to intervene, the Court sees no
reason to bar the Government from intervening here. See Jackson, 744 F. Supp. at 687; Polansky,
599 U.S. at 428 n.2. Relators’ opposition accuses the Government of “inexcusable delay” in
seeking intervention, which Relators claim causes them prejudice (Dkt. #181 at pp. 10-13). But
Relators cite no authority for the notion that the Government’s Motion to intervene under 31

U.S.C. § 3730(c)(3) is subject to a prejudice analysis. In their effort to do so, Relators attempt to
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import Rule 24(b) and inapposite authority (See Dkt. #181 at pp. 6-8). Their efforts are not
persuasive. And even if Rule 24(b) did apply, the Court believes that the Government’s
“predominant” interests outweigh any prejudice to Relators. See Jackson, 744 F. Supp. at 687.
Relators’ opposition to the Government’s Motion also contests the notion that the
Government may dismiss only part of a qui tam action, as opposed to the entire action (See Dkt.
#181 at pp. 14-15). As explained #nfra, that argument is misguided, but highlights another intricacy
worthy of the Court’s attention. That is, the Government only seeks to intervene 7z parz (Dkt. #163
at p. 1). The FCA does not expressly contemplate partial intervention. See 31 U.S.C. § 3730(c)(3).
No less, the Government asserts that this District has “repeatedly found” that the Government
may only intervene in part (Dkt. #196 at pp. 2-3). Relators do not appear to mount any argument
against partial intervention. Instead, the thrust of their argument is that the Government may not
dismiss a qui tam action in part (in addition to arguing that intervention is inappropriate as a general
matter) (See Dkt. #183). Rest assured, partial intervention is permissible. As the Government
points out, it has partially intervened in qus tam actions before (Dkt. #196 at p. 3, n.5). See also
United States ex rel. Wright v. AGIP Petroleum Co., No. 5:03-CV-264-DF, 2005 WL 8167952, at *1
(E.D. Tex. Feb. 3, 2005). That makes sense. After all, the purpose of a qui tam action is to
“vindicate the Government’s interests.” Polansky, 599 U.S. at 438. Because Relators mount no
argument against partial intervention, and because partial intervention appears to harmonize with
Polansky and the FCA, the Court perceives no issue with it here. See also United States ex rel. Merena
v. SmithKline Beecham Corp., 205 F.3d 97, 101-02 (3d Cir. 2000) (“[TThe [G]overnment often
decides to take over only certain claims in a multi-claim action, and we are aware of no decision

holding that this is improper.”).
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B. Partial Dismissal

Having determined that the Government may intervene in part, the Court turns next to the
question of whether it may dismiss the Fisher Period claims. It can. Under the FCA, once the
Government becomes a party through intervention, “[t|he Government may dismiss [a qu: tam]
action notwithstanding the objections of the [relator] if the [relator] has been notified by the
Government of the filing of the motion and the court has provided the [relator] with an opportunity
for a hearing on the motion.” 31 U.S.C. § 3730(c)(2)(A). In Polansky, the Supreme Court held that
courts should apply Federal Rule of Civil Procedure 41 in deciding a Government’s Motion to
dismiss a qui tam action. 599 U.S. at 437. In so doing, the Supreme Court stated that “the
Government’s views are entitled to substantial deference” and warned that “a district court
should think several times over before denying a motion to dismiss” /4. at 437-38. As one court in
this District has already recognized, Polansky instructs that “‘if the Government offers a
reasonable argument for why the burdens of continued litigation outweigh its benefits, the court

should grant the motion’”

even where “‘the relator presents a credible assessment to the
contrary.’” Jackson, 744 F. Supp. 3d at 690 (quoting Polansky, 599 U.S. at 438).

As the Supreme Court recognized in Polansky, the Rule 41 standard that the Court must
apply depends on the case’s procedural posture. 599 U.S. at 435. “If the defendant has not yet
served an answer or summary-judgment motion, the plaintiff need only file a notice of dismissal.”
Id. “But once that threshold has been crossed . . . dismissal requires a ‘court order, on terms that
the court considers proper.’” Id. (quoting FED. R. C1v. P. 41(a)(2)). Here, Rule 41(a)(2) applies
because the Government seeks dismissal post-answer and post-motion for summary judgment.

“In non-FCA cases, Rule 41(a)(2)’s ‘proper terms’ analysis focuses on the defendant’s

interests: The court mainly addresses whether the party’s ‘commitment of time and money’
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militates against dismissal.” Id. at 437 (quoting Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 397
(1990)). But under the FCA, Rule 41(a)(2)’s “‘proper terms’ assessment is more likely to involve
the relator.” Id. Generally, relators want to continue pressing their suit and, at the § 3730(c)(2)(A)
stage, they have likely expended significant resources in litigation. See 7d. Accordingly, “[p]art of
the district court’s task is to consider their interests.” /4. That consideration is cabined, however,
by the Supreme Court’s observation that § 3730(c)(2)(A) motions to dismiss “will satisfy Rule 41
in all but the most exceptional cases.” 4.

1 Relators are not Entitled to an Evidentiary Hearing.

This brings the Court to the first dismissal-related dispute, which is a threshold one:
whether a hearing is necessary. The Court must apply Rule 41 “subject to” the FCA’s procedural
requirements of notice and an opportunity for a hearing. Jackson, 744 F. Supp. 3d at 690 (citing
Polansky, 599 U.S. at 435-36); 31 U.S.C. § 3730(c)(2)(A). Relators do not dispute that the
Government complied with its obligation to give them notice of their intention to seek partial
dismissal (See Dkt. #181). Instead, Relators argue that § 3730(c)(2)(A) “requires the Court to
provide Relators” an oral or evidentiary hearing (Dkt. #181 at p. 15). According to Relators,
“nothing in Polansky suggests that the Court may forego the hearing requirement or that briefing
is an adequate substitute” (Dkt. #181 at p. 15). In fact, Relators go further and suggest that Polansky
“suggests a hearing must take place” (Dkt. #181 at p. 15) (citing Polansky, 599 U.S. at 437 n.4).

Relators are wrong. The footnote to which Relators refer in no way suggests that an
evidentiary or oral hearing are required under the FCA. Relators do not point to any particular text
in the footnote to substantiate their position to the contrary. As far as the Court can tell, such text

does not exist. The full text of the footnote is as follows:

24



Case 4:19-cv-00524-ALM  Document 229  Filed 05/02/25 Page 25 of 40 PagelD #:
11357

The Court of Appeals briefly addressed the purpose of a hearing when dismissal is
sought before an answer is filed. See 17 F.4th 376, 390, n.16 (CA3 2021). In that
context, Rule 41 entitles the movant to a dismissal; the district court has no
adjudicatory role. So what is the court supposed to do at the hearing the FCA
requires? The Third Circuit suggested that Rule 41’s standards “rest atop the
foundation of bedrock constitutional constraints on Government action.” /4., at
390, n.16. So a hearing, whether pre- or post-answer, might inquire into allegations
that a dismissal “violates the relator’s rights to due process or equal protection.”
Ibid. But because Polansky has not raised a claim of that sort, we do not consider
the circumstances in which, or procedures by which, a court should find the
Constitution to prevent the Government from dismissing a guz tam action.

Polansky, 599 U.S. at 437 n.4. First, nothing in the footnote even remotely implies a statutory
entitlement to an oral or evidentiary hearing. See id. Second, the Supreme Court quoted with
approval the Third Circuit’s belief that the hearing “might inquire into allegations that a dismissal
violates the relator’s rights to due process or equal protection.” Id. (internal citation omitted). As
was the case in Polansky, Relators have not raised such a claim here. (Compare 7d., with Dkt. #181).
As the Government points out, this case is bereft of constitutional concerns (See Dkt. #163 at p. 15).
Thus, Relators’ arguments based on this footnote are unpersuasive.

In any event, the Fifth Circuit has recently laid the axe at the feet of Relators’ argument.
Indeed, just days ago, the Fifth Circuit held that § 3730(c)(2)(A) “only requires a hearing on the
briefs.” Vanderlan v. United States, No. 24-60215, 2025 WL 1143390, at *4 (5th Cir. Apr. 18, 2025).
In arriving at that conclusion, the Fifth Circuit noted that “ Courts of appeals, since Polansky, have
routinely read subparagraph (c)(2)(A) in the same way: “hearing” only requires a hearing on the
briefs.” Id. (citing United States ex rel. Doe v. Credit Suisse AG, 117 F.4th 155, 162 (4th Cir. 2024);
Brutus Trading, LLC v. Standard Chartered Bank, No. 20-2578, 2023 WL 5344973, at *2-3 (2d Cir.
Aug. 21, 2023) (unpublished)). Relators did not respond to the Government’s submission of

Vanderlan as supplemental authority (Dkt. #224), either. Accordingly, Relators are only entitled
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to a hearing on the briefs. No oral or evidentiary hearing is required under the FCA, and none will
be given. The Court would not benefit from further argument anyway.

2. The Government is Entitled to Dismiss on a Claim-by-Claim Basis.

Having resolved that procedural dispute, the Court turns to yet another that Relators raise:
whether the Government may seek partial dismissal of the action. Relators say it cannot.
Unsurprisingly, the Government disagrees. Again, Relators are mistaken, though their confusion
is understandable.

Relators argue that the Government’s Motion is “procedurally flawed because it
impermissibly seeks dismissal for Relators’ clasms rather than the entire ‘action’ in violation of
clear Fifth Circuit precedent” (Dkt. #181 at p. 1). According to Relators, because both Rule 41 and
§ 3730(c)(2)(A) permit dismissal of “an action,” piecemeal dismissal is prohibited (Dkt. #181 at
p- 4). Relators cite a few Fifth Circuit cases in support of their reading (Dkt. #181 at p. 5) (citing
CBX Res., L.L.C. . ACE Am. Ins. Co., 959 F.3d 175, 177 (5th Cir. 2020); Bailey v. Shell W. E&P,
Inc., 609 F.3d 710, 720 (5th Cir. 2020); Exxon Corp. v. Md. Cas. Co., 599 F.2d 659, 662 (5th Cir.
1979)). Relators insist that Bazley controls (Dkt. #181 at p. 5).

Conversely, the Government contends that it is “entitled to dismiss on a claim-by-claim
basis” (Dkt. #196 at p. 2) (cleaned up). According to the Government, courts have “long held”
that “the term ‘action’ wherever it appears in the FCA, including in § 3730(c)(2)(A), refers to a
single violation of § 3729 (Dkt. #196 at p. 2) (citing Merena, 205 F.3d at 101-02) (cleaned up).
The Government also points out that this Court has previously concluded that, “‘consistent with
its accepted meaning within the FCA, ‘an action’ . . . can refer to a single claim in a multi-claim
complaint’” (Dkt. #196 at p. 2) (quoting Fisher, 413 F. Supp. 3d at 577). In line with that

understanding, the Government submits that “courts in this District have repeatedly found that
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the [Government]| may properly dismiss . . . only a subset of the claims alleged in a gus tam suit”
(Dkt. #196 at p. 2, n.4) (collecting cases).

Because Relators contend that Basley is controlling, the Court begins there. Relators submit
that in Bailey, “the Fifth Circuit held that a co-relator . . . was not authorized to voluntarily dismiss
his individual claims under Rule 41(a) because it would not result in a dismissal of an entire action”
(Dkt. #181 at p. 5) (citing 609 F.3d at 720). Importing Bailey’s reasoning, Relators accuse the
Government of pursuing the same type of “improper partial dismissal” (Dkt. #181 at p. 5).

Relators’ reliance on Bailey, however, seems misplaced. And their contention that Bazley
stands as a “clear Fifth Circuit precedent” that prevents the Government from partially dismissing
part of a qui tam lawsuit is yet another attempt to import irrelevant principles into the Court’s
inquiry. Relators’ summary of Bailey explains why. There, the party seeking dismissal was a co-
plaintiff relator—not the Government (See Dkt. #181 at p. 5). See Bailey, 609 F.3d at 719. The
provision of the FCA at issue there was 31 U.S.C. § 3730(b) —not § 3730(c)(2)(A). 1d. As the Fifth
Circuit observed, that provision states that:

A person may bring a civil action for a violation of section 3729 for the person and

for the United States Government. The action shall be brought in the name of the

Government. The action may be dismissed only if the court and the Attorney
general give written consent to the dismissal and their reasons for consenting.

Bailey, 609 F.3d at 719 (quoting 31 U.S.C. § 3730(b)). The Fifth Circuit reasoned that the co-
plaintiff “could not dismiss his qui tam action without written consent of the court and the
Attorney General, which he did not obtain.” /4. But that co-plaintiff asked the Fifth Circuit “to
carve out an exception from the § 3730(b) consent requirement for plaintiffs who wish to withdraw

from multiple-plaintiff gus tam actions.” Id. The Fifth Circuit declined, noting that “[t]he consent
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requirement for dismissal of a qui tam action safeguards the government’s interests . . . .” Id.
Indeed, as the Fifth Circuit observed:

“For more than 130 years, Congress has instructed courts to let the [G]overnment

stand on the sidelines and veto a voluntary dismissal. It would take a serious conflict

with the structure of the FCA or a profound gap in the reasonableness of the
provision for us to be able to justify ignoring this language.”

Id. (quoting Searcy v. Philips Elecs. N. Am. Corp.,117 F.3d 154, 159-60 (5th Cir. 1997)).

The co-plaintiff next argued that “the dismissal of one plaintiff from a multi-plaintiff case
will not result in dismissal of the entire action.” /4. at 720. The Fifth Circuit noted, however, that
“dismissal of one plaintiff may nonetheless impair the [G]Jovernment’s interests even where
another plaintiff remains in the suit to litigate on behalf of the [ G]overnment.” Id. The Fifth Circuit
accordingly declined to “erode the statutory protection of the [G]overnment’s interest simply for
the sake of convenience.” /4.

Critically, the Fifth Circuit noted that the co-plaintiff could not “have dismissed just his
individual claims” as he argued. /4. This is because “Rule 41(a) dismissal only applies to the
dismissal of an entire action—not particular claims.” /4. (citing Exxon, 599 F.2d at 662) (“ When
Rule 41(a) refers to Dismissal of an ‘action’, there is no reason to suppose that the term is intended
to include the separate claims which make up an action. When Dismissal of a claim is intended, as
in Rule 41(b), that concept is spelled out in plain language.”)).

Here, Relators’ arguments are based on this holding regarding Rule 41(a). According to
Relators, if a co-plaintiff cannot partially dismiss under Rule 41(a) as the Fifth Circuit held in
Bailey, then neither can the Government (Dkt. #181 at p. 5). The Government seeks to distinguish
Bailey as “inapposite” (Dkt. #196 at p. 2 n.4). According to the Government, Bazley cannot apply

to bar requests for partial dismissal because Rule 41(a), as applied in Basley, “governs dismissal by
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a ‘plaintiff,” whereas here the [Government], the real party in interest, albeit a non-party, seeks
dismissal under 31 U.S.C. § 3730(c)(2)(A)” (Dkt. #196 at p. 2 n.4). Accordingly, the Government
submits that Bazley should not apply here because “it involves a plaintiff-relator’s dismissal of the
relator’s own claims . . . and not a dismissal by the [Government]” (Dkt. #196 at p. 2 n.4).
Whereas the Government contends that Relators cite no authority that the word “action”
as used in the FCA should be construed to bar dismissal of particular claims, the Government does
(See Dkt. #196 at p. 2, 2 n.4). The Government principally relies on United States v. ex rel Merena
v. SmithKline Beecham Corp. to ground its position that it may seek dismissal on a claim-by-claim
basis (Dkt. #196 at p. 2) (citing 205 F.3d at 101-02). As explained below, the Court agrees with the
Government. While Relators’ position with respect to Rule 41(a) may bar a co-plaintiff relator from
dismissing only part of an action, nothing in the FCA suggests that the Court must bind the
Government to an all-or-nothing dismissal approach. Merena indicates that Relators’ use of Bailey,
while understandable, is misplaced. True enough, the Fifth Circuit does not appear to have decided
that narrow question, nor has the Supreme Court. Nonetheless a close reading of Merena and the
structure of the FCA explains why the Government may partially dismiss claims in a quz tam action.
Merena involved two issues, neither of which this case presents. The first “concern[ed] the
application of the relevant provision of the gu: tam statute to a multi-count complaint” for purposes
of determining a relators’ entitlement to particular proceeds. Merena, 205 F.3d at 101-02. The
second involved “the interpretation of 31 U.S.C. § 3730(e)(4) and its relationship to the provision
governing awards to relators in cases in which the United States elects to proceed with the action,

31U.S.C. § 3730(d).” Id. at 101 (cleaned up). The answers to those questions are not relevant here.
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What is relevant is the Third Circuit’s recollection of some of the FCA’s oddities. The Third
Circuit’s discussion of these nuances are what form the basis of the Government’s argument here.

As then-Judge Alito observed when writing for the Third Circuit, “the draftsmanship of
the qui tam statute has its quirks.” Id. (citing United States ex rel. Mistick v. Housing Auth. of Pitt.,
186 F.3d 376, 387 (3d Cir. 1999)). “[O]ne of those quirks is that the statute is based on the model
of a single-claim complaint.” Id. (citing Mistick, 186 F.3d at 387). The Third Circuit recalled that
the district court below stated: “It would seem almost inevitable to me that at least in most guz tam
actions there would be allegations of multiple false claims alleged in a complaint.” /4. at 101-02
(internal quotations omitted). The Third Circuit expressed its inclination “to agree,” but then
acknowledged that the FCA “is phrased as if every gus tam complaint contained only one claim.”
Id. (cleaned up).

To demonstrate that pattern, the Third Circuit methodically marched through the FCA.
See id. at 102-03. For example, it explained that the FCA allows a relator to “bring a civil action
for a violation of section 3729.”” Id. at 102 (quoting 31 U.S.C. § 3730(b)(1) (emphasis added)). But,
as the Third Circuit explained, “surely a plaintiff may bring an action containing multiple claims,
each of which alleges a separate violation of section 3279” /4. In fact, Relators did so in this case
(See Dkt. #114). Or, as the Third Circuit articulated, take as another example that:

When a qui tam action is filed, the [G]overnment may “proceed with tke action,”

§§ 3730(b)(2) and (4), or “decline to take over the action,” §3730(b)(4)(B), but the

[G]overnment often decided to take over only certain claims in a multi-claim action,
and we are aware of no decision holding that this is improper.

Id. Most saliently here, the Third Circuit explained that:
The [FCA] authorizes the [G]overnment to “dismiss the action” and “settle the

action,” 31 U.S.C. § 3730(c)(2)(A) and (B), but again, we are aware of no decision
holding that the [G]overnment may not settle or dismiss only some of the claims in
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a multi-claim complaint, and we can think of no reason why the [G]overnment
should not be permitted to do so.

Id. Indeed, as the Government points out, this Court has agreed with Merena’s analysis previously,
though in another context. See, e.g., United States ex rel. Fisher v. JPMorgan Chase Bank N.A., 413
F. Supp. 3d 569, 577 (E.D. Tex. 2019) (relying on Merena’s analysis in determining that “an
‘action’ under the original source exception can refer to a single claim in a multi-claim complaint”
and concluding that “a relator’s original source status is to be determined on a claim-by-claim
basis”). The Court has held before, and reaffirms today, consistent with its prior decisions that an
“action” as used in the FCA “is not to be rigidly interpreted as the filing of the original complaint”
or an entire suit. See id. Accordingly, the Court, like the Third Circuit in Merena, sees no reason
why the Government must take an all-or-nothing approach to dismissal under § 3730(c)(2)(A).
The Court will not require the Government to do so here.

Relator may lament that this deviates from Fifth Circuit precedent—namely, Bailey. But
that position is too myopic. While the Fifth Circuit has not decided this narrow issue, the Fifth
Circuit seems to have cited Merena with approval. See, e.g., United States ex rel. Conyers, 108 F.4th
351, 357 n.7 (5th Cir. 2024) (internal citations omitted) (““ As the Government points out, the FCA
frequently uses the terms ‘action’ and ‘claim’ interchangeably, since the statute is based on the
model of a single-claim complaint”). Relators also do not appreciate that Bailey is entirely
distinguishable. Therefore, consistent with the Court’s prior decisions, its previous reliance on
Merena, and the Fifth Circuit’s acknowledgment of the FCA’s statutory quirk of using “claim”

g

and “action” “interchangeably,” here, the Court holds that the Government may seek dismissal
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on a claim-by-claim basis. See Conyers, 108 F.4th at 357 n.7; Fisher, 413 F. Supp. 3d at 577; Merena,
205 F.3d at 101-02.°

3. Dismissal of the Fisher Period Claims is Proper.

These procedural squabbles decided, the Court finally turns to the crux of the issue at hand:
whether, under Polansky and Rule 41(2)(2), the Government’s Motion to dismiss the Fisker Period
claims should be granted. It should.

The Court returns to the fundamental premise underlying its decision today: to be
successful in dismissing the Fisher Period claims, the Government must have “good grounds for
thinking that this suit would not do what all quz tam actions are supposed to do: vindicate the
Government’s interests.” Polansky, 599 U.S. at 438. Only in “extraordinary circumstances” will
the Government be unable to prevail on a motion to dismiss under § 3730(c)(2)(A). /d. A relator’s
“competing assessment” of whether a case should proceed, its underlying merits, or its value will
“not outweigh the Government’s reasonable view of the suit’s costs and benefits.” /4.

Here, the Government submits several bases as good grounds for dismissing the Fisher
Period claims. First, the Government claims to have “evaluated the probability that [the Fisher
Period] claims will succeed” and weighed that probability ‘“against the burdens to the
[Government] of Relators’ continued pursuit” of those claims (Dkt. #163 at p. 12). After engaging
in that cost benefit analysis, the Government has concluded that dismissal of the Fisher Period
claims is “in the interest in the United States” (Dkt. #163 at p. 12). Second, the Government avers

that it has considered the fact that the Fisher Period claims “were publicly and extensively litigated

¢ The other cases Relators cite in furtherance of their argument that the Government may not dismiss an on a claim-
by-claim basis do not change the Court’s analysis here. Neither CBX Resources nor Exxon involve qui tam suits. See
generally CBX Res., 959 F.3d at 175-77; Exxon, 599 F.2d at 660-62.
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in Fisher before Relators initiated this lawsuit” (Dkt. #163 at p. 12). That, according to the
Government, is enough to meet the standard for dismissal under Rule 41(2)(2) and Fisher.

A bit more detail might be useful in explaining the Government’s position. In the
Government’s view, Relators’ Fisher Period “claims against the RMBS Trust Defendants and
Defendant Ocwen reassert claims that have already been publicly and extensively litigated and
resolved through settlement in the [Government’s] favor in the Fisher case” (Dkt. #163 at p. 12).
According to the Government, information about conduct underlying the Fisher Period is already
public, and Relators do not add to that information (Dkt. #163 at p. 12). Instead, Relators’ Fisher
Period claims only bring a new allegation that the RMBS Trust Defendants are vicariously liable
(Dkt. #163 at p. 12). To the Government, the Fisher Period claims in this lawsuit are “copy-cat” of
Fisher and have a “low probability” of succeeding on the merits (Dkt. #163 at p. 12). At the same
time, those claims have created (and will continue to create) an “unusually high” burden for the
Government that it no longer wishes to carry (Dkt. #163 at pp. 12-13). The Government doubts
the likelihood that claims related to the Fisher Period will succeed given that the claims may be
barred by res judicata (Dkt. #163 at p. 13). Finally, the Government notes that Relators’ suit—and
particularly their Fisher Period claims— “have generated requests for extensive discovery to
numerous federal agencies . . . which have been and will continue to be burdensome” (Dkt. #163
at pp. 13-14). Because proceeding with the “numerous” Fisher Period claims is not only
“complex,” but unduly burdensome in the Government’s view, the Government’s cost-benefit
analysis has yielded its desire to dismiss the Fisher Period claims (Dkt. #163 at p. 14).

Relators do not meaningfully argue that the Government lacks good grounds for dismissal.

Their arguments against dismissal are largely procedural, but the Court has dismissed those
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arguments. Instead, they argue, in line with Justice Kagan’s predication in Polansky that relators
generally resist dismissal and have “committed substantial resources” to litigation thus far, that
this late-in-the-game dismissal is prejudicial and wasteful of their efforts up to this point (Dkt. #181
at p. 14). Relators also offer a competing view of the case and question the veracity of the
Government’s views. Specifically, they argue that the “Government’s alleged burdens are
unsupported by any evidence and its allegation of possible future burdens is merely speculative”
(Dkt. #181 at p. 14).

More importantly, Relators argue that the Court, should it dismiss the Fisker Period claims,
will be reneging its prior decision that Relators are entitled to discovery before the Court decides
whether the Fisher Period claims are barred by res judicata (Dkt. #181 at p. 14; Dkt. #70 at p. 10).
On that note, Relators claim that the Trust Defendants’ res judicata argument against the Fisher
Period claims is now before the Court via the Trust Defendants’ Motion for Partial Summary
Judgment (Dkt. #161). Because the Government filed its Motion after the Trust Defendants
asserted the Fisher Period claims are barred by res judicata via their motion for partial summary
judgment, Relators assert that “the Government seeks to wrest the gavel from the Court and
prevent it from resolving the issues currently before it” (Dkt. #181 at p. 15). Relators suggest that
the Court’s approval of the Government’s request would somehow be tantamount to an
unconstitutional abdication of its role to decide issues before it (Dkt. #181 at p. 15). Namely,
Relators argue that “[s]uch deference to the Executive Branch would abdicate the judicial power
vested in the court, allow the Government to vitiate Relators’ Seventh Amendment right to a trial

by jury, and violate the separation of powers doctrine” (Dkt. #181 at p. 15).
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The Court maintains a tight grasp on its gavel. And the Government’s Motion—which it
has the exclusive statutory ability to file—can in no way be construed as a crafty attempt to
aggrandize the Executive Branch with judicial power in violation of the separation of powers. Nor
can it be construed as an attempt to deprive Relators of their right to a jury trial. Intervention and
dismissal is statutorily permissible and practically commonplace. The Court also understands its
role. The Court is bound to give fidelity to the text of the law. Martinez v. Tyson Foods, Inc., 533 F.
Supp. 3d 386, 394 (N.D. Tex. 2021) (“[T]his Court and all courts must apply the text of the law,
not alter it.”) (citation omitted). The Court has a duty to follow binding precedent. lbarra v. Port
of Houston Auth. of Harris Cnty., 526 F. Supp. 3d 202, 216 (S.D. Tex. 2021) (“At the end of the
day, this court's role is to adhere to the precedent before it.”). Relators’ arguments are against
both. The FCA and the Supreme Court’s holding in Polansky compel the Court to permit the
Government to dismiss the Fisher Period claims.

Good grounds anchor the Government’s request for dismissal. The Supreme Court has
acknowledged that it “has never set out a grand theory of what . . . Rule [41(a)] requires” and
declined to do so in Polansky. 599 U.S. at 437. “’The inquiry is necessarily ‘contextual.’” Id. “ And
in this context, the Government’s views are entitled to substantial deference.” Id. Like Polansky,
here, the Government conducted a cost-benefit analysis and determined that proceeding with the
Fisher Period claims is not in the Government’s interest (Compare id. at 438, with Dkt. #163 at pp.
11-14). The Government explained that the burden associated with litigating the Fisher Period
claims has been “unusually high” (Dkt. #163 at p. 12). In Polansky, the Government explained
“why it had come to believe that the suit had little chance of success on the merits.” Polansky, 599

U.S. at 438. The same is true here. The Government explained why it fears proceeding with the
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Fisher Period claims will likely not be successful on the merits—res judicata (compare id., with Dkt.
#163 at p. 13). Taken together, that is enough. See Polansky, 599 U.S. at 438.

A look at caselaw beyond Polansky does not change the Court’s conclusion. The Trust
Defendants claim that “every identifiable § 3730(c)(2)(A) motion since the Supreme Court’s
decision in Polansky has been granted, even where the relator(s) opposed the Government’s
motion” (Dkt. #179 at p. 4) (cleaned up). The Trust Defendants then list seventy-two cases in
support of that bold premise (See Dkt. #179 at pp. 5-10) (collecting cases). Regrettably, the Trust
Defendants only list those cases. While not a model of written advocacys, it is clear that the Trust
Defendants’ are correct. Of the seventy-two cases the Trust Defendants cite, sixty-one of them
are irrelevant because they were decided before Polansky. None of the remaining eleven cases
decided post-Polansky are Fifth Circuit cases. The Trust Defendants cite one pre-Polansky Fifth
Circuit case. One is, but it predates Polansky. See United States ex rel. Health Choice All. LLC v. El;
Lilly & Co., Inc., No. 5:17-CV-00123, 2019 WL 4727422 (E.D. Tex. Sept. 27, 2019), aff’d, 4 F.4th
255 (5th Cir. 2021). That case is not persuasive here, because, instead of using Polansky’s test, it
assumed “without deciding” that the Ninth Circuit’s “more burdensome” test for determining
whether the Government may dismiss a qus tam case applied. See 7d. at 267. The Court must focus
the inquiry on cases that apply the Polansky standard.

The Trust Defendants suggest the Court weigh this case against Jackson (Dkt. #179 at p.
6). Though post-Polansky and therefore temporally applicable, Jackson still falls short of being a
helpful heuristic here. There, the Government sought dismissal pre-answer and pre-summary
judgment. Jackson, 744 F. Supp. 3d at 690. Accordingly, the only real dismissal-related question

the district court had to answer was whether, under Rule 41(a)(1)(A)(i), the FCA’s procedural
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requirements had been satisfied. /4. (citing 31 U.S.C. § 3730(c)(2)(A)). The Court’s inquiry here
occurs post-answer and post-summary judgment (See Dkt. #152; Dkt. #153; Dkt. #154; Dkt. #155;
Dkt. #156; Dkt. #161).

The most recent Fifth Circuit case involving voluntary dismissal — Vanderlan—is helpful,
but still not the best corollary because it did not address a Rule 41(a)(2) motion. 2025 WL 1143390,
at *1, *6. There, the Government sought to dismiss quz tam claims due to its believe that the suit
“would interfere with administrative settlement negotiations and lacked merit.” Id. at *3. The
district court granted the Government’s motion to dismiss under Rule 41(a)(1). 4. The Court of
Appeals addressed numerous issues on appeal (including, as mentioned above, § 3730(c)(2)(A)’s
hearing requirement). /4. As relevant to the Court’s analysis here, the Fifth Circuit affirmed the
district court’s discretionary decision to dismiss the qui tam claims in line with Polansky, and
applying even more deference to a motion to dismiss under Rule 41(2)(1). /4. In so doing, the Fifth
Circuit acknowledged the deference the Court is to grant the Government in seeking intervention
under Rule 41(a)(2). See id.

Lacking a Fifth Circuit post-Polansky cognate that contemplates § 3730(c)(2)(A) dismissal
under Rule 41(a)(2), the Court turns to persuasive authority to see if it changes the Court’s
assessment. It does not. For example, the district court for the Northern District of Ohio applied
Polansky and Rule 41(a)(2) to permit the Government to dismiss a guz tam case on terms similar to
those the Government offers here. See United States ex rel. USN4U, LLC v. Wolf Creck Fed. Servs,
No. 1:17-CV-0558, 2023 WL 8480085, at *3 (N.D. Ohio Dec. 7, 2023), aff’d sub nom. United States
ex rel. USN4U, LLC, No. 24-3022, 2025 WL 1009012 (6th Cir. Mar. 31, 2025). There, the

Government’s chief concern was the merits of the case and questionable credibility of the evidence
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supporting the claims. /4. The district court deferred to the Government’s cost-benefit analysis
and dismissed the case under Rule 41(a)(2). /d. Similarly, a Magistrate Judge in the District of
Columbia has recommended dismissal under Rule 41(a)(2) under like circumstances. See United
States ex rel. Vermont Nat’l Tel. Co. v. Northstar Wireless, LL.C, No. 15-CV-728-CKK-MAU, 2025
WL 1113407, at *8 (D.D.C. Apr. 15, 2025).

At bottom, the reasons the Government seeks to dismiss claims from the Fisker Period are
almost identical to those the Government offered in Polansky. The Court sees no reason to deny
the Government’s Motion here. And while the inquiry the Court conducts today must consider
Relators’ positions, Relators’ “competing assessment” cannot supersede the Government’s
decision here. See Polansky, 599 U.S. at 438. Relators’ argument that dismissal of the Fisker Period
claims would render wasteful their efforts to litigate the case up to this point fall flat. Expenditure
of substantial resources is not unique in qu tam cases. See Polansky, 599 U.S. at 437. And a qu: tam
relator ought to be aware of the gamble they take in asserting the interest on the Government’s
behalf—the Government has a broad ability to intervene in such actions. Though the Court’s role
includes a consideration of Relators’ interests, that consideration does not overshadow the
Supreme Court’s mandate that “[i]f the Government offers a reasonable argument for why the
burdens of continued litigation outweigh its benefits, the court should grant the motion. And that
is so even if the relator presents a credible assessment to the contrary” Id. at 437-38. Certainly,
this case does not present the kind of “extraordinary circumstance” where the Court should deny
the Government its due deference. See 7d. Relators’ Hail-Mary argument suggesting that the
Government is engaged in a constitutional chess game is simply incorrect. If the Government is

permitted to dismiss (as it may under the FCA) the Court need not resolve whether pursuit of
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those claims is barred by res judicata simply because that issue would simply be moot. That is a far
cry from constitutional crisis. It is simply the reality of litigation.

Having determined that the Government has carried its burden to show good cause to
intervene in part and dismiss in part claims related to the Fisher Period, and having determined
that 31 U.S.C. 3730(c)(2)(A)’s procedural requirements of notice and opportunity for a hearing
have been fulfilled, the Court determines that the Government’s Motion should be granted. All
claims from the Fisher Period are hereby dismissed with prejudice as to Relators and without
prejudice to the United States.

III.  Disputes Now Moot
It is axiomatic that the Court’s dismissal of the Fisher Period claims renders moot several

motions:

1. The Trust Defendants’ Motion for Partial Summary Judgment on Res Judicata
Grounds for Claims based on Conduct through February 17, 2017 (Dkt. #161);

2. The Trust Defendant’s Motion for Partial Stay Pending Resolution of United

States’ Motion to Intervene in part and to Dismiss in part Pursuant to 31 U.S.C.
§ 3730(c)(2)(A) (Dkt. #171); and

3. The Relators’ Rule 56(d) Motion to Defer the Court’s Ruling on Trust
Defendant’s Motion for Partial Summary Judgment on Res Judicata Grounds
for Claims Based on Conduct Through February 17, 2017 (Dkt. #183).

Addressing each briefly in turn, the Trust Defendants’ Motion for Partial Summary
Judgment contemplates claims based on conduct that occurred during the Fisher Period (See
generally Dkt. #161). Because this Order dismisses those claims under Rule 41(a)(2), the Trust
Defendants’ Motion to dispose those claims by another function (7es judicata) is moot. Similarly,
the Trust Defendants’ Motion for partial stay pending resolution of the Government’s Motion
(Dkt. #171) is moot because, by this Order, the Court has resolved the Government’s Motion.

Similarly, Relators’ Motion to Defer (Dkt. #183) is moot because, again, by this Order, the Court
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has resolved the Government’s Motion. In short, each of the Motions above hinged on the
resolution of the Government’s Motion, (Dkt. #163). With that dispute resolved, so are these.
CONCLUSION

It is therefore ORDERED that the United States’ Motion to Intervene in part and to
Dismiss in part pursuant to 31 U.S.C. § 3730(c)(2)(A) (Dkt. #163) should be granted. Accordingly,
Relators claims against any Defendant in this action for violations of the FCA that accrued on or
before February 17, 2017 (the Fisher Period) are hereby DISMISSED with prejudice as to
Relators and DISMISSED without prejudice as to the United States. It is also ORDERED that
The Trust Defendants’ Motion for Leave to File Sur-Reply in Support of United States’ Motion
to Intervene in Part and to Dismiss in Part Pursuant to 31 U.S.C. § 3730(c)(2)(A) (Dkt. #197)

should be granted. It is further ORDERED that:

1. The Trust Defendants’ Motion for Partial Summary Judgment on Res Judicata
Grounds for Claims based on Conduct through February 17, 2017 (Dkt. #161)
should be denied as moot.

2. The Trust Defendant’s Motion for Partial Stay Pending Resolution of United
States’ Motion to Intervene in part and to Dismiss in part Pursuant to 31 U.S.C.

§ 3730(c)(2)(A) (Dkt. #171) should be denied as moot.

3. The Relators’ Rule 56(d) Motion to Defer the Court’s Ruling on Trust
Defendant’s Motion for Partial Summary Judgment on Res Judicata Grounds
for Claims Based on Conduct Through February 17, 2017 (Dkt. #183) should be
denied as moot.

IT IS SO ORDERED.
SIGNED this 2nd day of May, 2025.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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Before: KEARSE, RAGGI, and KAHN, Circuit Judges.

In 2020, Plaintiff-Appellee Article 13 LLC brought this quiet title action against
Defendant LaSalle National Bank Association, now Defendant-Appellant U.S. Bank,
seeking to discharge a mortgage as time-barred because an action to foreclose on the
mortgage had been commenced in 2007. In opposition, the Defendant argued that the
statute of limitations on the foreclosure had not expired because the 2007 foreclosure
action was invalid to accelerate the mortgage debt. The district court found there was a
disputed issue of material fact affecting the validity of the 2007 foreclosure action and
denied both parties” motions for summary judgment. Days after the district court’s
ruling, New York enacted the Foreclosure Abuse Prevention Act (“FAPA”), which, in part,
bars the defense of the invalidity of prior accelerations of mortgages in quiet title actions.
Upon a motion for reconsideration from Article 13 LLC, the district court applied FAPA
and granted summary judgment in Article 13 LLC’s favor. U.S. Bank now appeals,
arguing that FAPA has no retroactive effect and, to the extent that it does, that
retroactivity is unconstitutional under the New York Constitution and U.S. Constitution.

Whether FAPA is retroactive and whether its retroactive application comports
with the New York Constitution are novel questions of state law essential to deciding this
appeal. Accordingly, we certify the following questions to the New York Court of
Appeals, deferring our resolution of this appeal pending that court’s response:

1. Whether, or to what extent does, Section 7 of the Foreclosure Abuse Prevention
Act, codified at N.Y. C.P.L.R. §213(4)(b), apply to foreclosure actions
commenced before the statute’s enactment?

2. Whether FAPA'’s retroactive application violates the right to substantive and
procedural due process under the New York Constitution, N.Y. Const., art. I,
§6?

PATRICK G. BRODERICK (Steve Lazar, on the reply brief),
Greenberg Traurig, LLP, New York, NY; (Kathleen M.
Massimo, on the opening brief), Houser LLP, New York,
NY, for the Defendant-Appellant.

Danielle Paula Light, Hasbani & Light, P.C., New York,
NY, for the Plaintiff-Appellee.



MARK S. GRUBE, Senior Assistant Solicitor General
(Barbara D. Underwood, Solicitor General, Ester
Murdukhayeva, Deputy Solicitor General, on the brief), for
Letitia James, Attorney General for the State of New York,
New York, NY, for the Intervenor.

Matthew A. Schwartz, Leonid Traps, Austin P. Mayron,
Sullivan & Cromwell LLP, New York, NY, for Amici Curiae
New York Bankers Association, New York Mortgage Bankers
Association, American Bankers Association, Mortgage Bankers
Association, Housing Policy Council, and Independent
Bankers Association of New York State, in support of
Defendant-Appellant.

MARIA ARAUJO KAHN, Circuit Judge:

Plaintiff-Appellee Article 13 LLC brought this quiet title action in the United States
District Court for the Eastern District of New York (Hector Gonzalez, Judge) on August 6,
2020, seeking to discharge a mortgage that it contends is time-barred. As relevant here,
the six-year statute of limitations on an action to foreclose on a mortgage begins to run
when a foreclosure action is commenced, and the mortgage debt is accelerated, or the
entire mortgage amount made immediately due. See N.Y. C.P.L.R. § 213(4); 53rd St., LLC
v. U.S. Bank Nat'l Ass’n, 8 F.4th 74, 78 (2d Cir. 2021).

At summary judgment, the relevant question before the district court was whether
a prior foreclosure action on the mortgage, commenced on August 27, 2007, constituted a
valid acceleration of the mortgage debt. According to the district court, that

determination depended on whether the entity that had commenced the prior foreclosure



action had standing to do so, resolution of which turned on disputed issues of material
fact. On that basis, the district court denied the parties’ cross motions for summary
judgment.

Just days after the district court ruled on the motions for summary judgment, the
New York State legislature enacted the Foreclosure Abuse Prevention Act (“FAPA”). 2022
N.Y. Laws 2180-82. FAPA, in part, limits lenders from disclaiming previous foreclosure
actions as invalid to accelerate the mortgage debt. FAPA §7, 2022 N.Y. Laws at 2181-82.
Arguing that FAPA effected an intervening change in controlling law, Article 13 LLC
moved in the district court for reconsideration of its summary judgment motion. The
district court granted reconsideration, applied FAPA, and granted summary judgment to
Article 13 LLC.

Defendant-Appellant U.S. Bank National Association (“U.S. Bank”), as Trustee,!
appealed the district court’s judgment.

The principal issue before us is whether, under FAPA, U.S. Bank is estopped from
arguing that a mortgage’s statute of limitations has not expired because a prior action to
foreclose on that mortgage, which commenced more than six years ago, was invalid to
accelerate the debt. The answer to that question depends on (1) whether, and to what

degree, FAPA applies retroactively to foreclosure actions commenced before the statute’s

1 U.S. Bank is successor in interest to Bank of America, National Association, as Trustee,
successor by merger to LaSalle Bank National Association, as Trustee for Morgan Stanley
Mortgage Loan Trust 2007-2AX, Mortgage Pass-Through Certificates, Series 2007-2AX.
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enactment, and (2) if FAPA has a retroactive effect, whether its retroactive application
comports with the New York Constitution and United States Constitution. Because the
New York Court of Appeals has not addressed the identified state law questions, which
are essential to deciding this appeal, we certify the questions to that court.
BACKGROUND

We summarize the relevant facts supported by the record in the light most
favorable to U.S. Bank, the party against whom summary judgment was awarded. See
Rupp v. Buffalo, 91 F.4th 623, 634 (2d Cir. 2024).

The residential property that is the subject of this case is located at 53 Van Buren
Street in Brooklyn, New York 11221 (the “Property”). JAJ Corp. purchased the Property
in 2004. In 2005, JAJ Corp. obtained a loan—the first relevant loan here—secured by a
mortgage on the Property. That first mortgage was recorded on July 15, 2005. In
September 2006, JA] Corp. conveyed the Property to Lisa Abbott (“Abbott”), who
acquired a second mortgage loan from Alliance Mortgage Banking Corp. (“Alliance
Mortgage”). Abbott’s second mortgage loan was assigned to Mortgage Electronic
Registrations Systems, Inc. (“MERS”), as nominee for Alliance Mortgage. That second
mortgage was recorded on September 28, 2006. The first mortgage loan was also assigned
to MERS, as nominee for Alliance Mortgage, and subsequently recorded on September
28, 2006. By a September 18, 2006 agreement, both loans were consolidated to form a

single loan in the amount of $645,000 (the “Consolidated Loan”) secured by a mortgage



(the “Senior Mortgage”) on the Property. That same day and as part of the same
agreement, Abbott executed a promissory note (the “Consolidated Note”) in favor of
Alliance Mortgage, governing the repayment of the Consolidated Loan.

Also on September 18, 2006, the same day that Abbott executed the Senior
Mortgage, Abbott took out another mortgage (the “Junior Mortgage”) with MERS,
nominee for Alliance Mortgage, in the amount of $215,000. Like the Senior Mortgage, the
Junior Mortgage was recorded on September 28, 2006.

On January 31, 2007, the Consolidated Loan was sold to a mortgage-backed
securities trust, Morgan Stanley Mortgage Loan Trust 2007-2AX, Mortgage Pass-Through
Certificates, Series 2007-2AX (the “Trust”). The assignment of the Senior Mortgage to the
Trust was recorded on March 5, 2009. U.S. Bank is the trustee and document custodian
for the Trust. Until July 31, 2008, Central Mortgage Company (“CMC”) serviced the
Consolidated Loan on the Trust’s behalf.

On February 1, 2007, Abbott defaulted on the Consolidated Loan. Then, on August
27,2007, CMC brought a foreclosure action (the “Foreclosure Action”) against Abbott in
New York State Supreme Court, Kings County. The complaint in the 2007 Foreclosure
Action identified CMC as the holder of the Consolidated Loan. Nearly a decade later, in
May 2017, CMC moved to voluntarily discontinue the Foreclosure Action without

prejudice. The state court granted that motion on June 29, 2017.



In 2020, the Junior Mortgage was assigned to Article 13 LLC. That assignment was
recorded on July 2, 2020. Article 13 LLC filed its quiet title action before the district court
on August 6, 2020, seeking, inter alia, a judgment cancelling and discharging the Senior
Mortgage as time-barred. After discovery, the parties cross moved for summary
judgment. The district court denied both motions on December 28, 2022, holding in part
that there was a disputed issue of material fact regarding whether CMC had standing to
bring the Foreclosure Action as a “holder” of the Consolidated Note. Article 13 LLC v.
Ponce de Leon Fed. Bank, No. 20-CV-3553 (HG), 2022 WL 17977493, at *7, *9 (E.D.N.Y. Dec.
28,2022). That genuine dispute related to material facts because, if CMC lacked standing,
the Foreclosure Action was invalid to accelerate the debt, and the statute of limitations on
the Senior Mortgage did not begin to run with CMC’s initiation of the Foreclosure Action.

Two days after the district court’s ruling, on December 30, 2022, New York enacted
FAPA, see 2022 N.Y. Laws at 2180, which took “effect immediately,” FAPA § 10, 2022 N.Y.
Laws 2182. In relevant part, Section 7 of FAPA, codified at C.P.L.R. § 213(4)(b), provides:

In any action seeking cancellation and discharge of record of an instrument

..., a defendant shall be estopped from asserting that the period allowed

by the applicable statute of limitation for the commencement of an action

upon the instrument has not expired because the instrument was not

validly accelerated prior to, or by way of commencement of a prior action,

unless the prior action was dismissed based on an expressed judicial

determination, made upon a timely interposed defense, that the instrument
was not validly accelerated.



N.Y. C.P.L.R. § 213(4)(b). Section 10 of FAPA also provides that the law “shall apply to
all actions commenced on [a mortgage] in which a final judgment of foreclosure and sale
has not been enforced.” FAPA § 10, 2022 N.Y. Laws 2182.

On January 11, 2023, Article 13 LLC filed a motion for reconsideration of the
district court’s denial of its motion for summary judgment, arguing that FAPA was an
intervening change in controlling law. On August 11, 2023, the district court agreed, and
held that FAPA is an intervening change of controlling law that applies retroactively
without violating the defendant’s right to due process. See Article 13, LLC v. Ponce de Leon
Fed. Bank, 686 F. Supp. 3d 212, 220 (E.D.N.Y. 2023). Applying FAPA retroactively, the
district court concluded that the defendant U.S. Bank was estopped from bringing a
defense against the quiet title action based on the invalidity of a prior acceleration of the
mortgage debt. With the issue of the validity of CMC’s acceleration of the mortgage debt
no longer materially in dispute, the district court granted summary judgment for Article
13 LLC.

On appeal, U.S. Bank argues that (1) FAPA was not an intervening change in
controlling law because it does not apply retroactively, and (2) retroactive application of
FAPA would be unconstitutional. As to constitutionality, U.S. Bank claims retroactive
application of FAPA would violate substantive and procedural due process rights under
the New York Constitution as well as the Due Process, Contracts , and Takings Clauses

of the U.S. Constitution. U.S. Bank’s appeal thus raises two questions sounding in New



York law: (1) whether FAPA applies retroactively as a matter of statutory construction,
and (2) whether its retroactive application would violate substantive and procedural due
process rights guaranteed by the N.Y. Constitution.?

DISCUSSION

If Section 7 of FAPA does apply retroactively, then U.S. Bank is estopped from
arguing (1) that the Foreclosure Action was invalid to accelerate the Senior Mortgage; and
(2) that, as a result, the statute of limitations on the Senior Mortgage did not begin to run
when the Foreclosure Action commenced and therefore has not expired. Accordingly,
the question of FAPA’s retroactive application would resolve state-law issues as to
whether the Senior Mortgage is time-barred and therefore dischargeable by Article 13
LLC’s quiet title action.

In general, we strongly prefer “that the controlling interpretation of [a state]
statute be given by [the] state, rather than federal, courts.” Allstate Ins. Co. v. Serio, 261
F.3d 143, 150 (2d Cir. 2001) (collecting cases). Our preference to certify state statutory
interpretation questions to the state’s highest court is one that is “rooted in basic
principles of federalism.” Id.; accord Corsair Special Situations Fund, L.P. v. Pesiri, 863 F.3d

176, 183 (2d Cir. 2017) (“When faced with a question of [state] statutory interpretation in

2 Amici curiae—that is, New York Bankers Association, New York Mortgage Bankers
Association, American Bankers Association, Mortgage Bankers Association, Housing Policy
Council, and Independent Bankers Association of New York State—move for leave to file an
amicus brief. That motion is granted. See Fed. R. App. P. 29(a)(2).
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particular, principles of comity and federalism strongly support certification.” (internal
quotation marks omitted)). We may certify questions of law to the New York Court of
Appeals “[w]henever it appears . .. that determinative questions of New York law are
involved in a case pending before [our Court] for which no controlling precedent of the
[New York] Court of Appeals exists.” 22 N.Y.C.R.R. 500.27(a); see also 2d Cir. R. 27.2
(permitting certification of state law questions to that state’s highest court). A request for
certification by the parties is not a prerequisite, as “we are empowered to seek
certification nostra sponte.” Corsair Special Situations Fund, 863 F.3d at 182-83 (internal

quotation marks omitted).

When exercising our discretion to certify questions to the Court of Appeals, we
consider whether: (1) the Court of Appeals has “not squarely addressed the issue and
other decisions by New York courts are insufficient to predict how the Court of Appeals
would resolve it”; (2) the question cannot be answered by the statute’s plain language;®
(3) deciding the question “requires value judgments and important public policy choices

that the New York Court of Appeals is better situated than we to make”; and (4) the

3 Some of our cases have used a three-factor test that does not refer to the language of the
statute. See, e.g., Jones v. Cattaraugus-Little Valley Cent. Sch. Dist., 96 F.4th 539, 544 (2d Cir. 2024)
(per curiam) (endorsing three-factor test without consideration of plain language); Nitkewicz v.
Lincoln Life & Ann. Co. of N.Y., 49 F.4th 721, 729 (2d Cir. 2022) (per curiam) (same); Benesowitz v.
Metro. Life Ins. Co., 471 F.3d 348, 351 (2d Cir. 2006) (same).
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answer to the certified question “will control the outcome of the case.” CIT Bank N.A. v.

Schiffman, 948 F.3d 529, 537 (2d Cir. 2020) (internal quotation marks omitted).

Here, the third factor most strongly influences our decision to certify. It is self-
evident that deciding FAPA’s retroactive application “requires value judgments and
important public policy choices that the New York Court of Appeals is better situated
than we to make.” CIT Bank N.A., 948 F.3d at 537 (internal quotation marks omitted).
FAPA'’s retroactive application is likely to substantially affect New York’s mortgage
market. See East Fork Funding LLC v. U.S. Bank, N.A., 118 F.4th 488, 498 (2d Cir. 2024)
(recognizing that “FAPA's interpretation has implications for the New York mortgage
market, New York property owners, and New York state law governing retroactive
application of statutes”);* see also Br. of Amici Curiae N.Y. Bankers Ass'n et al. in Support
of Plaintiff-Appellee at 18-22 (discussing the potential impact of retroactive application
of FAPA on lenders and borrowers); Intervenor Br. at 6-10 (discussing how the 2007-2008
financial crisis increased successive foreclosure actions, resulting in an initial surge of

residential foreclosure actions initiated by lenders with inadequate documentation,

* We are mindful that the New York Court of Appeals recently declined our certification
of a similar question of FAPA’s retroactivity in East Fork Funding LLC because of “the particular
circumstances of [that] individual case.” East Fork Funding, LLC v. U.S. Bank, Nat'l Ass'n, 42
N.Y.3d 981 (2024); see East Fork Funding LLC v. U.S. Bank, Nat'l Ass'n, 118 F.4th 488 (2d Cir. 2024).
The particular circumstances here differ, however, because this case concerns the retroactive
application of a different subsection of FAPA, Section 7, which implicates an open foreclosure
action under Section 10. It also raises the question of whether retroactive application is contrary
to New York’s provision for right to due process.

11



followed by successive actions brought by lenders” successors, who would disclaim the

validity of the prior foreclosure actions).

The legislative history of FAPA suggests that the statute was passed to overrule a
Court of Appeals decision, Freedom Mortgage Corp. v. Engel, 37 N.Y.3d 1, 29, 31-32 (2021)

7

(holding lender’s “voluntary” motion to discontinue foreclosure action constitutes a
revocation of that acceleration” as a matter of law). See, e.g., App’x 208-09 (N.Y. State
Assembly Mem. in Support of 2022 Assembly Bill A7737B) (stating that “Section 8 of the
bill ... is a response to the [N.Y.] Court of Appeals recent holding Freedom Mtge. Corp.
v. Engel, 37 NY3d 1 (2021)” and describing, as justification for the bill, the “risk of an
onslaught of successive foreclosure actions” that are “a direct result of” Engel and other
judicial decisions); App’x 247, 250, 259 (N.Y. State Senate Introducer’s Mem. in Support
of 2022 Senate Bill S5473D) (expressing, as justification for the bill, “an urgent need . . . to
overrule the [N.Y.] Court of Appeals” recent decision in Freedom Mtge. Corp. v. Engel (37
NY3D 1 [2021])” and noting specific provisions that are “expressly intended to overrule
Engel”). We consider that court better situated to interpret FAPA’s effect on its prior
precedent. See East Fork Funding LLC, 118 F.4th at 493, 496 (discussing FAPA’s legislative

history and indicating an intent to “overrule Engel”). Accordingly, the third factor

heavily supports certification.

The other three factors also favor certification. First, the New York Court of

Appeals has not yet weighed in on FAPA’s retroactive application. Three out of the four

12



state appellate division departments have held that FAPA applies retroactively. See Wells
Fargo Bank, N.A. v. Edwards, 222 N.Y.S5.3d 90, 95 (N.Y. App. Div., 2d Dep’t 2024); U.S. Bank
Nat'l Ass'n v. Lynch, 218 N.Y.S.3d 854, 857 (N.Y. App. Div., 3d Dep’t 2024); Genovese v.
Nationstar Mortg. LLC, 199 N.Y.S.3d 513, 517-18 (N.Y. App. Div., 1st Dep’t 2023). The
fourth judicial department has yet to weigh in on the issue. While we consider rulings
by New York’s intermediate appellate courts “helpful indicators of how” the Court of
Appeals might rule, DiBella v. Hopkins, 403 F.3d 102, 112 (2d Cir. 2005), neither New York's
highest court nor any appellate division court has yet addressed whether the retroactivity
of Section 7 violates the New York State Constitution. See Commodity Futures Trading
Comm'n v. Walsh, 618 F.3d 218, 231 (2d Cir. 2010) (certifying question of state law upon
conclusion that New York courts had not had occasion to consider issue analogous to one
before this court). Thus, the absence of a controlling judicial interpretation of FAPA

slightly supports certification.

Whether FAPA applies retroactively cannot squarely be decided by the statute’s
plain language alone. Under New York law, the “primary consideration” when
interpreting a statute is legislative intent. Town of Aurora v. Vill. of E. Aurora, 116 N.E.3d
64, 68, 32 N.Y.3d 366, 372 (2018). The plain text of the statute, in turn, is “the clearest
indicator of legislative intent,” but it is not the exclusive consideration. Id. (internal
quotation marks omitted). The statute should be evaluated “as a whole,” including “its
various sections . .. together and with reference to each other.” Id. (internal quotation

13



marks omitted). Further, New York law disfavors statutory interpretations of
retroactivity “unless the [statute’s] language expressly or by necessary implication
requires it.” Majewski v. Broadalbin-Perth Cent. Sch. Dist., 696 N.E.2d 978, 980, 91 N.Y.2d
577,584 (1998). At the same time, however, under New York law, “remedial” statutes are

generally interpreted to apply retroactively. Id. (internal quotation marks omitted).

Here, FAPA Section 10 states that the law “shall take effect immediately and shall
apply to all actions ... in which a final judgment of foreclosure and sale has not been
enforced.” FAPA § 10, 2022 N.Y. Laws 2182. As an initial matter, the plain language of
shall “take effect immediately” is insufficient, alone, to support retroactive application.
See Majewski, 696 N.E.2d at 980, 91 N.Y.2d at 583-84. Additionally, whether the legislature
clearly intended retroactivity by providing that FAPA applies to “actions . .. in which a
final judgment of foreclosure and sale has not been enforced” is not readily apparent,
particularly considering the overlapping and diverging statutory interpretation
presumptions that may apply. FAPA §10, 2022 N.Y. Laws 2182. Furthermore, even if the
plain language of FAPA did answer the question of legislative intent, it does not determine
whether FAPA'’s retroactivity would violate the New York Constitution’s provision for
right to due process. Because FAPA’s plain language alone does not decide whether
FAPA applies retroactively both as a matter of statutory construction and state

constitutionality, certification is appropriate.
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The fourth and final factor also weighs in favor of certification. Resolution of the
certified questions is necessary to resolve this appeal. If the Court of Appeals interprets
FAPA to apply retroactively and that retroactivity does not violate the New York State
Constitution, we would conclude our consideration of this appeal by turning to U.S.
Bank’s federal constitutional challenges to FAPA. On the other hand, if the Court of
Appeals rules either that FAPA is not retroactive or that its intended retroactivity violates
the State constitution, we would be obliged to remand for dismissal of Article 13 LLC’s

quiet title action, thus bringing this litigation to an end.

Because all of the relevant factors support certification, we believe certification to

the New York Court of Appeals is appropriate in this case.

CONCLUSION

We certify the following questions to the New York Court of Appeals:

1. Whether, or to what extent does, Section 7 of the Foreclosure Abuse Prevention
Act, codified at N.Y. C.P.L.R. §213(4)(b), apply to foreclosure actions
commenced before the statute’s enactment?

2. Whether FAPA'’s retroactive application violates the right to substantive and
procedural due process under the New York Constitution, N.Y. Const., art. I,
§6?

The New York Court of Appeals may answer these questions in whatever order it

deems best to assist this Court in understanding how New York law applies to this case.

In addition, the New York Court of Appeals may modify or expand upon these questions

to the extent it wishes to do so.
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This panel retains jurisdiction for the purpose of resolving this appeal once the

New York Court of Appeals has responded to our certification. See 2d Cir. Loc. R. 27.2.
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