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panelA of this concludedCourt
that, ofpatthe down and search“once

drugsappellant’s person produced neither
weapons, investigatorynor the limit of the

reached, and detendetention was further
appellant impermisor his cartion wasof

21 atAutry, (emphasis592sible.” S.W.3d
added). Autry’s carWe held the search of

Here,illegal. subsequent pat-Id. thewas
appellantsearch of was conducteddown

appellant’sa of carafter consensual search
moneya of and the discovrevealed bundle

money, along appellant’sthe withery of
behavior, Lily to aTrooperled have

personal safety.heightened concern for his

circumstances,hold, under theseWe
Trooper Lily’s pat-downsubsequentthat

search was not under eitherunreasonable
or the Texas constitu-the United States

Thus, court nottions. the trial did abuse
denying appellant’sits in motiondiscretion

suppress appellant’sto onevidence based
theory pat-downthat the second search

illegal.was

appellant’soverruleWe third issue.

Conclusion

judgmentaffirm the of trialWe the
court.
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ques-toopportunitydenial of thecourt’s
statement;reliability outcryof antion the

(4) offenses;of extraneousthe admission
(5) constitutionality the sex-and the of

statute, on theregistrationoffender
af-grounds outlawry.it constitutes We

firm.

Facts

M.R., sexuallyseven-year-old girl,a was
father, appellant, whilebyassaulted her
Mexico. This occurredher mother was in

on five occasions. M.R. told her mother
uponaunt mother’s return fromand her

aunt, Flores,AlejandraMexico. M.R.’s
scratching “pri-hernoticed that M.R. was

“everythingthatparts” and observedvate
right.”not M.R.thingslike werelooked

penetratedappellantFlores that hadtold
by using M.R.part”her “middle cream.

Hospital fortaken to Texas Children’swas
Bai-a where Dr. Pammedical examination

sufferingley that M.R. wasdiscoveredSmith, Ken-Kenneth W. Law Office of
infection,chlamydia sexuallyafrom aSmith, Houston, appellant.neth W. for

mother noti-transmitted disease. M.R.’s
Keating, Atty.,P.Kevin Asst. Dist. police, appellantthe and was arrested.fied

Houston, for the State.
trial, toappellantAt filed two motions

Panel consists of Chief Justice itsof mem-recuse the trial court because
SCHNEIDER and Justices TAFT and bership the Assessment Cen-on Children’s
RADACK. (CAC) trial courtjudicialter council. The

thedeclined to recuse itself and referred
OPINION toto court for the motioncases a recusal

TAFT, DavidsonTIM be heard. The Honorable MarkJustice.
and them. Afterheard the motions deniedappellant,juryA found Jose Leonardo

ajury guilty, appellanthim filedthe foundRosas, charges aggravatedtwoguilty of of
tomotionsmotion for new trial and twopun-andsexual assault of a child assessed

hearingfrom thetrial courtrecuse theyears prison.in 40 inishment each case at
againcourtfor new trial. The trialmotion(1) ofchallenges: the denials hisAppellant

theherself and referreddeclined to recusea hearingto recuse and denial ofmotions
The Honorableto a recusal court.casestrial, onmotion on his all basedfor new

the to re-Olin heard motionsUnderwoodinmembershipcourt’s a childthe trial
Appellant’s motionand denied them.(2) cuseprosecutor’sadvocacy organization; the

by ofoperationfor new trial was overruledappellant’s giveto refusal to areference
(3)police; trial law.to the thestatement
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Motions to Recuse indence the record that appellant could
have filed the motion 10-daybefore thepoints error,In his first six appellantof
period. The State does not contend oncontends the trial court impar-was not an
appeal appellant’sthat counsel could havetial tribunal because of membershipits in
filed the priormotion to recuse to the 10-the Children’s judicialAssessment Center
day requirement of Rule 18a. We holdcouncil. pointsIn of error one through

appellantthat has not waived consider-three, appellant challenges the trial court’s
ation of this his challenges.recusal Seeand the recusal courts’ denials of his mo-
Martin, 876 S.W.2d at 397.tions to recuse and motion for new trial.

points six,In of error four through appel-
B. Standard of Reviewlant contends the trial court and the recu-

by refusingsal courts erred to hear evi- We review the trial court’s refus
dence on the motions and allowing the al aof defendant’s motion to forrecuse
motion for new trial to bybe overruled State,ofabuse discretion. v.Wesbrook 29
operation of law hearing.without a 103, (citS.W.3d 120 (Tex.Crim.App.2000)

State,ing Kemp 289,v. 846 306S.W.2d
A.Waiver A(Tex.Crim.App.1992)). trial rulcourt’s

Initially, ingappelthe State should not be if itcontends reversed is within
lant has waived challengeshis recusal the zone of agreement.be reasonable Wes-

brook,cause complyhe did not at 120-21.10-day appropriatewith the Recusal is if
provisionnotice of the movant provided enoughTexas Rule of Civil has facts to

State,Procedure 18a. establish a person,See Arnold v. that reasonable know853
543, ing involved,S.W.2d 544-45 all the(Tex.Crim.App.1993) circumstances would

(holding 10-daythat provisionnotice harbor as to impartialityfor doubts the of the
court,motion to in trialexplicitly onlyrecuse Rule 18a but when the bias is of

apply cases);to criminal such a denyTex.R. Civ. P. nature and extent as to the
Appellant18a. processfiled his motion movant due of Kemp,to recuse law. 846

5, 2001,February day Moreover,on atbegan.the trial S.W.2d 305. the bias must
But, if appellant not have come fromgrounds extrajudicialdid know the an source

days date,for recusal before 10 and in an opinionof the trial result on the merits of
Rule 18a did not the case than judgebar consideration of his other what the learned
complaint. State,See v. from participatingMartin in the Id. 306.876 case. at

396, (Tex.App.-FortS.W.2d 397 Worth
1994, (“Rule MembershipC. Trial Court’s on CACpet.)no 18a does not con
template Judicialthe Councilsituation in which partya
cannot theknow basis of recusal until after Appellant contends the trial court’s
a motion longer timely.”).for recusal is no membership judicialin the CAC council

Appellant’s in prevents being impartialcounsel stated the motions its an fortribunal
only daysto recuse that it was before trial this Appellantcase of child sexual assault.

that he received a appellant argumentletter from inraised this two tomotions
recuse,enclosing a letter from the officers of the which the trial hadasserted court

Children’s Assessment Center case,Foundation been in pastrecused the on a similar
explainedthat purposethe of the CAC’s and also offered a letter thefrom CAC

judicial objectcouncil. The didState not thatstating purpose judithe of the CAC
appellant’sto filing the motion to recuse cial help representcouncil is to the sexual

trial,on the ofday and lythere is no evi- abused children of andCountyHarris
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ob-against appellant onandprosecutionfor all children in theas an advocateserve
jections.ascommunity. The trial court is listed

judicialjudges serving on theone of the 12 notFirst, of the record doesour review
council. hos-trial court exhibitedthat theindicate

Second, rec-tility theappellant.towardsCommittee on JudicialThe State Bar
courtthat the trialnot reflectord doesopinion statingan ethics thatEthics issued

prosecu-thein favor ofrepeatedlyruled2judge of the Judiciala violates Canon
Finally, thereappellant.againsttion andjudicialby serving on theof EthicsCanon

trialthe record that theno inis evidencethe Assessment Cen-council of Children’s
during“hates such cases”court itstatedComm, Ethics, Bar ofon Jud. Stateter.

Instead, court ex-the trialdire.voir(2001);Tex., 270Op. see also Tex.Code
handlingdifficulty of sexualplained the

Conduct, 4. The opinionCanons 2 &Jud.
cases:assault

membership this coun-also stated that on
likeNobody I don’tlikes these cases.require frequent incil would recusal cases

standing up reading these alle-here andorganizationthein which members of
you. readingI likegations to don’t evenComm, Ethics,testify.might on Jud.

toNobody theythinks that wantthem.(2001).Tex.,of 270 Al-Op.BarState type No-to this of case.sit and listen
though no witnesses from the CAC were a thebody to watch child underwants

did, theexpected testifyto and none State andage 14 the witness standof take
a of intent to recordsfiled notice introduce theyallegations,to whethertestify these

These afrom the CAC. records reflected mean,Itheyor be not true.be true
indicatingmedical examination of M.R. right, wants to do this. I’m surenobody

includingsymptoms, chlamydiaseveral the prosecutingthe Prosecutor doesn’t love
diagnosis. probablyThe Defensethese cases.

Butdefendingdoesn’t love these cases.theMere violations of Code of Ju
eligible juror,for ahere To bewe are.Conduct, alone,standingdicial do not con

to Andyou have like these cases.don’terror, and constitute reversible unethical
ayou certainly persondon’t have to be

necessarily legal groundduct is not a for
jury. youon this Butwho wants to sit

Wesbrook, 121;atreversal. 29 S.W.3d therepersonto be a who can sithave
Kemp, Althoughat846 S.W.2d 305. bias mind,an makefairly keep openand and

in disqualification,can result it must be of youafter all the evi-your decision hear
denya appelsuch nature and extent as to dence.

Wesbrook, 29processlant due of law.
onAlthough trial court had servedtheState,(citing121 v.S.W.3d at McClenan

council, notjudicial appellant didthe CAC108, (Tex.Crim.App.1983)).661 109S.W.2d
stilltrial court wasdemonstrate that theshowing.has aAppellant not made such

the ofduringcouncil trialserving on the
trial courtAppellant contends that the notEthical violations alone arehis case.

running prose-in the“long sayhas a interest recusal, cannotfor a and wegrounds
hergoingcution of sex-abuse cases back to or courtsthat the trial court recusal

mo-prosecutor” denyingand that trial in thedays as a the their discretionabused
hostility de-court “has exhibited towards tions to recuse.

Ap-charged with such crimes.”fendants
D. to Hear EvidenceRefusalcontends the trial court statedpellant also

trial courtduring Appellantdire that “she hates such contends thevoir
toeases,” on motionsrepeatedly favor the to hear evidence theand ruled in of refused
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court, however, expressrecuse. The trial juryTrial Court: The is instructed to
ly appellant present any disregard portioninvited to questionevi the of the
dence on the prosecutormotion: that the asked.

Defense Counsel: I’d amove for mistri-I’m going to youallow to offer all the
al.So,proof you youwant. don’t have to
Trial mayCourt: That’s denied. YouExceptions.do a Bill of I youwill allow
proceed.proof.to offer That’s what I’m inviting

you goto do at this totime is forward an It is fromunclear the ifrecord
present evidence. prosecutorthe inquiring pre-was about

post-arrestarrest or silence. CommentsMoreover, a trial court need not conduct a
concerning pre-arrestmade silence arehearing on a motion for new trial unless

constitutionally permitted. Waldo v.the motion raises matters that cannot be
State, 750,746 755 (Tex.Crim.App.S.W.2ddetermined from Kingthe record. v.
1988). Although comments aconcerningState, (Tex.Crim.556,29 S.W.3d 568-69

post-arrestdefendant’s silence are a violaApp.2000). Appellant onlyraised the issue
tion of the Fifth prohibitionAmendmentof the motion to recuse in the motion for a

self-incrimination,against an toinstructionAppellantnew trial. not anydid make
disregard generallywill cure the error.thatshowing the trial court displayed bias

State, 330, (Tex.v.Dinkins 894 356S.W.2dat trial to deny process.him due The
Crim.App.1995). An instruction to disrebias,record any appeldoes not reflect and
gard is effective unless consideration oflant anydid not raise new evidence that

particularthe facts of the suggestscasedemonstrated bias that himdenied due
impossibility withdrawingthe of imtheprocess.

pression produced on the minds of the
appellant’s pointsWe overrule first six Waldo,jury. 746 atS.W.2d 754. More

of error. over, prosecutorthe not thedid raise issue
again during cross-examination or in clos

Improper Prosecutorial Comments ing argument. Under these circum
stances, we thathold the trial court’s acerror,pointIn his seventh of ap

anytions cured harm.pellant prosecutorcontends that imthe
appellant’s pointWe overrule seventh ofproperly givereferred to his refusal to a

error.statement to police. followingthe The oc
duringcurred apthe cross-examination of

OutcryReliability of Statementpellant:
appellant’s eighth point error,In of hefact,in police gaveProsecutor: And the

opportuni-that hecontends was denied theyou opportunity givean to a statement
ty outcryanreliabilityto determine the of23, 2000,on May youand refused?
statement. He concedes that error was

Honor, I’m go-Defense Counsel: Your by objection,not properly preserved but
ing object questionto to this as'refleet- contends that the error was fundamental
ing non-testifying, reflectingon his on require objection.and did not
his right.Fifth Amendment

anWhen the State offers out-of-
Trial Court: Sustained. pursuantcourt statement to article 38.072

Procedure,juryDefense Counsel: Ask that the be of the Texas ofCode Criminal
disregard.instructed to a objectdefendant must to the statement
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Trial Overruled.Court:preserve appellateerror for review.to
696,State,v. 802 S.W.2d 699-700Holland pays mother’s rentJoseProsecutor:

objectto(Tex.Crim.App.1991). Failure not work.doesand bills. Mother
complaint appeal.on Beckhamwaives the sorry,historyreports aMother —I’m

State, 148, (Tex.App.153v. S.W.3d29 historya of domesticreportsmother
ref'd)(2000, pet.[14th Dist.]Houston hold violence.

complaints article 38.072 violatesing that Honor, go-Your I’mDefense Counsel:
constirights under federalconfrontation introducing ex-object this asing to toerror).objectionrequire preservetotution

traneous evidence.
point ofappellant’s eighthoverruleWe beenSir, hasTrial the documentCourt:

error. objec-evidence withoutintroduced into
objectionmay Yourproceed.tion. SheAdmissibility Offenseof Extraneous

is overruled.
error, appelpointIn his ninth of

May runningaI haveCounsel:Defenseinthat trial court erredlant contends the
objectionobjection previousto theas allallowing prosecutor to statementsthe read

to evidence?just made thisa extraneousfrom medical record about
Trial Yes.Court:following ocexchangeacts. Thebad

appelofduringcurred cross-examination challenginghe is notAppellant concedes
lant: records,admissibility of the medicalthe

Honor, toYour I would likeProsecutor: whenthe harm that resultedratherbut
ofportionsto theread Defendant some bad act wasof an extraneousevidence

readthe records. If I couldmedical objectjury. Appellant cannotto theread
and canSpanish,them out loud in he medicalfromappeal to statements readon

interpret them. recthe medicaljury,the whenrecords to
readTrial Court: Yeah. You want to at trialpreviously admittedords were

English?inthem out loud State,Wright v. 776objection.without
that I 763,Prosecutor: Yeah. Isn’t what (Tex.App.-Corpus766 ChristiS.W.2d

'd)1989, (holdingsaid? waivedpet. defendantref
, withrecords admittederror when medicalTrial Court: No.

toobjection, then readand contentsoutAll theright.Prosecutor: In medical
jury)-records, says areportsit that mother

history. ofpointninthappellant’sWe overrule
Honor, go-I’m error.Counsel: YourDefense

object hearsayto withining to this. It’s
hearsay. Constitutionality of Sexual

Registrationthat’s Offenderthat aTrial Court: Isn’t document
already introduced?been error,pointappellant’s tenth ofIn
Prosecutor: Yes. provipublic disclosurehe contends the

may proceed. That’sTrial Court: You Texas ofChapter 62 of the Codesions of
overruled. Texas Conviolate theProcedureCriminal

living part-time withProsecutor: Jose constitutesthe statutebecausestitution
part-time with other women?her and Ann.PROC.Tex.Code CRiM.outlawry. See

(Vernon Supp.2002). TheHonor, go- arts.Your I’m 62.01-62.10Counsel:Defense
provides:relevancy. Texas Constitutionto asing objectto this
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No shall personcitizen be outlawed. No
transportedshall ofbe out the State for

any offense committed within the same.
prohibitThis does an agree-section not

providingment with another state for
confinementthe of ofinmates this State

in penalthe or correctional facilities of
that state.

Const, I, §Tex. art. 20.
statute, however,The notdoes outlaw

appellant, nor deny rightdoes it him the to
system.redress in the court See Gone v.

State, 27, (Tex.App.-Texar54 S.W.3d 37
'd).2001, Moreover,pet.kana ref the stat

designed protect publicute is to the and
merely imposes certain as aduties result

State,of a conviction. Dean v. 60 S.W.3d
217, (Tex.App.-Houston226 [14th Dist.]

filed).2001, pet. We hold the sex-offender
registration statute notdoes constitute
outlawry under the Texas Constitution.

appellant’s pointWe overrule tenth of
error.

Conclusion

judgmentWe affirm the of the trial
court.
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