
555

of court’s denial ofour review the trialto
UTILITY COUN­OFFICE PUBLICOFmotion to remand.the

Abilene, Ange­SEL; of Sanand Cities
Vernon, Appellants,lo and

CONCLUSION
Texas;Utility ofPublic Commission

court that theagree with the districtWe Company,AEP NorthTexas f/k/a
authoritywithin itsactedCommission Company andUtilitiesWest Texas

tograntedit a certificate Bulverde.when Energy, L.P., Mutu-RetailWTU f/k/a
presented bythe Bex-overrule issuesWe L.P.,WTU, Cross-Appel-Energyal
judgmentand affirm the of thearMet lants,

court.district v.

COMMISSIONPUBLIC UTILITY
Texas, Appellee,of

Utility Counsel; Citiesof PublicOffice
Vernon,AngeloAbilene, andof San

Cross-Appellees,

and

Utility andOffice of Public Counsel
CampSteering of ofCommittee Cities

CorpusWood, Springs,Carrizo
Pass, Edna,Edinburg,Christi, Eagle

Mathis,McAllen,Laredo,Harlingen,
Roma,Odem, Grove, Pearsall,Orange

Sinton, Taft,Benito, and Victo-San
ria, Appellants,

Texas;Utility ofPublic Commission
Inc.;Energy, AEPNewConstellation

Company, CentralTexas Central f/k/a
Light Company; and CPLPower and

L.P.,Energy, En-Retail Mutualf/k/a
ergy CPL, L.P., Cross-Appellants,

v.
Utility CommissionPublic
Texas, Appellee,of

Utility andPublic CounselOffice of
Steering of Cities ServedCommittee

Co.,by Light& Cross-Central Power
Appellees.

03-03-00461-CV,Nos. 03-03-00462-CV.

Texas,Appeals ofCourt of
Austin.

10, 2006.Feb.



556



557



558



559



560

Williams, McGrath,KerryJohn F. Wil-
Coe, Clark, Winters,liam &Thomas Aus-

tin, AEPfor Texas North AEPCompany,
Company,Texas Central Retail En-WTU

L.P.,ergy, Steering ofCommittee Cities
by LightServed Central Power & Co.

Porter,Steven A. PaulingKristen
Gosselink,Doyle, Lloyd, Blevins, Rochelle,

Townsend, PC, Austin,Baldwin & for Cit-
Abilene, Angeloies of andSan Vernon and

Steering Committee of of CampCities
Wood, Christi,Carrizo Springs, Corpus

Pass,Eagle Edinburg, et al.

Ferris, Rourke, Jr.,Sara J. K.James
Counsel,Assistant ofPublic Office Public

Counsel, Austin,Utility for Office of Public
Utility Counsel.

Reeder, Carroll, Gross,Chris Reeder
Drews, LLP, Austin,and for Constellation
Energy,New Inc.

Worman, Baron,Kristen L. Steven
Fraser, Gen.,Douglas Attys. NaturalAsst.

Div., Austin, UtilityResources for Public
Commission of Texas.

LAW,Before Chief Justice Justices
andPATTERSON PURYEAR.

OPINION

PURYEAR,DAVID Justice.
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28, 2005, withdrawn,July are and the fol-

lowing opinion is substituted.

1999,In the LegislatureTexas amended
Act,Utility Regulatorythe Public restruc-

turing partially deregulatingand the elec-
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27, “eligible” projectedofMayin Act of sonable”industry Texas. See estimatestrie
R.S., 406, ir­1999, Leg., ch. 1999 Tex. expenses, procedural76th fuel and whether

(codified2543, 2543-2625 atGen. Laws the fuel determi­regularities tainted factor
(West§§Ann. 39.001-.910Tex. UtiLCode El v. El PasoCitynations. PasoSee of

(“PURA”). part (Tex.­As of re-Supp.2004-05)) Co., 896, 897-98Elec. 851 S.W.2d
structuring, utility companieselectric were denied).21993, After awritApp.-Austin

to into three distinctrequired “unbundle” eligi­in thehearing whichcontested-case
(1) power generation company,aentities: ofbility portionsand reasonableness ofthe

(2) compa-a transmission and distribution expenses ques­wereCPL’s and WTU’s
(3) providerany, and retail electric tioned, approved the dis­the Commission

(“REP”). § SomePURA 39.051. unbun- inand them theputed expenses included
independent,units were and othersdled componentfuel of the PTB. Onfactor

utility.affiliated with the electricremained court affirmed theappeal, the district
PublicCity Corpus Christi v. Util.of in and re­partdecisionCommission’s

(Tex.2001).Comm’n, 231,51 237S.W.3d partit will affirm inpart.versed in We
Affiliated required, beginningREPs were in the district court’spartand reverse

1, 2002,January electricityto sell to resi- judgment.
small atdential and commercial customers

pricea discounted rate called the to beat
BACKGROUND(“PTB”). 39.202(a).§ PTBPURA The

by Utilitysetwas to be the Public Com- set PTB affili­The Commission the
(“Commission”) percentmission at “six chargeprovidersated retail mustelectric

utility’stheless than affiliated electric cor- protectof toto certain classes customers
andresponding average residential small custom­residential and small commercial

Januarycommercial rates ... in effect on inimpacts competitionfrom ofers adverse
1, 1999, adjusted to the fuel factor.”reflect deregulation. The PTB isthe transition to
Id. autility bythe base rate of the as modified

factor,” adjustment account­“fixed anfuelappeal processthe ap-This concerns of
prices.in fueling changesfor Citiescomponentthe fuel factor of theproving of

Comm’n,v. 143 S.W.3d(b). Alvin Public Util.39.202(a),§PTB. See id. The main
872, 2004, pet.).no(Tex.App.-Austin875appealon the expensesissues are whether

by dividingcalculated theFuel factors aresought by electric utilities Central Power
(“CPL”) eligible fuelutility’s projectedand electric netLight Company& West Tex-

(“WTU”),1Utility corresponding projectedCompany expenses3 byas were “rea- the

by 3.Eligible expenses inpar-WTU the are "defined1. CPL and are owned same fuel
25.236(a)AEP, (relating Recovery§ title toof thiscompany,ent Inc.

Costs).”Fuel 16 Tex. Admin. Codeof
(2005). Eligible expenses§ in-25.237 fuelCo.,City El Elec. we2. In Paso v. El Pasoof

in Ener-expensesclude recorded the Federalexplained utilitythat an electric is entitled to
("FERC”)gy Regulatory Commission Uni-through expended forrecover its rates sums Accounts, 501, 503,System numbersform ofnecessary operating expenses,reasonable and 518, 547, 555, 565,536, and with certainincluding the cost of fuel-related items. 851 circumstances,limitations, special anbut in896, 1993,(Tex.App.-Austin898 writS.W.2d eligibleutility may recover ex-electric asdenied). utilityWe also noted that an electric expensespenses ex-fuel or related otherwise

generatesdirectlycosts when it itsincurs fuel by the commis-cluded the limitations where
power indirectly, asown electric and an ele- expenses arewhethersion considers those

price utility buyspaid,the when thement of reliability, costs orrelated lowerto increased
power another. Id.electric from 25.236(a).ratepayers. §other to Id.benefits
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(“SOAH”)inperiodkilowatt-hour sales for the which for hearings.contested-case
expected (Westthe fuel factors are to inbe ef- 1998);§See PURA 14.053 Tex.

25.237(a)(1)§fect. 16 Tex. Admin. Code (West2003.049(b)§Gov’t Code Ann.
(2005). expensesThe throughrecovered 2000); §16 Tex. Admin. Code 22.207
the fuel factor are reasonable estimates of (2005). purpose proceedingThe of each

utility’s eligible expensesthe electric fuel was to expensesdetermine whether the
during periodthe that the fuel factor is and soughtCPL WTU to recover were

inexpected to be effect. Id. eligible and expenses.reasonable fuel See
25.237(c)(1)(A).§ 36.003(a);§PURA 16 Tex. Admin. Code

process settingThe of the fuel-factor .237(a) (2005).25.235(a),§§
component of CPL’s and WTU’s initial

Energy,AES New New PowerInc./ThebeganPTB rate with their applications to
Power”)4Company (jointly, inter-“Newseeking approvalthe Commission of their

in support applications.vened of both Theprojected expenses.fuel See Tex. Pub.
(“OPC”),5UtilityOffice of Public CouncilComm’n,ApplicationUtil. Central Pow-of

Steeringthe Committee of Cities servedLight Company Implementer and to the
Committee”),by (“SteeringCPL and theComponentFml Fact the Price to Beatof

Abilene, Angelo,Cities of San and VernonRates, (June 5, 2001);Docket No. 24195
(“Cities”) oppositionintervened in toComm’n,Tex. ApplicationPub. Util. of

OPC,applications.CPL’s and WTU’sUtility Company Imple-West Texas to
Committee,Steering and arguedCitiesComponentment the Fuel Factor theof

expensesthat the CPL and WTU wouldRates,Price to Beat Docket No. 24335
incur deregulationunder as a result of3, 2001); 39.202(a), (b);(July §PURA 16
competition ineligiblewere for inclusion in25.41(f)(3)(A) (2005)§Tex. Admin. Code

PTB). capaci-fuel factor. included thethe These(application process for The Com-
ty auction unaccounted forapplications expense,6 themission referred both to the

(“UFE”),7of Hearings energy expenseState Office Administrative the transmis-

Here, parties argue Companythe do not whether these and the former New as NewPower
expenses properly Power.are included in the FERC
accounts, but whether the Commission’s com-

agency representing5. OPC is a state the in-settingments in the PTB rule and PURA’s
terests of residential and small commercialutility’smandate that each fuel factor be set

(West 1998).§consumers. PURA 13.00131, 2001, categoricallyas of December ex-
eligible expenses.clude these otherwise See requires6. PURA section 39.153 an electric25.237; Thus,39.202(b).§ §id. PURA we utility percent capacityto sell 15 of its electric

will not determine whether the excluded ex- sixty days prior deregulation.toat auction
penses properlyare the FERCincluded in that,arguedCPL and WTU because utilities
accounts. provide electricity percentcould not to 100 of

remainingwith their 85their customer bases
Energy,4.AES New and the New PowerInc. percent capacity, they necessarilywould incur

Company intervened in court below but the purchasing replacement power.ofcosts
Company bankruptcyNew Power filed for

shortly thereafter and withdrew its interven- gen-7. UFE is the difference between metered
Energytion. Constellation Commodities (supply) consumptioneration and metered

Group Energyacquired AES New after it filed (delivery). utility gener-When an electric has
below and it Con- electricityits intervention renamed ated more than has been accounted
Energy, delivery, generationNew Inc. Constellationstellation for in the costs of are not

Energy, party fully by incomingNew Inc. is a before the Court revenues. CPLcovered
appeal. simplicity, attemptedin this For we will refer to and WTU to include the wasted

electricity expense.party as a fuelthe before the Court as Constellation
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that the Commission’sexpense, findingsion-eongestion-management expense
(“TCM”), qualified scheduling entity bythe substan-findings supportednotwere

(“QSE”),8 singleand theexpense in the ca-that approvingarea/mul- tial evidence and
OPC,management expense.9ti-area expense the Commissionpacity-auction

Committee,Steering and Cities also chal- proofofthe burdenimproperly shifted
of CPL’s andlenged the reasonableness utility to intervenors.from the electric the

coal, gas, pur-included natural andWTU’s the deci-The court affirmed Commission’s
They thatehased-power costs. contended respects. Insion in all other WTU’s
coal, gas,pricethe for natural andbecause case, thecourt reversedthe district also

purchased power dropped significantlyhad the ca-concerningdecisionCommission’s
to set fuelapplicationsthe initial theafter expense for lack of substan-pacity-auction

factors, updated should be usedpricesthe of theimproper shiftingandtial evidence
projected fuel costs. The Cit-to estimate It theproof.burden of also reversed

request to include rail-opposedies WTU’s
allowance for UFE becauseCommission’s

depreciation expenses.car
ondecision basedthe Commission’s was

of the disputedThe held allCommission pro-in PTBthe of UFE othertreatment
ineligible inclusion fuelexpenses for the the Com-ceedings. The Court affirmed

factors;10 approved andCPL’s WTU’s Allrespects.in allmission’s order other
coal, gas, purchased powernatural and court’sparties appealed the districthave
estimates, finding coststhat their were decision, ap-have theand we consolidated

theygenerally accurate because were peals.
existing not specifi-on contracts andbased

to the ofcally pricetied market natural CPL, WTU, Commission,the and Con-
gas;11 approved railcar-depre-and WTU’s rulingthe district court’sappealstellation

expense.ciation re-findingsthe Commission’sreversing
expense.garding capacity-auctiontheCommittee,OPC, Steering and Cities

rulingcourt’schallenges the districtWTUCommission, seeking judicial re-sued the
al-decisionoverturning the Commission’scase,of its In CPL’s theview decisions.12

lowing expenses.to recoverWTU UFEcourt thedistrict reversed Commission’s
OPC, Committee,cases, SteeringInapprove capacity-auctionto the bothdecision

QSE Lightpart andexpenses Application8. and TCM are of a utili- 10. See Central Powerof
fee, (Order Re-ty’s congestion management Company,a No. 24195 onnew cost Docket

2002);7,hearing, Util.singleto Tex. Pub.associated with “the transition con- Feb.
ERCOT”; Comm’n,ERCOT, Utilityoperations Application West Texastrol area in the of

21,Texas, (Order,Reliability Company, No. Dec.Counsel of is the Docket 24335Electric
2001).transmitting pow-interconnected network for

single gridover a across the state. Seeer
31.002(5) (West Supp.2004).§PURA adjusted CPL's11. The one ofCommission

contracts, tonatural-gas was indexedwhich
gas.necessary pricethe of naturalderegulation,a of it was market9. As result

and WTU terminate contracts withfor CPL to
dispatchjointly againstelec- separatelyother electric utilities to OPC filed suit12. and Cities

thereby efficiencytricity, improving operating regarding application.the CPL'sCommission
case,reducing duringby the of hoursnumber consolidated into oneTheir suits were

gas-fired operated. Steering OPCunits are andwhich inefficient GN2-0289. Committee
regard-againstThey argued that from the Commissionthe lost efficiencies also filed suit

dispatch arrange- ing causes weresingle application,WTU’s and theirthese area/multi-area
case,eligible into one GV2-00906.expenses to be also consolidatedments were considered

together.Both cases were triedconsolidatedin their fuel factor calculations.
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appeal ruling ap- requiresand Cities the court’s tors that “fuel factors be calculat-
proving usingthe decision to ed reasonable estimates of the elec-Commission’s allow

utility’s eligible expense duringtric fueldisputed expenses. Theythe also accuse
periodthe for the fuelwhich factor isarbitrarilyof actingthe Commission and

effect,” here,expected to be in the 2002excluding testimonycapriciously by con-
year,rate and fuel factorsbecause shouldprice gasthe of natural and afford-cerning

expensesinclude known and measurableing preferentialCPL and WTU treatment
deregulationthat would occur in 2002 aftercalculating gas Steeringin natural costs.

regardless expensesof whether those ex-and accuseCommittee Cities two Commis-
deregulation.isted before The Commis-inengaging partesioners of ex communi-

approve disputedsion’s decision to the ex-affiliate,cations with an Enron New Pow-
penses was on ofinterpretationbased itser, during pendency proceedingsthe of the

39.202(b)section and 16 Admin.Tex. Coderequesting receivingand of and evidence
(“PTB rule”).section 25.41concerningoutside the record “headroom.”

Steering allegesCommittee that thealso The correct construction of section
by relyingCommission erred on non-rec- question39.202 is a of law that we review

in inapprovingord facts UFE fees CPL’s Dep’t Transp.de novo. Texas v. Need­of
challengescase and the ofreasonableness ham, (Tex.2002).314, In82 S.W.3d 318

depreciation expense.CPL’s railcar statute,construing a we determine and
implement legislature’sthe intent. Liber­

DISCUSSION Contractors,ty Mut. Ins. Co. v. Garrison
(Tex.1998).Inc., 482,966 S.W.2d 484 WeexpensesFuel-related

give weightwill to the Commission’s in­
fallparties’ argumentsThe into two cat- if it isterpretation powersof its own rea­

expensesegories: disputedwhether the and consistent the statute.sonable with
eligible expenseswere fuel and whether Austin, Dallas,Cities Ft. Worth &of

they were reasonable. Tel., 92v. Southwestern BellHereford
Eligibility (Tex.2002).434, 441-42S.W.3d

inpointsOne of the main of contention interpretationThe Commission’s
proceedings andboth was whether CPL regulationsits entitled to defer­of own is

expensescould recover that wouldWTU byence the courts. Public Util. Comm’n
inonly deregulatedoccur a environment. Co., 201,v. States 809 S.W.2dUtils.Gulf

disputed expenses relatingThe are those (Tex.1991). is limited to207 “Our review
auction,capacity single/multi-areato the in­determining whether the administrative

OPC,dispatch, QSE, andTCM UFE. incon­terpretation plainlyis erroneous or
Committee,Steering argueand Cities that regulation.”the Id. Howev­sistent with

the fuel factor should be calculated as er, toif the Commission has failed follow
continued,though system regulationthe of clear, unambiguous languagethe of its own

to thenotwithstanding changesknown action asregulation, we must reverse its
marketplace. Id.;This has been referred to as Res.arbitrary capricious.and Power

regulation and“continuingthe model” Inc. v. Public Comm’nGroup, Util. of
arising fromexpenses Tex., 354,would exclude all (Tex.App.-Austin73 S.W.3d 357

denied).deregulation. 2002, pet.

39.202(b) “Theap-it section reads:The Commission contends that PURA
factorthe shall determine the fuelproved expenseseach of these because Commission

31,determining utilityfuel fac- for each electric as of Decembertraditional method of
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in arule, regulatedincurredutility”PTB would haveIn its the Com-adopting2001.”
(1)for reasons: sectionelaborated: environment twomission

39.202(b) utility,”uses term “electrictheit is criticalagreesThe commission that
“retailnot include a electricdoeswhichfactorpricethe initial to beat fuelthat

(2) ofphrasethe “asand it usesprovider,”accuratelyas as butpossible,be set
31, 2001,” dereg-daythe beforethedisagrees any assertions that Decemberwith

Theyother to believeanythingfuel factor reflect ulation was commence.should
inte- thissupportthan the historic fuel mix of the rulesthat the Commission’s

this is the fuel thegrated utility, as how mandate thatreading theybecause
under con-factor would have been set mix ofhistoric fuelfactor reflect thefuel

(with fortinuing regulation allowance itutility, as that is howintegratedthe
change utility’sthat fuel mix to as the reg-continuingunderhave been setwould

portfolio changes). ulation.
(2001).2680, It alsoReg.Tex. 269226 withargues, alongnowThe Commission

said: utilities, in ex-allowingthatthe former
finds, instatedThe commission that as UFE, sin-thepenses capacity-auction,for

(f)(3)(B), readingthe propersubsection QSE, anddispatch,gle area/multi-area
Utility Regulatory Act]of PURA [Public forin factor calculationTCM costs the fuel

39.202(b)§ that the final fuel factoris WTU, takingpermissiblyand it wasCPL
be in the mannershould set traditional ex-account “known and measurable”into

by the rule.as outlined current fuel in thenecessarily occurpenses that would
the thatrecognizescommissionWhile 2002, they oc-year, or notrate whether

the of fuel based oninclusion factor deregulation.13a result of Wecurred as
utilityintegratedhistorical fuel costs as the Commis-must now determine whether

incon-part price appearsof the to beat orarbitrary, capricious,action wassion’s
market undersistent with the structure regulation or statute.with theinconsistent

7, prohib-are[Senate where REPsBill] Co., at809States Utils. S.W.2dSee Gulffrom com-owning generation,ited the Dallas,Austin,207; Ft. &WorthCities ofpricemission that the to beat wasfinds 441-42.Hereford, 92 S.W.3d at
utili-intended to be calculated from each

Januaryty’s regulated rate in effect on argues that itThe Commission
1, 1999, by updateddiscounted 6.0% and itexactlyfactors asof these fuelset each

Utility-specifica factor.for final fuel continuingahave set them underwould
are in individ-issues to be addressed the scenario; is, consideringinthatregulation

cases,ual fuel factor within the confines the factorexpenses, it set fueldisputedthe
finding.of this in themanner as outlinedin the traditional

at 2701.Id. 2680,Reg.Tex.fuel rule. 26current See
are2692, Traditionally, fuel factors2701.that,argue by authoriz-challengersThe

ofestimatesusing“calculated reasonablethe fueling the Commission to determine
utility’s eligible expensefuelelectricutility thefor as of Decem-factor the “electric

the factorperiod in which fuelduring the31, 2001,” forlegislaturethe intendedber
effect,” 2002to in here theexpected beonlyto the sorts isapprovethe Commission
Tex. Admin. Codeintegrated year.rate 16expenses an “electricof fuel

fact, deregulation, thempost- and that some ofargue ofand CPL in their result13. In WTU
unbun-began to occur even before utilitiesweresubmission that the costs at issueletter

occurring as anor costs dled.neither REP costs
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25.237(c)(1)(A)§§ (utility revising utility). that,illogicalfuel fac- It would be to hold
tor must show pe-reasonable estimate for requiredwhen the statute the fuel factor

25.41(f)(3)(B)effect),inriod (setting year component of PTBthe be set “for” the
2002). attemptas In its to set these fuel utility,electric pro­and the retail electric

accurately possible,factors as as the Com- entity required chargevider was the to the
mission reasoned that it ignoreneed not PTB, legislature affirmativelythe intended
known and measurable events that would not to set a factorfuel “for” the affiliated
occur in year.14the 2002 rate It calculated retail electric provider.15 See McLane Co.
the fuel factors using reasonable estimates (Tex.­Strayhorn, 644,v. 148 S.W.3d 650
of actual expenses during periodthe in denied)2004, (weApp.-Austin pet. do not
which the fuel factors would be in effect. legislatureattribute to intent to work fool­

interpretationThis plainlyis not erroneous results).orish absurd decline toWe read
or inconsistent with the reg-Commission’s expressionan legislative speci­of intent to

PURA,ulations or and therefore we can- fy singlea detailed scheme of calculating
arbitrarynot hold it capricious.and See componentthe fuel factor of the PTB into

Co.,States Utils. 809 S.W.2d at 207.Gulf utility,”the term particularly“electric
Furthermore, the Commission’s decision where that scheme conflicts with that of

expensesto include the is not inconsistent agency charged determiningthe with the
with the statutory directive to set the fuel 39.202(a)-(b) (autho­§PTB. See PURA

utilityfactor for the “electric as of Decem- rizing Commission to PTBset and deter­
31,ber statutory regime2001.” The pro- factor).mine base rates and fuel Similar­

forvides the Commission to determine the ly, language, 31,the “as of December
factor,fuel regardingand is silent how fuel 2001” does not indicate to us a substantive

factors are set. persuaded byWe are not set;edict as to how a fuel factor should be
argumentthe that the use of the term merelyit dictates when. thatWe believe

utility”“electric a myopic snap-mandated legislaturethe did not intend to override
expensesshot limited to byborne the bun- change practiceor the of taking into ac­

dled electric utility dayon its last of exis- count cost estimates periodfor the in
tence. legislatureWhen the enacted the

which a fuel factor will inbe effect when
rule, unbundling,before electric utilities

setting bythat fuel factor specifying a date
and not providersretail electric were the

by which the Commission should set theinentities existence. When it directed the
fuel factors for 2002. The Commission’sCommission to set the fuel factor for the

not statutoryacts did contravene the lan­utility 39.202(b),electric in PURA section
guage of PURA.legislaturethe intended for the retail elec-

short,In these fuel factors were set inprovider chargingtric the PTB to use that
the traditionalbeginning byfuel factor in 2002. manner as outlined theSee PURA

39.202(a)§ (requiring pro-retail electric current fuel rule: the calcu-Commission
31,chargeviders to the PTB determined for usinglated them as of December rea-

14. authorityThe Commission has the to exceptin­ 15. REPs do not bear fuel costs as
obtaining power.corporate reflected in their costs inchangesknown and measurable to

However, the fuel factor still thedeterminesyeartest data at its discretion. See Central
required chargePTB that REPs are to certainComm'n,LightPower & v.Co. Public Util. 36

Hence, recognizingcustomers. that thewhile547, 2000,(Tex.App.-Austin pet.S.W.3d 563
directly anyREP does not incur costs includ­denied) (citing City El Paso v. Public Util.of factor,ed in the fuel we realize that the fuelComm’n, 179, (Tex.­1994)).883 S.W.2d 188

used tofactor determine the REP's PTB is in
some sense set the REP."for”
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to itssupportexpenses during the was insufficient evidenceestimates ofsonable
effect,they the ratewould be in UFE allowance.period

Thus, Committee’s,year Steering2002.16
findingsreview CommissionWearguments regardingand theOPC’s Cities’

evidence rule. Seeunder the substantialnot“continuing regulation” prop-model do
(West 1998) (“Any party§ 15.001PURAerly address whether the Commission

isproceedingto a before the commissionerred. We hold that the wasCommission
judicial under the sub­entitled to reviewthatauthorityits to thewithin determine

rule.”). Under the sub­stantial evidenceUFE, TCM,QSE, andcapacity-auction,
rule, may injectevidence we notstantialexpensessingle dispatcharea/multi-area

must to thatjudgmentour but deferowneligible expenses to used inwere fuel be
the of theweightof the onCommissionthe overrulesetting fuel factors. We

its disc­questionsevidence on committed tocaseissue in both andOPC’s-first WTU’s
Ann.Tex. Gov’t Coderetion.19ascase insofar it addresses theseCPL’s

(West 2000). pre­§ We must2001.174Steering andexpenses and Committee’s
Commission’s sup­the order issume thatCities’ second issues.

evidence; com­ported by substantial theReasonability and EvidenceSubstantial
has toparty the burden overcomeplaining

Steering appealCitiesCommittee and Pub­presumption. Citythis El Paso v.ofaffirmingthe district court’s judgments Comm’n, 179, 185lic Util. 883 S.W.2d
the Commission’s estimates of CPL’s and

(Tex.1994); v. Public Util.Hammack
purchased power17coal andWTU’s esti-

Comm’n, 713, (Tex.App.-­725131 S.W.3d
Steeringmates. Committee adds its ar-

denied). core,2004, “At thepet.Austin its
gument that the erred in al-Commission

rule is a reasonable­substantial evidenceincludelowing railcar-depreciationCPL to
test”; thea ifness test or rational basisSteering andexpenses; Committee Cities

reasonable, do concernorder is we notfindingsassert that the Commission’s con-
Cityits Elourselves with correctness. ofallcerning expensesthree were unreason-

Paso, (citingat 185 Railroad883 S.W.2dsupportedand not byable substantial evi-
Texas Pend Oreille Oil &Comm’n v.ofWTU,Commission, CPL,Thedence. and

(Tex.1991)).Co., 36, 41Gas 817 S.W.2dappealConstellation the district court’s
findingruling that the Commission’s 17A

Coal costs(accounting generatingfor a loss of of15%
ar­Steering andCommittee Citiescapacity assumingbut still 100% customer

that, origi­gue and WTU’snot because CPL’sderegulation)18 sup-load after was
on annal estimates were basedby ap- priceWTU coalported substantial evidence.

in unreason-spike pricesthat coal andrulingthe district court’s there aberrantpeals

in theagree Finding18. 17A identical each ofWe with the Commission that the was16.
“continuing regulation” proceedingscontest between the theat Commission.

"deregulatedand the market model” ismodel
largely illusory; questionthe real is whether authoritygives the19. Commission thePURA
allowing particular expenses, co-these which utilities, andregulate superviseto and to fix

deregulation, fits within the fuelincide with rates,regulate to that ratestheir and ensure
guidelines calculating arule’s for fuel factor. just Publicand are and reasonable.services

Inc.,GTE-Southwest,v. 901Util. Comm’npower those as-17. Purchased costs are costs
401, (Tex.­1995).407S.W.2dpurchase, bythe contract or onsociated with

market,open power.of See 16the additional
(94)25.5(1), (50), (2005).§Tex. Admin. Code
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pricesable estimates that coal oversight subsidiarywould re- of risk for a of CPL’s
2002,highmain in the level the Commis- and parent company,WTU’s testified to

bysion used unsupportedwas substantial projected prices based on affiliated and
Theyevidence. claimed that there was no estimates,independent companies’ and the

contradictingevidence their assertion that ALJ recommended that the Commission
pricethe historical of coal was much lower. Aprilretain price Althoughthe estimates.

Haynes gave testimonythe same inestimates,To support their coal CPL
case, case,WTU’s in that the ALJ sidedand presented testimonyWTU the of Mar-

arguments Julywith Cities’ that the up-Mills,guerite who stated that both fore-
dates were more accurate. The Commis-actual,casts were based on contractual
sion, in reviewing the recommenda-ALJ’sprices spotcoal and coal forecasts. She
tions, Aprildecided to retain the estimatesSteeringcontended that Committee’s and
for both Itunreasonably persuadedCities’ coal estimates were cases. was not that

explained, length, adjustinglow and at history usingthe either estimate more re-
and current coal pricestrends of as well as July pricescent would result in a more

disagreementher with the Cities’ witness accurate or reasonable pur-estimate of
regarding feasibilitythe using cheaperof powerchased yearfor the 2002 rate be-
coal. purchasedcause power prices always fluc-

appellantstuate and thebecause had failedbest,At Steering Committee and Cities
to ashow causal connection between theonlyhave shown that the evidence is con-
price gas pur-of natural and the cost offlicting. Because there is credible evi-

power. purchased powerchased The con-supportdence to the Commission’s find-
tracts in andWTU’s CPL’s cases wereings, Steering Committee and Cities have

existingbased on contracts which were notfailed to show that the Commission’s deci-
pricetied to the of gas.market naturalPaso,sion was Cityunreasonable. Elof

Thus, the Commission had a reasonableSteering883 S.W.2d at 185. overruleWe
determiningbasis for that a inchange theCommittee’s and Cities’ fourth issues.

of naturalprice gas necessarilywould notPurchased power costs
purchased poweralter costs estimates.Steering Committee and Cities ar­

Because Steering Committee and Citiesgue that purchasedCPL’s and WTU’s
findinghave not shown the to be unreason-estimates,power based on estimates of

unsupported byable or substantial evi-6, 2001,prices Aprilmarket on were too
dence, we overrule their third issues.because,high by mid-July, pricethe had

depreciationRailcar costsdropped approximately perto me­$33 $37
gawatt pricehour due to a decrease in the approximatelyincludedCPL

gas.of natural $1,572 expensesmillion in coal forfuel
depreciation of aluminum rail cars.updateThe Commission to thedeclined

that,Steering arguesCommittee withoutinpurchased power costs October when it
depreciation study,a rate the evidence isupdated gasthe natural cost under the

toinsufficient show that the rate thePTB rule because the Commission’s rules
includedCommission was reasonable.contemplate updatedid not an for pur-

joins in arguing depreci­OPC that railcarpowerchased costs. It also held that the
expenses accuratelyation are more cate­methodologies employed by andboth CPL

provided gorized expenseas a base rate and cannotlegitimateWTU estimates of
purchased2002 In in the fuel factor. Thepower costs. CPL’s be included Com­

case, Stephan Haynes, managing director mission noted that in some instances rail-
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generating capacity15% ofinga the loss ofdepreciation was treated as base-car
loadsmaintaining 100% customerin a fuel-factor whileexpenserate and others as

noted, however, bythat the substantial evidenceexpense. supportedIt also was not
thethat, making finding,not Com-expenserailcar had been in thatdepreciation and

ofand an shifted the burdenimproperlyincluded in CPL’s base rate was mission
Commission,actual, expense, utility.and heard ev- Theprooffuel-related from the

WTU, CPL,argument depreciation appealandidence and that Constellation
specifi-eligible expensea fuelproper, rulings.was these

Regulatorycally Energylisted in Federal They opponentsthat failedargue their
account 501. 16 Tex. Ad-Commission See presumptionthe that theto overcome
25.236(a) (including eligi-§ inmin. Code byruling supportedwasCommission’s

properlyfuel those recordedexpensesble substantial evidence because reasonable
501, regarding deprecia-in FERC account that the REPsminds could have concluded

transportation equipment).tion on fuel of na-to serve 100% theirwould continue
affirmWe therefore the district court’s the weretive load and because utilities

holding properlythat the in-Commission 15% theirrequired by law to auction of
in factor andcluded this rate the fuel The Commissiongenerating capacity.20

remainder first is-overrule the of OPC’s testimony of witnesses Markpoints to the
in bothsue cases. Myron Adams22 that theGilbert21 and

argues bythat the the native cus-Steering electricityCommittee also demand for
amount of and to be atexpenses was unreasonable tomer load was forecasted 100%

byunsupported evidence in the record. andcompetition arguesthe ofbeginning
disagree. presented testimonyCPL sup-We that there was substantial evidence

Hamlett, ofManager Regis-from Randall ruling. agree. Com-porting the We The
Accounting Support subsidiarytered for a rejectacceptfree to or themission was

parent company,of and CPL’s and witnesses,WTU’s if thetestimony the and evenof
thesupportingexhibits reasonableness of against de-preponderatedevidence had its

expense, disputedthe which was not be- cision, exists in thea reasonable basis
fore the conclude thatCommission. We record the Commission’s action. Seefor

to supportthere was substantial evidence Paso, at 185. Rea-City El 883 S.W.2dof
regardingthe therulingCommission’s minds come thesonable could have to

expenserailcar depreciationamount of the conclusion.Commission’s
Steeringand overrule Committee’s sev- itThe that wouldCommission stated

enth issue. ina reductionsupportedhave reasonable
Capacity expenseauction if had reflectedforecasted sales the record

existed or whatthat such reductiontrial thatThe court determined
Themightof reduction occur.and amountallowingthe Commission’s CPL WTU

held, correctly, that it wasin district courtexpenses replac-to account for incurred

Managerutility is of Economicsell at auc- 21. Mark Gilbert20."Each electric ... shall
tion, AEP,days par-at date Forecasting subsidiaryleast 60 before the set for afor of the

begin,choice to entitlements to atcustomer WTUcompanyent of and CPL.
utility’spercentleast 15 of the electric Texas

jurisdictional generation capacity.installed Myron employedis as Director of22. Adams
section, thepurposesFor the of this term byIntegrated Planning AEP.Resource

powerutility’ anyincludes affiliated'electric
generation company that is unbundled from

39.153(a).§utility....”the electric PURA
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proveWTU’s and CPL’s burden to the ERCOT sales.23 The Commission included
uniform,purposes system-widecosts for acalculating expenseof the fuel 1% UFE

inHowever, determining§factor. allowance fac-See PURA WTU’s fuel39.003.
tor, although had not requestedWTU thatdisagreewe with the district court that the
it do so. The district court reversed theCommission shifted this proof.burden of

findings regardingCommission’s WTU’sRather, when faced with andWTU’s
expenses forUFE lack of substantial evi-supportingCPL’s evidence a 100%custom-

dence because the Commission relied onauction,er load a capacityand 15% and no
evidence outside the record to set UFE atto contrary,evidence the the Commission

(1)appeals, arguing1%.24 thatWTU al-found positionthe utilities’ more tenable
though it not request expensesdid UFE inand ruled in their favor. See Central Pow-

case,initialits there is nonetheless sub-Comm’n,er Light& Co. v. Public Util. 36
evidence,stantial in formthe of ERCOT547, 2000,S.W.3d 561 (Tex.App.-Austin

protocols procedures, testimonyand anddenied) (Commissionpet. had discretion to
Hamlett,by WTU witness Randall Manag-determine factual issues uponbased evi-

er of Registered Accounting Support for ait).dence before
subsidiary parentof WTU’s and CPL’s

hold thatWe the Commission’s decision (2)UFE,company, regarding and WTU
supported bywas substantial evidence and individuallyneed not present evidence of

that it did not shift proofthe burden of UFE levels because the Commission cor-
and sustain the Commission’s first and sec- rectly applied precedentits own or ad hoc

cases,ond inissues both Constellation’s policy in reachingdeterminations its deci-
issue,first and second and andWTU’s sion.

CPL’s first issues.
review,Upon we find that there is not

(UFE)energyUnaccounted for supportingsubstantial evidence the Com-
energy,Unaccounted for the dif­ mission’s decision to allow a calcu-1% cost

ference between generationmetered and inlation for UFE this case. It is true that
metered customer (consumption)load on protocolsthe ERCOT and Hamlett’s testi-
the system, byERCOT is determined ER-­ mony expenseestablish that UFE is an

system-wideon aCOT and chargedbasis allocated system-wide proratedon a basis
However,to REPs onbased their share of total to all ERCOT users. we find no

costs,pointWTU23. and CPL out that ERCOT elude the same level of UFE in the PTB fuel
applied towhich electric utilities before com- factors of all affiliated REPs within ERCOT.

petition began, questionare relevant to the of 43C. It is reasonable for WTU to include
producing powerthe cost of in 2002. percentUFE costs in the amount of one of

eligible expense.its kWh sales in its fuel
24. The district court reversed the Commis- appearsBecause the district court to have

43A, 43B,findings Theysion’s and 43C. read affirmed the Commission’s determination that
as follows: eligible expense by allowingUFE costs are an

case,expensesUFE in CPL's we read its43A. Because UFE costs are actual costs
that, rejection finding holding43A as aof thatprotocols,under the new ERCOT will

REPs, of UFEinclusion costs in WTU’scase was notbe allocated to all it is reasonable to
uponreasonable because it was not basedinclude UFE costs in WTU's calculation of
pointeligible expenses. substantial evidence. We address thisfuel

in this section. To the extent that theappropriate43B. The level districtfor UFE costs
(kWh)across ERCOTis of court's reversal of 43A could be read as akilowatt-hour1%

sales, represents eligiblewhich a lower end the determination that UFE is not an ex-of
presented range pense, wein the various PTB cases. would reverse that determination

reasons,policy appropriate upon eligibilityFor it is to in- based the discussion above.
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not ex-regarding agencythe does have sufficientproceedingevidence in this where
allowance; rule orrigidof no to whereproper perienceamount UFE warrant

Thus, specialized generalis for ruleproblemestimate was offered. the tooUFE
treatment). percent-uniforminclusion of and some Because theCommission’s 1% not

policyaupon age legislativeother was was fact or estab-amount based decisions
proceeding,in in a con-priorand evidence other cases. must lished WTUWe

tends, there no need for record evidencequalifiestherefore this isdetermine whether
Commission rules imple-a of in this case ad hocapplicationas correct because

by amenting policy supportedhoc need not beprecedent policy making.or ad
containing regard-record direct evidencethat,The Commission has determined

TEXALTEL,accuracy. See 798ing theirreasons,policy“for it is toappropriate
at to(permittingS.W.2d 887 Commissioninclude level in PTBthe same of UFE the

inceiling 145% increase rates toset atall in ER-fuel factors of affiliated REPs
impact”prevent “severe customer withoutUFE a uniform cost.COT” because is

145% of current rates wouldevidence thatthat,argues adoptingin uniformWTU the
impact).cause The nature of thenot saidcase,in this the Commission1% UFE cost

claim;in this thequestiondecision beliesprecedent.merely followingwas its own
that it hadCommission nowhere indicatedTex.,Employees Sys.See Flores v. Ret. of

governinga rule in another case theset532,74 544-45 (Tex.App.-AustinS.W.3d
case, toin nor did it citedisposition WTU’sdenied)2002, pet. (agency should follow its

authority sup-forprevious proceedingaprecedent departureown or fromexplain
Rather,its decision. Commissionportingit). However, given that no UFE assess-

43C,findings althoughof fact 43B andrequestedment was raised or in thisever
policy assertingwhile thatthey mentioncase, and that the to noCommission cited

the and a reasonableappropriate1% isinprior rulings support of its 1% determi-
UFE, not anlevel for do refer to ad hocnation, not thepersuadedwe are that

particularfrom case.anyrule otherapplyCommission intended to reason-its
containinging rulingor from former cases Instead, they appear applyto

supportingevidence estimates. WeUFE dockets, thatarguingotherevidence from
are that in-unconvinced the Commission represents pre­a end of thelower“[1%]

included the 1% order to estab-follow PTBrange in the various cases”sented
precedent.lished fromciting any support WTU’swithout

theargues arguesnow that Commis­WTU next that the Commission’s case. WTU
may thepolicy including applyof UFE relevant evidence froma uniform 1% sion

proceeding, citingthiseveryestimate in REP’s case was other cases to WestERCOT
in a v. Pub. Util.by rulemakingad hoc Tex. Utils. Co. Coun­effectuated Officeof

1995,circumstances, sel, (Tex.App.-Austin261prior proceeding. In some 896 S.W.2d
writ) (“West Utils.”), which,in itTex.implements policythe Commission its no

argues, applied deprecia­ad thethrough rulemaking,choices hoc state­ Commission
prior proceed­in apre­or tion rates establishedinterpreting, implementing,ments

changeproposala to thosescribing policy. ing, rejectingTexasagency law or
Utils.,Id. 267. In Tex. theLong Tel. Cos. Public rates. at WestAss’n Distance v.of

(Tex.­Comm’n, 875, depre­final order set certain798 Commission’sUtil. S.W.2d 886
denied) others,(“TEXAL-­ by priora1990, and left setwrit ciation ratesApp.-Austin

utility un­”); Paso, involving the sameproceedingEl 883 atCityTEL S.W.2dof
(ad fromapplynot evidenceadjudication changed; it didpreferred188-89 hoc
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supportanother case to a finding in the basis of byhis estimates illustrating simi-
(“allcase before it. Id. at parties269 ... larities between the California and Texas

bywere bound priorthe Commission’s de­ markets and the of competition.effects
cision ... a showingabsent of changed The Commission allused this information

thatconditions would necessitate an ad­ to decide to include a UFE level of 1%.
(“Injustment”), id. at 270 the present projectedThis evidence on UFE was not

case, relythe Commission did not on find­ bylifted the Commission on its mo-own
ings of fact previous sup­from a case to case,tion from another and the fact that
port a order concerning depreciationnew Gillespie’s expert opinionthe was based on

merelyrates. The Commission declined to experiencesthe of other noutilities has
adjust depreciation inrates established a effect on validity, showingits absent a that

order.”).prior final West Tex. isUtils. Thus,comparisonsthe unhelpful.were
here,wholly inapplicable where WTU there supportingwas substantial evidence

urges maythat the Commission use facts the Commission’s ruling. We overrule
found in proceedingsearlier involving dif­ Steering Committee’s fifth issue.

partiesferent to support findings in later
proceedings.25 challengesProcedural

Because there is not substantial evi- OPC, Steering Committee, and Cities
supportingdence inthis inclusion this case accuse the violatingCommission of their

and because the Commission was not en- process rightsdue a impartialto fair and
gaged in rulemaking, merelyad hoc but hearing. In subparts,one issue with three
applied evidence from other dockets and Steering argueCommittee and eachCities
eases, we overrule WTU’s second issue. that YzaguirreCommission Chairman Max

and Commissioner Brett Perlman shouldSteering Committee also araises
have recused themselves from consider-appeal:UFE issue on it argues that the
ation of applica-both CPL’s and WTU’sdistrict court in affirmingerred the Com­
tions because both maintained ties withgrantmission’s of UFE costs to CPL be­
Enron, parent company of intervenor Newcause there was not substantial evidence
Power, during applicationin the and reviewsupporting that decision CPL’s case.

Committee,process. Second, SteeringThe record reveals that witness John Gil­
lespie testified before SOAH in Cities and OPC contend that the Commis-CPL’s
case, recommending positivea sion opportunity pres-UFE level denied them an to

estimatingbe set for and concerningCPL that it fall ent evidence andCPL’s WTU’s
4%, explainingbetween 2.2% and and natural-gas-price updatesthe and that the

agency may fallacy25. We note that an take agencyofficial of the conclusions which the
generally recognizednotice of facts within its proposes tentatively acceptto without

specialized knowledge, theyarea of even if proof. satisfy requirement,To this it is
judicially cognizable.are not Tex. Gov't necessary that a thestatement of matters

2001.090(a) (West 2000).§Code Ann. In incorporatednoticed be into the record.
case, though,this there is no indication that upon agencyThe source material which the

Also,the Commission took official notice. should, request,relies on be made available
agency’s power to take official[a]n notice partiesto the for their examination.

specialized knowledgeof a matter within its Co.,Railroad Comm’n Tex.v. Lone Star Gasofalways subject provisois to the that the 911, (Tex.App.-Austin611 S.W.2d 913-14
parties given adequatemust be advance no- 1981, n.r.e.) (applying predecessorwrit ref'd

agency proposestice of the facts which the 2001.090).governmentto code section Nonotice, given adequate opportunityto and providedsuch notice was here.inaccuracyto show the of the facts or the
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n.r.e.) (commissioners “anyavoiddifferently shouldthem thanCommission treated
similarly ratepayers. tendingother situated undermine faith andtoconduct

Third, Steering Committee and Cities con- in inthe man or the officeconfidence
they processdeniedtend that were due acts”).27which he

when the Commission discussed “head-
argument, andIn of their Citiessupportwithroom” issues witnesses not associated

following:cite to theSteering Committeeproceeding.with either CPL’s or WTU’s
(1) Yzaguirre fullyof disclosethe failure to

ofappellantsThe bore the burden (2)Enron;28withhis interestemployment
toproof proceduralat trial establish the be-telephoneand conversationsmeetings

Hammack,they allege.irregularities 131 and Yza-employeestween New Power
theyS.W.3d at 729. Here bear the burden

occurring duringPerlman theguirre and
demonstratingof that the trial court’s fail­

cases, topendency of the which related
allegedto the irregularitiesure find was

issues, deregulation, and marketERCOTagainst great weight preponder­the and
(3)issues; toinvitationscompetitionandance of evidence. Id.the

given to the commis-various social events
Power; (4) offrom recordssioners NewRecusal

financial status that wereNew Power’sSteeringCities and Committee accuse
(5)commissioners; and com-given to theYzaguirre havingand Perlman of a conflict

to Power re-Yzaguirre gavements Newof interest based on their ties to Enron
advertising Fur-garding campaign.itstheyand that should have thems­recused

ther, Steering pointandCities CommitteeSteeringelves.26 Committee and Cities
intoto New Power’s offer enroll Perlmanargue Yzaguirre’sthat and Perlman’s con­

Theenergy management program.a newtinued to Yzaguirre’sties Enron and fail­
partici-theprogram was for first 500freeto fully employmenture disclose his histo­

pants and included free software. Perl-ry with Enron an impermissiblecreated
given signingthe ofoptionman was alsoconflict of interest. See Lewis v. Guaran­

directly havingAss’n, up programfor withoutthety Fed. &Sav. Loan 483 S.W.2d
837, 1972, through a center.(Tex.App.-Austin go843 writ to callref'd

fairly impartiallyargue previ- to in26. Cities that the trust act andCommissioners’ solemn
Enron,relationships Guarantyous fulfillingbusiness with contin- v.invested duties.” Lewis

Ass’n, 837,uous statements and focus on headroom or 483 843Fed. Sav. & Loan S.W.2d
requestprofit, receiptREP and of evidence 1972, n.r.e.).(Tex.App.-Austin writ ref'd

headroom,concerningoutside the record
contrary to"several outlandish decisions the Steering28.According and Commit-to Cities

ratepayers financiallyinterest of and benefi- tee, publiclyYzaguirre to disclose hisfailed
Power,” Yzaguirre's resigna-cial to New and history pursuant toemployment with Enron

pressuretion the under duefrom Commission government Tex.code section 572.058. See
relationshippreviousto his with Enron un- 1994) (re-(West§ 572.058Gov’t Code Ann.

that Commissiondermined confidence the quiring publiclyto "aCommissioners disclosefair,performed aits duties in unbiased man- measure,personal privateor in ainterest
ner. pendingproposal, or before” thedecision

Commission). Although Yzaguirre revealedLewis,example, we that was27. For in held it
employment by de Mexi-previoushis Enronprocess Savingsa duedenial of for the and

co, he have alsothey contend that shouldparteconductingLoan an exCommissioner
employment history withhis Enrondisclosedevidentiaryinvestigation to mattersconsider

record, applicationCotp. during thelikening North Americaoutside the administrative his
process.duty judge "chargedthat of a with theto
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directors,disqualifiesPURA em­ bias when bias ...“[t]he from ancome[s]
controllers,ployees, owners, investors, extrajudicialor source and in anresult[s]

partiesinterested utility companiesof opinion on the merits of the case other
from holding a commission theyunless than what judgethe learned from partici-
notify the attorney general Rosas,and divest inpating the case.” 76 S.W.3d at
themselves of the interest. PURA 774.

(West§ Supp.2004-05).12.152 Commis­ That the Commissioners had con­
sioners must be recused if impartiali­their theytact with the regulateutilities is rele­
ty “reasonablyis questioned.” See 16 Tex. upon byvant a showing appellants that the

22.3(d) (2005).29§Admin. Code The Com­ contacts were of theysuch a nature that
mission’s recusal rule is similar to Texas reasonablywould call the Commissioners’

18b,ofRule Civil Procedure which states impartiality into question, onlybut when
that judge“a shall recuse himself in any the bias is demonstrated to be of such a

(a)proceeding in which: his impartiality nature denyand extent as to processdue
might reasonably be questioned.” Under Rosas, (cit­of law. See 76 atS.W.3d 774

18b,rule appropriate“[r]eeusal is if the 305)ing Kemp, 846 at (applyingS.W.2d
providedmovant has enough facts to es­ identical language from Tex.R. Civ. P.

tablish that a person, knowingreasonable 18(b)); Koch, Jr.,see also Charles H. Ad­
involved,all the circumstances would har­ (2d§ministrative Law and Practice 6.10

bor doubts as impartialityto the of the ed.1987) (past business association would
court, onlytrial but when the bias is of support allegationnot of conflict of inter­

such a nature and denyextent as to the est allegationand mere will not overcome
processmovant due of law.” Rosas v. presumption honestyof inintegrityand

State, 771,76 S.W.3d 774 (Tex.App.-Hous­ adjudicators).administrative Although
2002,ton pet.) (citing[1st Dist.] no Kemp the actions of commissioners Perlman and

State, (Tex.Crim.­289,v. 846 S.W.2d 306 Yzaguirre might cast impar­doubt on their
App.1992)). . tiality, appellants must also demonstrate

that the alleged pro­bias denied them dueprocessDue at a minimum re­
cess, theywhich Steeringhave not done.quires opportunitynotice and an to be

produceCommittee and Cities fail to theheard at a meaningful time and in a mean­
extrajudicial they playedfacts claim a roleingful manner. Mathews v. Eldridge, 424
in the TheyCommission’s final decision.319, 333, 893,U.S. 96 S.Ct. 47 L.Ed.2d 18
also fail allege Yzaguirreto that or Perl-­(1976). In proceedings,administrative due

any personalman had or private interestprocess requires partiesthat be accorded a
in either CPL’s or applications.WTU’s Infull and fair hearing disputedon fact is­
addition, they do explainnot how alleg­theChristyCity Corpussues. 51 S.W.3d atof
edly inappropriate prejudicedcontacts the262; see also Tex. Gov’t Ann.Code
Commission in favor of CPL or WTU.(West 2000);§§ 2001.051-.121 16 Tex. Ad­

(2005).§§min. Code pre­22.202-.228 We Accordingly, Steeringwe hold that Com-
sume that decision makers are fair and allegationsmittee’s and Cities’ that the

Hammack,unbiased. 131 S.W.3d at 731. Commissioners met with and maintained
A decisionmaker impermissibleexhibits social peoplecontacts with affiliated with

29. A commissioner shall recuse himself if the an participatedinterest in or has in the mat-
impartiality"commissioner in fact lacks or question.ter in 16 Tex. Admin. Code

impartialitythe commissioner’s has been rea- 22.3(d).§
sonably questioned,” or if he or a relative has
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insufficient, more, Steeringto that Committeewithout also commentedEnron are
aprovehad to rela-Yzaguirre and the faileddemonstrate that Perlman and Cities

Thus, price gasnaturalimpartial. tionshipwe between the ofimpermissiblywere
power.32price purchasedand the ofSteeringoverrule Committee’s Cities’ and

first issues. Committee,OPC, and CitiesSteering
updatenatural-gas-priceThe gasnaturalhearinga on therequested

in and filedupdate proceedingsbothpnceOPC, Committee,Steering and
andclaiming that both CPL’saffidavitsbythat the Commission erredargueCities

esti-expensepurchased-powerWTU’satallowing presentnot them to evidence
they did notinflated becausemates weretrue-­natural-gas-priceCPL’s and WTU’s

in thesubstantial decreasereflect the1, 2001,up proceeding on October when
ingas that midof natural occurredpricesituated,other, similarly ratepayers were

they an oppor-and had not hadJuly, thatproc­allowed to introduce evidence at other
gastunity fully litigate priceto the naturalthe ofeedings.30 priceBecause natural

theinformation relevant toissues becauseasgas purchased powercould affect costs
prior tonot been availableupdate hadwell, Steering andin October Committee

begin-at theIt was “understoodOctober.argumentstheir thatCities reasserted
case,” contend-ning of fuel factor OPCthepurchased power esti­CPL’s and WTU’s

ed, update filings andthat the Octoberhigh theymates too failed towere because
separate from theproceedings would bein the ofpricereflect the decline natural

July application filingsfuel factorandJunearguedgas. priceCPL and WTU that the
The Commissionand determinations.power was in apurchasedof not relevant

affidavits,filed motions to strike thestaffproceeding updating gas prices.natural
Committee,OPC,arguing Steeringthatto theagreement parties,Pursuant an of

attempting relitigatetoand Cities werein each theproceedingthe ALJ referred
issue and that therepurchased-powerthepricegas updatenatural to the Commis-

theno correlation betweenwas directAlthoughforsion consideration.31 neither
gas purchased power.of natural andpricesrecommendations,ALJ made formal each

7, hearing on theAt the 2001opined gas pricethat the natural NovemberOctober
gas the Commissionupdate price updates,was intended to reconcile CPL’s natural

Cities,allowances, Committee, andSteeringtonatural-gasand WTU’s not excluded
link theadjust They attempting topurchased powerfor costs. OPC affidavits

proceeding an"true-up”A PTB rule does not accommodateCT]he30. reconciles estimat-
update powered costs with actual costs. See State v. Public The PTBOctober to costs....

Tex., 314,Util. Comm’n 131 S.W.3d 326 gassingles anout natural costs forruleof
2004, denied).(Tex.App.-Austin pet. This nat- providesspecificallyupdate,October but

ural-gas-price true-up was to reconcile CPL’s inputs into the calculation ofthat all other
previous with re-and WTU's estimates more the recordthe fuel factors will be based on

average price gascent data: the of natural developed proceeding.... The ALJin this
15,ten-day Septemberperiod endingover a ais unsatisfied that Cities have established

2001. See Tex. Admin. Code gasnaturalconnection betweenconsistent
25.41(f)(3)(D)(I)(2005).§ purchased power.prices and

pre-case noted that CPLThe ALJ in CPL’snatural-gas price proceedings were31. Both
power"convincing evidence that whilesentedhearing un-consolidated in a contested-case

prices, agas there is notprices can move withproceedings desig-with andconnected other
relationship between them.”consistentnated 24460.docket number

in case said:32.The ALJ WTU's
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prices gas Crank,of purchased power. 91,natural and 666(quoting State v. S.W.2d 94
Nevertheless, orders, (Tex.1984)).in its final the Com- sayto thatThis is not admin­
mission concluded that it toproperwas hearings up ju­istrative must measure to
adjust utility’s purchased-poweran electric standards, theydicial but even cannot be

true-upcosts at a proceeding to the extent arbitrary or inherently Cityunfair. of
those directlycosts could be toindexed the Christi,Corpus 51 at (citing262S.W.3d
price gas adjustedof natural and CPL’s CountyBexar Civil Serv.Sheriff's

accordingly.33fuel factor Davis, 659,v.Comm’n 802 S.W.2d 664
(Tex.1990)). irregularitiesProcedural doarguesOPC here that the Commission
not a showingwarrant reversal absent ofabused in excludingits discretion the evi-

Christi,Cityharm. 51Corpusdence on S.W.3drelationshipthe between the of
(Commission’s262,prices gasof at 264 “failurepurchased powernatural and to follow

scope of ininquiry procedural requirementsbecause the the the of statutes or
true-up proceeding required Commis-the rules is not errorreversible without a

harm”).sion to examine all thatmarket factors showing of In order to show
impact price gas,could the of natural not on groundsharm and obtain a reversal the

just price gas.the market of Itnatural wronglythat the Commission excluded evi­
arguesalso thethat exclusion of its evi- requires a that theshowingdence evidence

dence proofshifted the burden of from the issue,controllingis on a material not
OPC,partiesutilities to the in opposition. merely cumulative. Railroad Comm’nSee

Steering allCommittee and Cities claim Co.,Valleyv.Tex. Rio Grande Gas 683of
that impermissiblythe Commission treat- 783, 1984,(Tex.App.-AustinS.W.2d 789 no

differentlyed them than ratepayers.other writ) (citing MetropolitanLewis v. Sav. &
36.003(b) (West 1998)§See PURA (pro- (Tex.1977)).Ass’n, 11, 14Loan 550 S.W.2d

hibiting “unreasonably preferential, preju-
reviewingAfter the record and OPC’srates).dicial, discriminatory”or

arguments, we that theconclude OPC haspowerPurchased
to byfailed show that it harmed thewas

that, inarguesOPC its evi-excluding hearingdenial of a or exclusion of evi-
denying hearing,dence and a the Commis- It undisputeddence. is that the Commis-

sion abused its discretion and rate-denied relationshipsion considered the between
payers process.due price gasthe market of natural and its

effect, if any, on purchased power costsIn proceedings,administrative
withagreed positionand that theOPC’sprocess requiresdue that be ac­parties

price gas priceof natural could affect thedisputedcorded a full and fair hearing on
Commission,Christi, purchased power.of TheCity Corpusfact 51issues. of

however,262; Hammack, agreedid not that the marketS.W.3d at 131 atS.W.3d
731; price gasof natural a direct effect onTex. Ann. hadsee also Gov’t Code

2001.051-.121; prices§§ CPL’s and WTU’s for natu-16 Tex. Admin. Code contract
found,§§ minimum, gas. exception,At a ral Itrequires22.202- 228. it with one that

that play” price gasthe “rudiments of fair be ob­ the market for would notnatural
Hammack,served. 131 at 731 affect naturaldirectlyS.W.3d CPL’s and WTU’s

findingsfindings33. In of fact in CPL’s of 24D51A and 51B In fact 24C and in WTU's
order, order,approved pur- adjust-the a the that noCommission Commission noted

adjustmentchased-power CPL hadbecause ment was warranted because none of WTU's
spe- pricepurchased-powerone contract that was contracts were indexed to the of natural

cifically price gas. gas.indexed to the of natural
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prices prices Disparatewere set treatmentgas because those
by specificallynot indexed tocontract and Committee, Cities, and OPCSteering

Thus,gas. thepricethe market of natural differentlythey treatedassert that were
gasfor notprices paidothers natural were insimilarly ratepayerssituatedthan other

controlling purchased-­on the of CPL’s andissue made thethat the Commission
marketadjustments on thepower basedgas prices.contractualWTU’s actual

proceed­in three othergasnaturalprice of
argues up-that its OctoberWhile OPC TXU’s, TNMP’s, and Seeings, Reliant’s.

testimony properto thedate was relevant 36.003(b)§ unreason­(prohibitingPURA
gasnatural in that itupdated price of ably prejudicial, or discrimi­preferential,

that CPL and WTU had failedwould show consumers).ofrates across classesnatory
inpurchased-powerto their costslower to showtheythat have failedWe conclude

in naturallight changes priceof the the of differently thanthey treatedthat were
Steeringnote that Committee andgas, we First, be­similarly ratepayers.situated

that andpresentedCities evidence CPL’s case and TNMP’s caseReliant’scause
gas projectionsnatural cost wereWTU’s settled, comparisoncould be notherewere
they to account forhightoo because failed inthe actions thosebetween Commission’s

gas. here;price ratepayersin ofdecreases the natural and its actions thecases
“similarlyin not situat­what, if those cases werespecify any-OPC has tofailed

ed,” applying precedent.ofpurposesforthing, testimony havethe offered would
Bell Tel. Co. v. PublicSee Southwesternmateriallythat was different fromadded

(Tex.­631,Comm’n, 31 641Util. S.W.3dthe Because OPC hasadmitted evidence.
2000) (no tovalueApp.-Austin precedentialthe materialnot shown that evidence was

(Tex.cases), affd, 434settled 92 S.W.3dcumulative,and we hold that it was notnot
2002). Second, the method­Commission’sreasonably calculated to cause the rendi-

The Commissionology was consistent.tion an order. Rio Grandeimproperof
adjustment but notin CPL’s casemade anCo.,Valley Gas 683 S.W.2d at 789. Ab-

of natu­in because one CPL’scaseWTU’sharm,showing any proceduralsent ofthis
indexed”“specificallyral wasgas contractsirregularities notdo warrant reversal.

The Commis­price gas.to of naturaltheChristi,City Corpus 51 at 264.S.W.3dof adjustment inansimilarly permittedsion
arguesalso that the exclusion of pricingOPC had contractcase because itTXU’s

price of naturalspecificallyevidence shifted the burden from the utili- to theindexed
gas.inparties opposition.ties to the Wliile

proofthat ofthere is no doubt the burden Headroom
utilities,lies the see PURA sectionwith CitiesSteering Committee and

(West Supp.2004), the of39.003 exclusion by re­that the Commission erredcontend
changedid not the burden ofevidence receiving evidence outsidequesting and

CPLobjecting parties.the Bothproof to withoutheadroom issuesthe record on
required pres-to and didand wereWTU opportunity for cross examination.

pur-substantiating theirent evidence betweenmarginrefers to the“Headroom”
Thatchased-power expenses. OPC was pro­REPs’ ofthe PTB the new costsand

presenting evi-prohibited from certain EnergyReliant v.electricity. Seeviding
Tex., 833,contrarythe does not constitutedence to 62Pub. S.W.3dUtil. Comm’n of

2001, pet.).no(Tex.App.-Austinthat OPC was notshifting.burden We hold 837 n. 5
effect onmargin powerfulhas aby profitThisthe exclusion of its evidence.harmed



578

competition; if PTB great marketplacethe includes a answer from the as a whole
headroom,deal of new andmarket entrants we’ve received the wefeedback

will find it undercut need.easier to affiliated
providers’ pricesretail electric and still Yzaguirre that whatclarified the Commis-

a profitmake than if the PTB is closer to askingsion would be was not additional
providing electricity.the cost of surveycost data but a of the REPs to see

fact,were,if they in planning to competeSteering and argueCommittee Cities
against the affiliated REPs. Commissionthat an inordinate concern regarding head-

agreed,Perlman “all I’m alooking for isroom shows that the Commissioners were
one-page saysthat Taffidavit like thein Theybiased favor of the utilities. point
rules. I’m togoing compete for smalltestimonyto the Lloyd,of Brian a Com-

”residential —for residential customers.’member,mission staff and Charles Griffey,
previousa witness for Reliant in its dock- Steering ar­Committee and Cities

et, inparticipated 18,who an October gue that the improperlyCommission con­
2001, open CPL’s,meeting set to discuss insidered evidence not the record from
WTU’s, and utilities’ applicationsother to the Lloyd’sREPs and solicited and Grif-­
implement their factors. Lloydfuel and fey’s input spreadsheet pro­on the without
Griffey appeared before the Commission viding an opportunity to cross examine
and discussed of spread-the creation a either witness.
sheet that tocould be used examine and SteeringWe believe that Committee and
compare PTBthe different rates estab- LloydCities the rolemischaracterize the

Commission,bylished the as was indone follow-up played.memo Commission staff
follow-upReliant’s case. In a memo to the simplyLloyd spread­member created a

Commission, Lloyd stated that he had cre- sheet, possibly partin onbased a model
spreadsheets,ated two which pro-were provided by Griffey, which theallowed

grammed changeto a inshow how one toCommissioners the chance view the dif­
particular input, example, pricefor the of PTBferent and to track effectsrates

gas,natural a correspondingwould reflect changes any input mightin ongiven have
on PTBeffect the rate. the PTB therate. Because memo con­

They pointalso to Perlman’s comments Lloydonly spreadsheet,cerned the and
3,the open meetingat December in2001 awas staffnonparticipating prop­member

said,he been deeply disap-which “I’ve erly evidence,working to evaluate the
pointed havingthat we’re not here a sub- Commission did not solicit or receive facts

hearingstantive on whether there is suffi- not partmade of the record or violate the
cient headroom in forthe market new prohibition against parteex communica­

to compete marketplace.”entrants in the tions. Gov’t Code Ann.See Tex.
suggestedCommissioner Klein that the 2001.061(c) (West 1998) (ex§ parte com­

fromCommission solicit feedback nonaffili- employeesmunications with Commission
they plannedated REPs to see whether to inparticipated hearingwho have not in

compete: maypermitted agencycase at issue are so
If it inday specializedturns out that at the end of use its skill or knowledgethe

evidence); Hammack,... of some evaluatingthe 30 or so odd REPs or 131
Texas,is in Although Lloydwhatever the number if S.W.3d at 732. did ulti­

proportion say “yes, mately testimony participatesome them file and in aof we
Houston,compete hearing,will in Dallas that thisand we believe does not ren­

Christi,” ICorpus suspect,think we der his asthen have an memo work his testimo-
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Thus, Steeringthan where Com-until at balance otherny was not filed November.
preferredhave isthe communicated mittee and Cities wouldthe time Commission

member, higherA PTB whichas he had not no indication of bias.him its staffwith
utilityincreasehearing.in a included headroom wouldparticipated

ultimatelyin the short term butprofitsaddition, andSteeringIn Committee
utilities,competition with theencourageany harmCities have not demonstrated

do.authorized towhich the Commission isoffrom admission the information.the Cf.
Indeed, that,suggested becausewe haveCo., 765Libertyv. Mut. Fire Ins.Gee

PTB, theauthority set the initialof its to(Tex.1989).394, 396 Cities wasS.W.2d
adequateensure initial“Commission couldLloydto about the sub­able cross-examine
Energy,if it so chose. Reliantheadroom”prior to issu­spreadsheetof the thestance

62 at 838.S.W.3dspreadsheet,of his and andance memo
memo,spreadsheet,that theGriffey’s We holdcomments to the Commission did

testimony, to Commis-responsesand theeither or Simi­not mention CPL WTU.
plans tolarly, by inquiry regardingsion’s REPs’survey requestedthe the Com­

impermissiblenot constituteregard­ competeask information didmission did not for
theextra-record evidence and hold thatsimplyPTB fuel but askeding factors

toauthoritywas within itstheyREPs to state or not Commissionwhether
regarding ef-in Fur­ consider concerns the PTB’scompeteto the market.planned

ther, competition.ontheythat fectsthe commissioners stated
any responsedid not consider from the no harmful exclusionBecause there was

bearingREPs as on the contested issues ratepayersof and because theevidence
componentsregarding the of fuel factors. similarlydifferentlynot treated fromwere

persons, appel-and theSecond, situated becauseSteering Committee and Cities
to overcome the presumptionlants failednot toattemptdo show how the Commis-

resultingharmimpartialityof or showinjudgmentsion’s either CPL’s or WTU’s
error,any overruleproceduralfrom weby any parteease was affected commu-ex

in CPL’ssecond issue WTU’s andOPC’sTheynications. id. atSee 731-32. must
Steeringand andthe case Cities’ Committee’spresumptionovercome that Com-the

fair, Steeringand fifth issues and Commit-honest, firstmissioners were and unbiased.
tee’s sixth issue.at They simplyId. 731. make the tenuous

theassertion that Commission was con-
CONCLUSIONcerned about headroom and was therefore

properlyit Commissionappearbiased. While does that the We hold that the
inchallenged expensesthat there the deter-Commission was concerned be included

WTU;headroom,enough necessarily mining fuel factors for CPL andit does not the
a the estimates of thefollow that such concern demonstrates that Commission’s

bias, costs,challengedan in the with theor that increase headroom amounts of
ruling allowingin inter- its WTU’slong-term exceptionthe utilities’ ofwould be

allocation, bycharged supportedis were sub-ests. The Commission with UFE
OPC,evidence; Steeringpolicy con- and thatbalancing competingPURA’s stantial

siderations, Committee, anyfailedincluding electric consumers’ and Cities to show
lowering proceduralharmful error. We overrule allin costs and new marketinterest

OPC’s, Committee’s,establishing of and Cit-competi- Steeringentrants’ interest in
Energy, ies’ and second issue.tion. See Reliant 62 S.W.3d at issues WTU’s

issue, the andThat struck that first Commission’s838. the Commission WTU’s
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issues,Constellation’s first and second and
CPL’s first issue are sustained.

We reverse ofpart judgmentsthat the
the concludingof district court that finding

in17A each supportedcase was not by
substantial evidence and that the Commis-

improperlysion shifted the burden of
proof. We judgmentrender reinstating
finding 17A in each case. affirmWe the
district court’s in alljudgments other re-

pursuantspects. Accordingly, to the dis-
judgment,trict court’s WTU’s case is re-

manded to the Commission for further
proceedings 43A, 43B,relating findingsto

concerningand 43C the inclusion of UFE
costs.
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