
No. 01-23-00008-CV 
 
 

IN THE COURT OF APPEALS 
FOR THE FIRST DISTRICT OF TEXAS 

 
 

GEORGE M. BISHOP, 

Appellant, 

v. 

ROBERT G. PATE AND JUDY K. PATE, 

Appellees. 

 

On Appeal from the 434th Judicial District Court 

Fort Bend County, Texas 

Tr. Ct. No. 17-DCV-243655 
 
 

APPELLEES’ BRIEF 

 

 
Alicia M. Matsushima 

Texas Bar No. 24002546 
Moises Liberato Jr. 
Texas Bar No. 24132067 

1923 Washington Avenue Ste. 2275 
Houston, Texas 77007 
(713) 955-4559 Tel. 

alicia@invictalawfirm.com 
moises@invictalawfirm.com 

 
ATTORNEYS FOR APPELLEES, 

ROBERT G. PATE AND JUDY L. PATE 

ACCEPTED
01-23-00008-cv

FIRST COURT OF APPEALS
HOUSTON, TEXAS
7/26/2023 1:27 PM

DEBORAH M. YOUNG
CLERK OF THE COURT

            FILED IN
1st COURT OF APPEALS
      HOUSTON, TEXAS
7/26/2023 1:27:07 PM
    DEBORAH M. YOUNG
  Clerk of The Court



2 
 

TABLE OF CONTENTS 

Page 

INDEX OF AUTHORITIES……………………………………………………….7 

STATEMENT OF THE CASE……………………………………………………12 

 Nature of the Case………………………………………………………….12 

 Course of the Proceedings………………………………………………….12 

 Trial Court’s Disposition…………………………………………………...12 

STATEMENT REGARDING ORAL ARGUMENT………………….………….13 

ISSUES PRESENTED………………………………....…………………………14 

STATEMENT OF THE FACTS……………………………………………….….15 

A. The Property at Issue……………………………………………………….15 

B. The Chain of Title for the Property from 2005 to 2017.…………………...15 

 1. The Coastal Deed of Trust lien against the Property……………..…15 

2. On August 9, 2006, Grand Parkway defaulted on the Mulligan 
Note. Bishop appointed K.M. Bishop as the substitute trustee  
to foreclose proceedings on the Property......................……………...16 
 

3. On August 9, 2010, four years after the Default Date, the 
Coastal Deed of Trust lien became unenforceable due to 
limitations……………………………………………………………18 
 

4. Bishop failed to foreclose on the Property before the 
limitations period expired………………..………………………….18 
 

5. Instead of foreclosing on the Property, Bishop conveyed the 
Property to JAB Development on November 12, 2007.…………….19 
 

6. The IRS asserted a tax lien against JAB Development and 
sold the Property to the Pates at a public tax auction………………..19 
 

7. Bishop records an alleged “Substitute Trustee’s Deed” in 2017, 
ten years after the alleged foreclosure sale of the Property………….21 

 



3 
 

C. The Title Lawsuit, the Parties, and the Claims……………………………..22 

 1. T.H. Trust sued the Pates for title to the Property…………………...22 

2. The Pates asserted counter/crossclaims against T.H. Trust 
and Bishop…………………………………………………………...22 
 

3. Bishop asserted a personal claim of title to the Property……………23 

4. Bishop has multiple roles in this suit: (i) grantor of the 
Property to JAB Development under the Bishop Deed; 
(ii) attorney for T.H. Trust; and (iii) party to this suit……………….23 
 

D. The Pates filed their First Motion for Summary Judgment………………...24 

1. The Pates moved for summary judgment on T.H. Trust’s 
trespass to try title claim…………………………………………….24 
 

2. The Pates moved for summary judgment on T.H. Trust’s 
declaratory judgment claim………………………………………….25 
 

3. The Pates moved for summary judgment on their quiet title 
counter/crossclaim against T.H. Trust and Bishop…………………..25 

4. The Pates moved for summary judgment on their declaratory 
judgment counter/crossclaim against T.H. Trust and Bishop………..26 

E. Bishop filed his Response to the Pates’ First Motion for 
Summary Judgment………………………………………………………...26 
 

F. Bishop Objected to Associate Judge Brame’s Consideration of the 
Pates’ First MSJ…..………………………………………………………...27 
 

G. The Trial Court Signed its February 4, 2022 Interlocutory Order…………28 

H. Bishop Appealed Judge Brame’s Ruling to the Elected Judge……………..29 

I. The Trial Court Signed its Final Judgment dated December 21, 2022…….29 

1. The Pates moved for clarification of the Interlocutory Order……….29 

2. The Pates filed their Second Motion for Summary Judgment 
to address Bishop’s counterclaim for title to the Property…………..30 
 
 



4 
 

3. The Trial Court’s Final Judgment entered on 
December 21, 2022………………………………………………….30 
 

4. Only Bishop appealed……………………………………………….32 

SUMMARY OF THE ARGUMENT……………………………………………...33 

ARGUMENT……………………………………………………………………...36 

A. Standard of Review for Traditional Summary Judgment…………………..36 

B. The Trial Court complied with Tex. Gov’t Code § 54A.111 in 
connection with Bishop’s appeal of Associate Judge Argie Brame’s 
summary judgment rulings…………………………………………………37 
 

C. It was proper for Associate Judge Argie Brame, instead of the elected 
Trial Court Judge Christian Becerra, to consider the Pates’ Motions for 
Summary Judgment………………………………………………………...38 
 
1. Bishop’s Objection to Judge Brame’s consideration of the Pates’ 

First MSJ failed to comply with Section 54A.106 of the Texas 
Government Code………………………………………………...…39 
 

2. Bishop and David Hamilton withdrew their Motions to Recuse 
Judge Brame at the April 19, 2021…………………………………..40 
 

D. The Trial Court’s Final Judgment granting summary judgment on 
T.H. Trust and Bishop’s trespass to try title claims and awarding title 
to the Property to the Pates should be affirmed…………………………….40 
 
1. T.H. Trust and Bishop’s burden of proof to recover for 

trespass to try title………………………………………………...…40 
 

2. George Bishop is the common source of title for the parties’ 
competing title claims…………………………………………….…41 

3. T.H. Trust and Bishop failed to meet their burden to show 
their title based upon the strength of their own title as 
a matter of law……………………………………………………….42 
 
a. T.H. Trust and Bishop failed to respond to both Motions 

for Summary Judgment……………………………………….42 



5 
 

b. Multiple defects in the Alleged Substitute 
Trustee’s Deed……………………………………………..…43 
 

c. The deficient Goldberg Affidavit……………………………..46 

d. Bishop’s additional arguments that fail to advance the 
strength of T.H. Trust or Bishop’s claimed title to the 
Property……………………………………………………….48 
 
i. that The Pates’ First MSJ was untimely……………….49 

ii. that Bishop and JAB Development never owned 
the Property……………………………………………49 
 

iii. that the Pates’ claims are barred by limitations………..50 

iv. that the IRS tax sale was illegal……………………..…51 

E. The Trial Court’s finding that the IRS Deed conveyed title to the 
Property to the Pates should be affirmed…………………………………...52 
 
1. Under Texas law, if the grantor of a quitclaim deed owns the 

property, then the title to the property is conveyed to the grantee 
in the same manner as a deed………………………………………..52 
 

2. The chain of title documents prove the Pates’ ownership of the 
Property…………………………………………………………...…53 

 
3. Because JAB Development held title to the Property when the 

IRS signed the IRS Deed, JAB Development’s title was conveyed 
to the Pates…………………………………………………………..56 
 

F. The Trial Court’s finding that the Pates had standing to assert their 
counter/crossclaims should be affirmed……………………………………57 

1. A quiet title plaintiff must allege a right, title, or ownership in 
the property with sufficient certainty to warrant judicial 
interference…………………………………………………………..57 
 

2. The Pates established an interest in the Property that is 
sufficient to have standing to assert their quiet title claim………..…58 
 



6 
 

G. The Trial Court’s Order granting summary judgment on the Pates’ 
quiet title counter/crossclaim should be affirmed………………………….59 
 

 1. Elements of quiet title claim………………………………………...59 
 

2. The Pates carried their burden for summary judgment on 
their quiet title counter/crossclaim as a matter of law………………60 
 

H. The Trial Court’s Final Judgment setting aside the Alleged 
Substitute Trustee’s Deed under the DJA should be affirmed……………...61 
 
1. The DJA applies to quiet title claims concerning the validity 

of a deed, contract, or other document affecting title……………….61 
 

2. Since the Pates proved their quiet title claim as a matter of law, 
the Trial Court did not err in setting aside the Alleged Substitute 
Trustee’s Deed under the DJA………………………………………62 
 

I. The Trial Court’s Final Judgment granting summary judgment on 
T.H. Trust’s and Bishop’s DJA claim should be affirmed………………….63 
 
1. A trespass to try title action is the sole method of determining 

title to property………………………………………………………63 
 

CONCLUSION AND PRAYER………………………………………………….63 

CERTIFICATE OF COMPLIANCE……………………………………………...65 

CERTIFICATE OF SERVICE…………………………………………………….65 

APPENDIX……………………………………………………………………….66  



7 
 

INDEX OF AUTHORITIES 
 

Cases             Page(s) 
 

Federal Court Case 
 
United States v. Whiting Pools, Inc., 

462 U.S. 198 (1983)……………………………………………………...…54 
 
Texas Supreme Court Cases 
 
Brown v. Todd, 

53 S.W.3d 297 (Tex. 2001)……………………………………………...…..58 
 
Cobb v. Harrington, 

144 Tex. 360, 190 S.W.2d 709 (1945)………………………………..……..61 
 
Centeq Realty, Inc. v. Siegler, 

899 S.W.2d 195 (Tex. 1995)………………………………………………..36 
 
City of Keller v. Wilson, 

168 S.W.3d 802 (Tex. 2005)………………………………………………..36 
 
Dalton v. Davis, 

1 S.W.2d 571 (Tex. 1928)…………………………………………………..57 
 
Geodyne Energy Income Production Partnership I-E v. The Newton Corporation, 
 161 S.W.3d 482 (Tex. 2005)………………………………………………...53 
 
Goodyear Tire & Rubber Co. v. Mayes, 

236 S.W.3d 754 (Tex. 2007)………………………………………………..36 
 
IHS Cedars Treatment Ctr. of DeSoto, Tex., Inc. v. Mason, 

143 S.W.3d 794 (Tex. 2004)………………………………………………..36 
 
Land v. Turner, 
 377 S.W.2d 181 (Tex. 1964)………………………………………...………41 
 
Little v. Tex. Dep’t. of Crim. Justice, 

148 S.W.3d 374 (Tex. 2004)……………………………………………….36 



8 
 

Lott v. Lott, 
 370 S.W.2d 463 (Tex. 1963)………………………………………………...52 
 
Mack Trucks, Inc. v. Tamez, 

206 S.W.3d 572 (Tex. 2006)…………………………………………….…37 
 
Martin v. Amerman, 
 133 S.W.3d 262 (Tex. 2004)………………………………….........…....40, 63 
 
Mann Frankfort Stein & Lipp Advisors, Inc. v. Fielding, 

289 S.W.3d 844 (Tex. 2009)……………………………………………….37 
 
Mooney v. Harlin, 

622 S.W.2d 83 (Tex. 1981)……………………………………...........…45, 50 
 
Rhône-Poulenc, Inc. v. Steel, 

997 S.W.2d 217 (Tex. 1999)……………………………………………....36 
 
Rogers v. Ricane Enterprises, Inc., 
 884 S.W.2d 763 (Tex. 1994)……………………………………….40, 41, 53 
 
State Bar v. Gomez, 

891 S.W.2d 243 (Tex. 1994)…………………………………………….......59 
 
Texas Workers’ Compensation Comm’n v. Garcia, 

893 S.W.2d 504 (Tex. 1995)…………………………………………..….....59 
 
Thomson v. Locke, 
  1 S.W. 112 (1886).………………….………………………….…….…….59 
 

Texas Appellate Court Cases 
 
Abdelnour v. Mid Nat’l Holdings, Inc., 

190 S.W.3d 237 (Tex. App.—Houston [1st Dist.] 2006, no pet)…………...39 
 
Anderson v. McRae, 

495 S.W.2d 351 (Tex. Civ. App.—Texarkana 1973, no writ)………........….61 
 
Bell v. Ott, 
 606 S.W.2d 942 (Tex. Civ. App.—Waco 1980, writ ref’d n.r.e.)…………...59 



9 
 

 
Downtown McKinney Partners, LLC v. InterMcKinney, LLC, 

No. 05-22-00501-CV, 2023 Tex. App. LEXIS 4371, at *13 
(Tex. App.—Dallas June 21, 2023, no pet. h.)……………………………..60 

 
Duncan Land & Exploration, Inc. v. Littlepage, 

984 S.W.2d 318 (Tex. App.—Fort Worth 1998, pet. denied)…………..……61 
 
Farhart v. Pope, 
 384 S.W.2d 932 (Tex. Civ. App. Waco 1964), 
 writ ref’d. n.r.e. (Apr. 28, 1965)………………………………………….…52 
 
Gipson Jelks v. Gipson, 

468 S.W.3d 600 (Tex. App.—Houston [14th Dist.] 2015, no pet.)……..…...41 
 
Gray v. Joyce, 
 485 S.W.2d 311 (Tex. Civ. App.—Tyler 1972, writ ref’d n.r.e.)……..……...41 
 
Harrison Oil Co. v. Sherman, 
 66 S.W. 2d 701 (Tex. App.—Beaumont 1933, writ ref’d)…………………52 
 
In re Estate of Matejek, 

928 S.W.2d 742, 744 (Tex. App.—Corpus Christi 1996, 
writ denied)………………………………………………………….……...50 

 
Indus. Structure & Fabrication, Inc. v. Arrowhead Indus. Water, Inc., 

888 S.W.2d 840 (Tex. App.—Houston [1st Dist.] 1994, no writ)………..….62 
 
Izen v. Comm’n for Lawyer Discipline, 

322 S.W.3d 308 (Tex. App.—Houston [1st Dist.] 2010, pet. denied)…….....39 
 
Jackson v. Wildflower Prod. Co., 
 505 S.W.3d 80 (Tex. App.—Amarillo 2016, pet. denied)………………….53 
 
Katz v. Rodriguez, 

563 S.W.2d 627 (Tex. Civ. App.—Corpus Christi 1977, 
writ ref'd n.r.e.)……………………………………………………….……..57 

 
Kilpatrick v. McKenzie, 
 230 S.W.3d 207 (Tex. App.—Houston [14th Dist.] 2006, no pet)…..…..41, 42 



10 
 

Lee v. Grupe, 
223 S.W.2d 548 (Tex. Civ. App. Texarkana 1949, no writ)…………………57 

 
McDaniel v. Cherry, 

353 S.W.2d 280 (Tex. Civ. App.—Texarkana 1962, writ ref’d n.r.e.)……….44 
 
Reinhardt v. North, 
 507 S.W.2d 589, 591 (Tex. Civ. App.—Waco 1974, writ ref’d n.r.e.)……….41 
 
Rhodes v. Kelly, 

No. 05-16-00888-CV, 2017 Tex. App. LEXIS 6070, at *10 (Tex. App.—
Dallas June 27, 2017, pet. denied)…………………………………………59 

 
Sadler v. Duvall, 
 815 S.W.2d 285 (Tex. App.—Texarkana 1991, writ denied)………………59 
 
Singleton v. Terel, 
 727 S.W.2d 688 (Tex. App.—Texarkana 1987, no writ)…………………….41 
 
Tesoro Petroleum Corp. v. Nabors Drilling USA, Inc., 

106 S.W.3d 118 (Tex. App.—Houston [1st Dist.] 2002, pet. denied)……….39 
 
Vance v. Bell, 

797 S.W.2d 403 (Tex. App.—Austin 1990, no writ)………………………..50 
 
Vanguard Equities, Inc. v. Sellers, 
 587 S.W.2d 521 (Tex. Civ. App.—Corpus Christi 1979, no writ)………….59 
 
Victoria Bank & Tr. Co. v. Cooley, 
 417 S.W.2d 814 (Tex. Civ. App.—Houston [1st Dist.] 1967, 
 writ ref’d n.r.e.)…………………………………………………………52, 57 
 
Wade v. Brockmann, 

404 S.W.2d 622 (Tex. Civ. App.—Austin 1966, writ ref’d n.r.e.)…………...54 
 
Watkins v. Certain Teed Products Corp., 

231 S.W.2d 981 (Tex. Civ. App.—Amarillo 1950, no writ)…………………41 
 
Wright v. Matthews, 

26 S.W.3d 575 (Tex. App.—Beaumont 2000, pet. denied)……………...57, 58 



11 

XTO Energy Inc. v. Nikolai, 
357 S.W.3d 47 (Tex. App.—Fort Worth 2011, pet. denied)…………………44 

Statutes 

Tex. Civ. Prac. & Rem. Code § 12.001 et seq……………………………………...23 

Tex. Civ. Prac. & Rem. Code § 16.035(b)………………………………………....18 

Tex. Civ. Prac. & Rem. Code § 37.001 et seq………………………..…………….34 

Tex. Civ. Prac. & Rem. Code § 37.003(c)………………………………………….61 

Tex. Civ. Prac. & Rem. Code § 37.004(a)……………………………………….…61 

Tex. Gov’t Code § 54A.106……………………..………………………4, 28, 33, 39 

Tex. Gov’t Code § 54A.111………………………………….4, 14, 29, 30, 33, 37, 38 

Tex. R. Civ. P. 166a(c)…………………………………………………………….36 

Tex. R. Civ. P. 166a(f)……………………………………………………………...48 

Tex. R. Civ. P. 792………………………………………………………………...47 

Tex. R. Civ. P. 793…………………………………………………………………47 

Tex. R. Civ. P. 798……………………………………………………...………......41 

Tex. Prop. Code § 13.002………………………………………………………44, 50 

Tex. Prop. Code § 22.001(a)……………………………………………...……40, 63 

26 U.S.C. § 6339(b)…………………………………..………………..52, 53, 54, 57 

Rules of Court 

Fort Bend (Tex.) Civ. Dist. Ct. Loc. R. 3.3.2……………………………………….43 

Tex. R. App. P. 38.1(i)……………………………………………………………..39 



12 
 

STATEMENT OF THE CASE 

Nature of the Case: This case is a dispute over title to real property. Plaintiff, 
David H. Hamilton as the trustee and representative of 
the T.H. Trust (collectively, “T.H. Trust”), sued 
Defendants, Robert G. Pate and Judy K. Pate 
(collectively, the “Pates”) for trespass to try title and for 
declaratory judgment (CR 7-16). In their claims against 
the Pates, T.H. Trust, and, subsequently, its attorney, 
Cross-Defendant, George Bishop (“Bishop”), claimed 
to own superior title to the Property under an Alleged 
Substitute Trustee’s Deed (301-306). The Pates asserted 
counter/crossclaims against T.H. Trust and Bishop to 
quiet title and for declaratory judgment (Supp CR 252-
262). The Pates disputed the validity of the Alleged 
Substitute Trustee’s Deed and sought to have the deed 
set aside. 
 

Course of the 
Proceedings: 

The Pates moved for traditional summary judgment on 
T.H. Trust’s and Bishop’s title claims and on the Pates’ 
quiet title and declaratory judgment counter/crossclaims 
(CR 216-318). 
 

Trial Court’s 
Disposition: 

On December 21, 2022, the Trial Court signed a final 
take-nothing judgment against T.H. Trust and Bishop. 
The Trial Court granted summary judgment in favor of 
the Pates on T.H. Trust’s and Bishop’s title claims and 
on the Pates’ quiet title and declaratory judgment 
counter/cross claims. The Trial Court also set aside the 
Alleged Substitute Trustee’s Deed and awarded title to 
the Property to the Pates. (CR 460-463). 
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STATEMENT REGARDING ORAL ARGUMENT 

Appellees agree with Appellant that oral argument is not necessary, as the 

appeal can be determined by the Court of Appeals based on the record and the 

parties’ briefs.  
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ISSUES PRESENTED1 

1. Whether the Trial Court complied with Tex. Gov’t Code § 54A.111 in 
connection with Bishop’s appeal of Associate Judge Argie Brame’s summary 
judgment rulings. 

 

2. Whether it was proper for Associate Judge Argie Brame, instead of elected 
Trial Court Judge Christian Becerra, to consider the Pates’ Motions for 
Summary Judgment. 

 

3. Whether the Trial Court erred in granting summary judgment in favor of the 
Pates on T.H. Trust’s and Bishop’s trespass to try title claims. 

 

4. Whether the Trial Court erred in finding that the IRS Deed conveyed title to 
the Property to the Pates. 

 

5. Whether the Pates had standing to assert their quiet title and Declaratory 
Judgment Act claims against T.H. Trust and Bishop.  

 

6. Whether the Trial Court erred in granting summary judgment in favor of the 
Pates on their quiet title claims. 

 

7. Whether the Trial Court erred in granting summary judgment and setting aside 
the Alleged Substitute Trustee’s Deed under the Declaratory Judgment Act. 

 

 

  

 
1 The Pates believe that the multiple points of error raised by Bishop in his appeal can be efficiently 
addressed if broken down into the seven separate issues in order as listed above. 
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STATEMENT OF FACTS 

A. The Property at Issue.

Defendants/Appellees, Robert G. Pate and Judy K. Pate (collectively, the 

“Pates”) were awarded title to the property that is the subject of this litigation: that 

certain 4.7695 acres of land in Fort Bend County (the “Property”), as further 

described in Exhibit 2 which is attached in the Appendix and incorporated herein 

by reference (CR 297).  

B. The Chain of Title for the Property from 2005 to 2017:

1. The Coastal Deed of Trust lien against the Property.

In 2005, the owner of the Property was Coastal Sun Development, Inc. 

(“Coastal”) (CR 253-259). On August 9, 2005, Coastal signed a deed of trust (the 

“Coastal Deed of Trust”), which created a lien against the Property. (CR 265-275).2 

The lien secured a $400,000 loan that the borrower, Grand Parkway Equities, Ltd. 

(“Grand Parkway”) obtained from the lender, Mulligan Medical Consultants, LLC 

(“Mulligan”) (CR 265-275). The Coastal Deed of Trust stated that Coastal 

warranted good title to the Property (CR 266). In connection with the loan, Grand 

Parkway signed a $400,000 promissory note (“Mulligan Note”) in favor of Mulligan 

2 The Coastal Deed of Trust was recorded on August 17, 2005 in the Official Public Records of 
Fort Bend County under Clerk’s File No. 2005100438 (CR 275). 
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(CR 265). The maturity date of the loan under the Mulligan Note was August 9, 

2006. (CR 265).  

On August 4, 2006, David Hamilton, as the President of Mulligan, assigned 

the loan to Bishop (CR 301-306). As a result of the assignment, Bishop became the 

owner and holder of the Mulligan Note and the beneficiary of the Coastal Deed of 

Trust. Id. 

2. On August 9, 2006, Grand Parkway defaulted on the Mulligan 
Note. Bishop appointed K.M. Bishop as the substitute trustee to 
commence foreclose proceedings on the Property. 

 
 On August 9, 2006 (the “Default Date”), the Mulligan Note matured by its 

terms. Grand Parkway defaulted on the loan by failing to pay the Mulligan Note by 

the Default Date. (CR 280). 

On October 4, 2007, Bishop, as owner and holder of the Mulligan Note and 

as the beneficiary of the Coastal Deed of Trust, signed an “Appointment of Substitute 

Trustee” (“Appointment”).3 (CR 276-279). The Appointment stated that the 

Mulligan Note was in default and that its entire unpaid balance was due and payable 

(CR 277). The Appointment also stated that, because of the default, Bishop 

appointed his son, K.M. Bishop, as the substitute trustee to foreclose on the Property 

pursuant to the terms of the Coastal Deed of Trust (CR 277). The Appointment 

 
3 The Appointment was recorded on October 5, 2007 in the Official Public Records of Fort Bend 
County under Clerk’s File No. 2007124343 (CR 279). 
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further requested K.M. Bishop to record a Notice of Substitute Trustee’s Sale in the 

real property records and to post a copy of the Notice on the County Courthouse 

door at least 21 days before the date of the foreclosure sale. Id. 

On October 4, 2007, Bishop signed an Affidavit of Noteholder (CR 285-286).4 

The Affidavit of Noteholder stated that Bishop was the owner and holder of the 

Mulligan Note secured by the Coastal Deed of Trust Lien. The Affidavit of 

Noteholder further stated that Bishop appointed his son, K.M. Bishop, as the 

substitute trustee to foreclose on the Property (CR 285-286). 

On October 9, 2007, Bishop signed an “Affidavit of Service by the Holder of 

the Note” (“Affidavit of Service”) (CR 280-282),5 in which Bishop stated, “I have 

instructed the substitute trustee [K.M. Bishop] to enforce the power of sale contained 

in the Deed of Trust,” presumably referring to the Coastal Deed of Trust. Bishop 

further stated, “A default occurred on the Note and Deed of Trust on August 9, 2006.” 

(CR 280-282). 

  

 
4 The Affidavit of Noteholder was recorded on October 16, 2007 in the Official Public Records of 
Fort Bend County under Clerk’s File No. 2007128784. (CR 285). 
 
5 The Affidavit of Service was recorded on October 16, 2007 in the Official Public Records of Fort 
Bend County under Clerk’s File No. 2007128782 (CR 282). 
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3. On August 9, 2010, four years after the Default Date, the Coastal 
Deed of Trust lien became unenforceable due to limitations.  

 
On August 9, 2010, four years after the August 9, 2006 Default Date, the four-

year statute of limitations to enforce the Coastal Deed of Trust lien expired. See Tex. 

Civ. Prac. & Rem. Code § 16.035(b) (a sale of real property under a power of sale in 

the mortgage or deed of trust must be made not later than four years after the day the 

cause of action accrues). Therefore, the right to foreclose on the Property under the 

Coastal Deed of Trust was barred by limitations on August 9, 2010. 

4. Bishop failed to foreclose on the Property before the limitations 
period expired. 

 
While Bishop apparently took the first steps to commence foreclose 

proceedings against the Property by appointing K.M. Bishop to serve as the 

substitute trustee, there is no evidence that the foreclosure sale of the Property 

actually took place. The Notice of Substitute Trustee’s Sale that Bishop allegedly 

requested was never recorded or posted on the County Courthouse door.6 Moreover, 

a Substitute Trustee’s Deed for the Property was never recorded before the four-year 

limitations expired on August 9, 2010. 

  

 
6 An instrument entitled “Affidavit of Service by Substitute Trustee,” executed by K.M. Bishop, 
Bishop’s son, was recorded in Fort Bend County on October 16, 2007 under Clerk’s File No. 
2007128783 (CR 283-284). Although this instrument is sworn and states that “a true and correct 
copy of a Notice of Substitute Trustee’s Sale” is attached to the affidavit, no such notice is, in fact, 
attached to the instrument. 
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 5. Instead of foreclosing on the Property, Bishop conveyed the 
Property to JAB Development on November 12, 2007. 

 
Instead of foreclosing on the Property, on November 12, 2007, Bishop 

conveyed the Property to JAB Development Company by general warranty deed (the 

“Bishop Deed”) (CR 287-291).7 Bishop signed this deed in his individual capacity, 

identifying himself personally as the owner of the Property, and warranting title to 

the Property. Bishop also signed the deed as “trustee,” presumably, as the trustee of 

the Coastal Deed of Trust (CR 288). The Bishop Deed also contained a general 

warranty of title. (CR 288). 

6. The IRS asserted a tax lien against JAB Development and sold the 
Property to the Pates at a public tax auction. 

 
On February 5, 2013, the IRS issued a Notice of Federal Tax Lien against JAB 

Development due to delinquent taxes in the amount of $1,967,056.28 that were owed 

to the IRS (CR 292-293).8 The tax lien affected all property in Fort Bend County 

that belonged to “JAB Development Corporation JAB Development Company” 

(collectively, “JAB Development”) (CR 292) (Emphasis added).  

On September 9, 2016, the IRS seized the Property so it could be sold under 

the IRS’ tax lien (CR 297). On February 8, 2017, the IRS noticed the tax sale of the 

 
7 The Bishop Deed was recorded on July 16, 2009, in the Official Public Records of Fort Bend 
County under Clerk’s File No. 2009072850 (CR 291). 
 
8 The Notice of Federal Tax Lien was recorded on February 12, 2013 in the Official Public Records 
of Fort Bend County under Clerk’s File No. 2013017291 (CR 293). 
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Property for March 16, 2017 (CR 249-251). The IRS notice confirmed that its federal 

tax lien was $369,816.00 (CR 250). 

On March 16, 2017, the IRS held a public tax auction and sold the Property 

to the Pates, who were the highest bidders of the Property (CR 295-296). The Pates 

paid $176,000 for the Property (CR 252). On March 18, 2017, the IRS recorded its 

Certificate of Sale of Seized Property (“Certificate of Sale”) (CR 295-296).9  

On September 19, 2017, after the 180-day redemption period expired, the 

United States of America conveyed the Property to the Pates via a Quitclaim Deed 

(the “IRS Deed”) (CR 297-300).10  

Significantly, both the Certificate of Sale and the IRS Deed identify the 

Bishop Deed to JAB Development as the source of the title that the IRS conveyed 

to the Pates (CR 295, 297). In this regard, the legal description of the Property in the 

Certificate of Sale states:  

“The property is described in Instrument # 2009072850 in the deed 
records of Fort Bend County Clerk of Courts in Texas.” (CR 295). 
(Emphasis added). 
 
Moreover, the legal description of the Property in the IRS Deed states:  

“Being the same property described in Warranty Deed from 
GEORGE M. BISHOP, to JAB DEVELOPMENT COMPANY, 

 
9 The Certificate of Sale was recorded on March 16, 2017 in the Official Public Records of Fort 
Bend County under Clerk’s File No. 2017028085 (CR 296). 
 
10 The IRS Deed was recorded on September 20, 2017 in the Official Public Records of Fort Bend 
County under Clerk’s File No. 2017103169 (CR 300) 
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dated November 12, 2007, recorded July 16, 2009 recording 
number 2009072850, Official Records of Fort Bend County, Texas.” 
(CR 297). (Emphasis added). 
 
7. Bishop records an alleged “Substitute Trustee’s Deed” in 2017, 

ten years after the alleged foreclosure sale of the Property. 
 

On October 2, 2017, while this suit was pending, Bishop recorded a back-

dated document captioned “Substitute Trustee’s Deed” (the “Alleged Substitute 

Trustee’s Deed”) (CR 301-306).11 T.H. Trust and Bishop both contend that the 

Alleged Substitute Trustee proves that K.M. Bishop, as the substitute trustee, 

actually foreclosed on the Property pursuant to the Coastal Deed of Trust on 

November 6, 2007. 

The Alleged Substitute Trustee’s Deed states that: (i) the Mulligan Note and 

the Coastal Deed of Trust were assigned to Bishop; (ii) a foreclosure sale under the 

Coastal Deed of Trust occurred on November 6, 2007; and (iii) the Property was 

conveyed to T.H. Trust as the highest bidder at the alleged foreclosure sale (CR 301). 

The Alleged Substitute Trustee’s Deed was recorded in 2017, over ten years 

after the alleged 2007 foreclosure sale of the Property. T.H. Trust and Bishop 

contend that the ten-year delay is due to the original substitute trustee’s deed being 

“lost.” They concede that the Alleged Substitute Trustee’s Deed is a replacement 

 
11 The Alleged Substitute Trustee’s Deed was recorded in the Official Public Records of Fort Bend 
County under Clerk’s File No. 2017106823 (CR 306). The purported signature of K.M. Bishop on 
the Alleged Substitute Trustee’s Deed is dated December 16, 2016 (CR 301). 
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deed. They further concede that the replacement deed was also missing until it was 

recently found on September 29, 2017 (Appellant’s Brief at p. 8, Supp CR 20, 21, 

28, and 29).  

C. The Title Lawsuit, the Parties, and the Claims. 
 

1. T.H. Trust sued the Pates for title to the Property. 

On July 25, 2017, T.H. Trust filed suit against the Pates, claiming superior title 

to the Property. (CR 7-16).12 T.H. Trust asserted claims of trespass to try title and 

declaratory judgment. Id. 

2. The Pates asserted counter/crossclaims against T.H. Trust and 
Bishop. 

 
On July 18, 2018, the Pates filed their Original Counterclaim against 

T.H. Trust and Original Crossclaim against Bishop (individually, and as trustee), and 

Bishop’s son, K.M. Bishop, for quiet title, common law fraud, and breach of the 

general warranty of title under the Bishop Deed (CR 27). 

On February 8, 2021, the Pates filed their First Amended Counterclaim and 

Crossclaim, dropping K.M. Bishop as a defendant and adding claims of statutory 

fraud, conspiracy, declaratory judgment, and liability for filing a fraudulent public 

 
12 Plaintiff was initially named as T.H. Trust in Plaintiff’s Original Petition (CR 7). On 
August 23, 2017, Plaintiff filed its First Amended Petition changing the Plaintiff to Hamilton 
(CR 22). 
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record in violation of Tex. Civ. Prac. & Rem. Code § 12.001 et seq. (“Chapter 12”) 

(Supp CR 252-262).13 

3. Bishop asserted a personal claim of title to the Property. 

On March 15, 2021, Bishop filed his Original Answer and Counterclaim 

(Supp CR 342-347), and on January 18, 2022, Bishop filed his Supplemental 

Counterclaim against the Pates (CR 361-362). Here, Bishop claimed that he had 

acquired the Property from his client, T.H. Trust, and was now the owner with 

superior title to the Property.14 Bishop asserted claims of trespass to try title and 

declaratory judgment. Id.  

4. Bishop has multiple roles in this suit: (i) grantor of the Property to 
JAB Development under the Bishop Deed; (ii) attorney for T.H. 
Trust; and (iii) party to this suit. 
 

Bishop has multiple roles in this case. First, he is the grantor of the Property 

to JAB Development via the Bishop Deed in 2007 (CR 287-291). Second, Bishop 

was the attorney for Plaintiff, T.H. Trust, from July 25, 2017 (the filing date) until 

he was disqualified by the Trial Court on March 4, 2020 due to a conflict of interest 

 
13 In Appellant’s Brief p. 16, Bishop challenges the sufficiency of the Pates’ evidence in support 
of their Chapter 12 claim. However, the Pates’ Chapter 12 claim was not addressed by the Final 
Judgment and is thus not covered by this appeal. 
 
14 Bishop based his own standing to assert a title claim to the Property on the following alleged 
facts: (i) that his client T.H. Trust signed a promissory note for $130,000 in unpaid attorney’s fees 
that was secured by a deed of trust lien against the Property; (ii) that the Property was foreclosed 
upon on December 7, 2021 due to T.H. Trust’s failure to pay the attorney’s fees owed to Bishop; 
and (iii) that Bishop purchased the Property as the high bidder at the December 7, 2021 foreclosure 
sale of the Property (CR 361-362). 
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(Supp CR 67, 195, 198, 202 and 206). Third, Bishop (pro se) is a party to the suit 

and is now the Appellant (also pro se). By this suit and appeal, Bishop seeks title to 

the Property all for himself. 

D. The Pates filed their First Motion for Summary Judgment. 
 

On February 8, 2021, the Pates filed their (i) Motion for Summary Judgment 

on the Claims Asserted by T.H. Trust; and (ii) Motion for Summary Judgment on the 

Pates’ Counterclaims and Crossclaims against T.H. Trust and Bishop (collectively, 

the “Pates’ First MSJ”) (CR 216-318).  

In support of the motion, the Pates proffered, inter alia, the recorded 

instruments comprising the relevant chain of title from 2000 to 2017 (CR 241-300). 

The Pates’ evidence also included: (i) Affidavits of Robert Pate and their counsel, 

Russell Jones (CR 242-247); (ii) the Notice of the IRS’ Auction of the Property 

(CR 249-251); and (iii) the Pates’ payment check of $176,000 for the Property 

(CR 252). 

1. The Pates moved for summary judgment on T.H. Trust’s trespass 
to try title claim. 
  

As against T.H. Trust’s trespass to try title claim (CR 216-226), the Pates 

argued that summary judgment was proper because T.H. Trust failed to meet its 

burden of proof. T.H. Trust was required to prove its title by relying solely upon the 

strength of its own title, and not the weaknesses of the Pates’ title. (CR 219-220). 

T.H. Trust failed to meet this burden, as T.H. Trust attempted to prove its title by 
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relying on the Alleged Substitute Trustee Deed, which had multiple defects. For 

example, the Alleged Substitute Trustee’s Deed was recorded in 2017, ten years after 

the purported foreclosure sale of the Property in 2007 and seven years after the 

statute of limitations expired in 2010 to enforce Coastal Deed of Trust lien (CR 216-

226). 

 2.  The Pates moved for summary judgment on T.H. Trust’s 
declaratory judgment claim. 

 
As against the T.H. Trust’s declaratory judgment claim, the Pates argued that 

summary judgment was proper because the exclusive method of determining T.H. 

Trust’s title to the Property was via a trespass to try title claim, and not a declaratory 

judgment claim (CR 226).  

3. The Pates moved for summary judgment on their quiet title 
counter/crossclaim against T.H. Trust and Bishop. 
 

The Pates also moved for summary judgment against T.H. Trust and Bishop 

on the Pates’ counter/crossclaim for quiet title (CR 227-229). In support of their quiet 

title claim, the Pates proved their title to the Property by the chain of title documents: 

The Bishop Deed to JAB Development (CR 287-291), the IRS lien against JAB 

Development (CR 292-296); the Certificate of Sale of Seized Property (CR 295); 

and finally, the IRS Deed to the Pates (CR 297-300).  
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The Pates argued that the Alleged Substitute Trustee’s Deed was a “cloud” on 

their title to the Property. The Pates requested that the Alleged Substitute Trustee’s 

Deed be set aside by the Court (CR 227-229). 

4. The Pates moved for summary judgment on their declaratory 
judgment counter/crossclaim against T.H. Trust and Bishop. 

 
 The Pates moved for summary judgment against T.H. Trust and Bishop on the 

Pates’ declaratory judgment counter/crossclaim. Consistent with their quiet title 

claim, which challenged the validity of the Alleged Substitute Trustee’s Deed, the 

Pates sought a declaratory judgment that the Alleged Substitute Trustee’s Deed was 

null and void, and without further effect (CR 233-234). 

E. Bishop filed his Response to the Pates’ First Motion for Summary 
Judgment. 

 
Only Bishop filed a response to the Pates’ First MSJ (CR 319-336). T.H. Trust 

failed to respond. In his response, Bishop asserted a litany of arguments, none of 

which relate to T.H. Trust’s and Bishop’s burden to prove their title to the Property 

based on the strength of their own title: 

1. that the Pates’ filed their motion before T.H. Trust and Bishop answered 
in the lawsuit; 
 

2. that the IRS Deed to the Pates did not convey the Property because it 
was a quitclaim deed;  
 

3. that Bishop and JAB Development never owned the Property;  
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4. that the Pates’ claims were barred by the four-year statute of limitations 
that expired on November 6, 2011, four years after the alleged 
foreclosure sale on November 6, 2007; 
 

5. that the IRS auction of the Property was “illegal” because JAB 
Development owed “no money” to the IRS and no notice of the tax sale 
was provided; and 
 

6. that the Pates lacked standing to sue because they did not have title to 
the Property (CR 319-336). 
 

As his sole evidence, Bishop submitted the affidavit of Daniel Goldberg 

(“Goldberg”) (CR 333-336). Goldberg claimed that he had attended the alleged 

November 6, 2007 foreclosure sale of the Property. (CR 333).  

F. Bishop Objected to Associate Judge Brame’s Consideration of the Pates’ 
First MSJ. 

 
The oral hearing on the Pates’ First MSJ was scheduled for April 19, 2021. On 

April 14, 2021, Bishop filed his “Objection to the Referral to Associate Judge” 

(“Objection”) (CR 337-339). Bishop objected to Associate Judge Argie Brame’s 

consideration of the Pates’ First MSJ at the April 19, 2021 hearing. Id.15 On the same 

date, the Pates filed their response to Bishop’s Objection (Supp CR 446-449).  

On April 19, 2021, the date of the hearing, Bishop and David Hamilton (both 

acting pro se), each filed their own Motion to Recuse Judge Brame from the motions 

to be heard that day, including the Pates’ First MSJ (CR 340-342, 343-346). 

 
15 In addition to the Pates’ First MSJ, Bishop objected to Judge Brame’s consideration of the Pates’ 
previously filed Motion for Sanctions (Supp CR 353, 432, and 494) and Motion to Exclude 
Evidence (Supp CR 348). These motions were also set for oral hearing on April 19, 2021. Id. 
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However, before Judge Brame proceeded with the April 19, 2021 oral hearing, 

Bishop and Hamilton withdrew their Motions to Recuse (Supp CR 724). 

On April 21, 2021, after a hearing, Judge Brame denied Bishop’s Objection 

because: (i) the Objection was filed beyond the 10-day deadline under Tex. Gov’t 

Code § 54A.106; and (ii) the Objection was improperly made with respect to the 

Pates’ Motion for Sanctions and Motion to Exclude Evidence, as section 54A.106 

only allowed objections to the associate judge for a trial on the merits or for presiding 

over a jury trial (CR 357, Supp CR 490-493). 

G. The Trial Court Signed its February 4, 2022 Interlocutory Order. 
 

On February 4, 2022, Associate Judge Argie Brame signed her Interlocutory 

Order Granting the Pates’ First MSJ in part (CR 367-372).  

The Trial Court found that there were no genuine fact issues as to T.H. Trust’s 

trespass to try title claim and the Pate’s quiet title claim. The Trial Court granted 

summary judgment on T.H. Trust’s trespass to try title claim on the grounds that T.H. 

Trust failed to prove its title based on the strength of its own title. The Trial Court 

awarded title to the Property to the Pates and declared that the Substitute Trustee’s 

Deed was “null, void and of no further effect” (CR 367-372). 
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H. Bishop Appealed Judge Brame’s Ruling to the Elected Judge. 
 
On August 8, 2022, Bishop appealed Judge Brame’s February 4, 2022 ruling 

to the elected judge of the Trial Court, Judge Christian Becerra, pursuant to Tex. 

Gov’t. Code § 54A.111 (CR 384-403).  

On September 13, 2022, Judge Becerra conducted a de novo oral hearing on 

Bishop’s appeal (CR 404). On September 16, 2022, Judge Becerra signed his Order 

Dismissing Bishop’s appeal and held that the matters determined by Judge Brame’s 

February 4, 2022 Interlocutory Order shall not be relitigated (CR 404).16  

I. The Trial Court Signed its Final Judgment dated December 21, 2022. 

1. The Pates moved for clarification of the Interlocutory Order. 

On August 1, 2022, the Pates sought clarification from the Trial Court with 

respect to the February 4, 2022 Interlocutory Order (CR 377-379). The Pates 

requested that the Trial Court enter a Final Judgment that incorporated the February 

4, 2022 Interlocutory Order and specifically deny the relief that was not granted 

(CR 377-379).  

  

 
16 Bishop sought further review of his appeal via a Petition for Writ of Mandamus, which was 
denied by this Court on November 8, 2022 (Supp CR 716). 
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2. The Pates filed their Second Motion for Summary Judgment to 
address Bishop’s counterclaim for title to the Property. 
 

On September 27, 2022, the Pates moved for summary judgment on Bishop’s 

trespass to try title and declaratory judgment claim (410-415) (the “Pates’ Second 

MSJ”). Here, the Pates argued that Bishop’s claims, which were derived from T.H. 

Trust’s failed title to the Property as determined by the Trial Court’s February 4, 

2022 Interlocutory Order, were likewise without merit for the reasons stated in the 

Pates’ First MSJ based on the law of the case doctrine. (CR 410-415).  

The Pates’ Second MSJ was set for oral hearing on November 29, 2022 

(CR 460).17 Although Bishop was duly served with at least 21 days’ notice of the 

hearing on October 18, 2022, Bishop failed to file a response to the Pates’ Second 

MSJ (CR 460).18 

3. The Trial Court’s Final Judgment entered on December 21, 2022. 

On December 6, 2022, Bishop filed an appeal of Judge Brame’s rulings on the 

Pates’ Motion for Summary Judgment on Bishop’s title claims to the Elected Judge 

under Tex. Gov’t. Code § 54A.111 (CR 454-457). The appeal was filed before the 

Trial Court issued its Final Judgment. 

 
17 The Pates noticed their Motion for Clarification on the same date as their Second MSJ (CR 460). 
 
18 At the oral hearing on the Pates’ Second MSJ, the Pates indicated to the Court that, upon the 
Court’s execution of a Final Judgment, they would nonsuit all claims and counterclaims against 
Bishop and Hamilton that were not granted by the Trial Court, to make the judgment a Final 
Judgment (CR 460). 
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On December 21, 2022, the Trial Court entered its Final Judgment (CR 460-

465). The Final Judgment incorporated the Trial Court’s prior Interlocutory Order 

dated February 4, 2022, and granted the Pates’ Second MSJ against Bishop (CR 460-

465).  

The Trial Court found that there were no genuine issues of material fact as to 

T.H. Trust’s and Bishop’s trespass to try title claims against the Pates, as T.H. Trust 

and Bishop could not prove their title based upon the strength of their own title. The 

Trial Court further found that there were no genuine issues of material fact as to the 

Pates’ quiet title claim. The Trial Court also found that the Pates were entitled to 

summary judgment as a matter of law (CR 460-465). 

The Trial Court further found that there were no genuine issues of material 

fact as to T.H. Trust’s claims for declaratory judgment and for attorney’s fees, and 

that the Pates were entitled to summary judgment as a matter of law (CR 460-465). 

The Trial Court therefore ORDERED, ADJUDGED, AND DECREED that 

Plaintiff, David H. Hamilton, Trustee of T.H. Trust, take nothing from Defendants 

Robert G. Pate and Judy K. Pate (CR 460-465). 

The Trial Court further ORDERED, ADJUDGED, AND DECREED that the 

following instruments are declared to be null, void, and of no further effect, as if 

they had never been created or filed in the real property records:  
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(i) That one certain Substitute Trustee’s Deed filed in the Official Public 

Records of Fort Bend County on October 2, 2017 under Clerk’s File 

No. 2017106823;  

(ii) That one certain Deed of Trust executed by David Hamilton, Trustee of 

the T.H. Trust on or about June 21, 2021 and filed in the Official Public 

Records of Fort Bend County under Clerk’s File No. 2021106854; and 

(iii) That one certain Trustee’s Deed dated January 12, 2022, filed under 

Clerk’s File No. 2022007967 of the Official Public Records of Fort 

Bend County (CR 460-465). 

The Trial Court further ORDERED, ADJUDGED, AND DECREED that title 

to the Property is in Robert G. Pate and Judy K. Pate (CR 460-465). 

4. Only Bishop appealed. 

On January 4, 2023, Bishop filed his Notice of Appeal to this Court (CR 466-

467). T.H. Trust did not appeal.  
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SUMMARY OF ARGUMENT 

 The Trial Court’s Final Judgment granting the Pates’ Motions for Summary 

Judgment should be affirmed in all respects.  

 The Trial Court complied with Tex. Gov’t Code § 54A.111 in connection with 

Bishop’s appeal of Associate Judge Argie Brame’s summary judgment rulings. 

Bishop’s claim that he was denied a de novo hearing on appeal is without merit. In 

reality, Bishop was provided with a de novo hearing before Trial Court Judge 

Christian Becerra, who dismissed Bishop’s appeal. 

 In his third issue on appeal, Bishop asserts that the Trial Court erred by having 

Associate Judge Brame consider the Pates’ First Motion for Summary Judgment 

after Bishop objected to Judge Brame. This issue was not briefed by Bishop and has 

thus been waived on appeal. In any event, Bishop’s argument is without merit. 

Bishop’s objection to Judge Brame was properly denied because it was filed late and 

did not comply with Tex. Gov’t Code § 54A.106. 

 The Trial Court did not err in granting the Pates’ Motion for Summary 

Judgment on T.H. Trust and Bishop’s trespass to try title claims and awarding the 

Property to the Pates. T.H. Trust and Bishop were required to prove their title to the 

Property based on the strength of their own title and not the weaknesses of the Pates’ 

title. They failed to do so. 
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 The Trial Court did not err in holding that the IRS Deed, a quitclaim deed, 

conveyed title to the Property to the Pates. Under Texas law, if the grantor of a 

quitclaim owns the property, then title to the property is conveyed to the grantee in 

the same manner as a deed. The chain of title establishes the Pates’ title to the 

Property. The chain of title documents show that: (i) the Bishop Deed conveyed the 

Property to JAB Development; (ii) the IRS asserted its tax lien against the Property 

and seized all right, title, and interest that JAB Development held in the Property; 

and (iii) the Pates acquired JAB Development’s title to the Property via the IRS 

Deed.   

 The Trial Court did not err in holding that the Pates had standing to assert their 

quiet title claims against T.H. Trust and Bishop. The Pates established that they had 

an interest in the Property that was injured by the “cloud” on their title caused by the 

defective Alleged Substitute Trustee’s Deed. 

 The Trial Court did not err in granting the Pates summary judgment on their 

quiet title and declaratory judgment claims. The Pates were entitled to remove the 

“cloud” on their title to the Property caused by the defective Alleged Substitute 

Trustee’s Deed. Further, the Trial Court’s Order setting aside the Alleged Substitute 

Trustee’s Deed under the Declaratory Judgment Act, Tex. Civ. Prac. & Rem. Code 

§ 37.001 et seq. (“DJA”) was proper, as the DJA can apply to quiet title claims when 

the validity of a deed is at issue. 
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 Based on the above, the Pates carried their burden to be entitled to a traditional 

summary judgment as a matter of law. There are no genuine issues of material fact. 

The Trial Court’s Final Judgment be affirmed in all respects. 
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ARGUMENT 

A. Standard of Review for Traditional Summary Judgment. 

To prevail on a traditional summary judgment motion, a movant must prove 

that there is no genuine issue regarding any material fact and that it is entitled to 

judgment as a matter of law. TEX. R. CIV. P. 166a(c); Little v. Tex. Dep’t. of Crim. 

Justice, 148 S.W.3d 374, 381 (Tex. 2004). A party moving for summary judgment 

on one of its own claims must conclusively prove all essential elements of the 

claim. See Rhône-Poulenc, Inc. v. Steel, 997 S.W.2d 217, 223 (Tex. 1999). A 

defendant may also prevail by traditional summary judgment if it conclusively 

negates at least one essential element of a plaintiff's claim or conclusively proves an 

affirmative defense. See IHS Cedars Treatment Ctr. of DeSoto, Tex., Inc. v. Mason, 

143 S.W.3d 794, 798 (Tex. 2004). A matter is conclusively established if reasonable 

people could not differ as to the conclusion to be drawn from the evidence. City of 

Keller v. Wilson, 168 S.W.3d 802, 816 (Tex. 2005). 

If the movant meets its burden, the burden then shifts to the nonmovant to 

raise a genuine issue of material fact precluding summary judgment. See Centeq 

Realty, Inc. v. Siegler, 899 S.W.2d 195, 197 (Tex. 1995). The evidence raises a 

genuine issue of fact if reasonable and fair-minded jurors could differ in their 

conclusions in light of all of the summary judgment evidence. See Goodyear Tire & 

Rubber Co. v. Mayes, 236 S.W.3d 754, 755 (Tex. 2007) (per curiam). On appeal, the 
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Court of Appeals reviews a trial court’s summary judgment ruling de novo. Mann 

Frankfort Stein & Lipp Advisors, Inc. v. Fielding, 289 S.W.3d 844, 848 (Tex. 2009). 

On appeal, the Court of Appeals shall consider all the evidence in the light 

most favorable to the nonmovant, crediting evidence favorable to the nonmovant if 

reasonable jurors could, and disregarding contrary evidence unless reasonable jurors 

could not. Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 582 (Tex. 2006). 

B. The Trial Court complied with Tex. Gov’t Code § 54A.111 in connection 
with Bishop’s appeal of Associate Judge Argie Brame’s summary 
judgment rulings. 

 
In Point Two of his brief (pp. 13-14), Bishop asserts that the Trial Court erred 

under Tex. Gov’t Code § 54A.111 by refusing to give him a de novo hearing in 

connection with his appeal of Judge Brame’s summary judgment rulings to the 

elected judge of the Trial Court, Judge Christian Becerra. This assertion is 

inaccurate. 

After Judge Brame signed her Interlocutory Order granting the Pates’ First 

MSJ in part on February 4, 2022, Bishop appealed the ruling to Judge Becerra 

pursuant to Tex. Gov’t Code § 54A.111 (CR 384-403). The Trial Court conducted a 

de novo oral hearing on Bishop’s appeal (CR 404). On September 16, 2022, Judge 

Becerra signed his Order Dismissing Bishop’s Appeal and held that the matters 

determined by Judge Brame’s February 4, 2022 Interlocutory Order shall not be 

relitigated. (CR 404). Bishop sought further review of the February 4, 2022 Order 
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by Petition for Writ of Mandamus, which was denied by this Court on November 8, 

2022 (Supp CR 716). 

On December 6, 2022, Bishop filed a second appeal under Section 54A.111 

(CR 454-459). However, this appeal was premature as the Final Judgment had not 

yet been signed. On December 21, 2022, the Trial Court signed its Final Judgment 

(CR 460-465). On January 4, 2023, Bishop filed his appeal to this Court (CR 466-

467). Thus, the second appeal to the Trial Court under Section 54A.111 (and the need 

for a second de novo hearing) was rendered moot by Bishop’s appeal to this Court.19 

Because the Trial Court complied with Section 54A.111 and provided Bishop 

with his hearing, the Trial Court’s Final Judgment should be affirmed in all respects. 

C. It was proper for Associate Judge Argie Brame, instead of the elected 
Trial Court Judge Christian Becerra, to consider the Pates’ Motions for 
Summary Judgment. 
 
Bishop’s Third Issue for appeal states: “After an objection to an Associate 

Judge hearing a summary judgment motion was filed, may the Associate Judge 

proceed to hear and decide the Motion for Summary Judgment?”  

 
19 In p. 13 of his brief, Bishop asserts that he was denied de novo review with respect to Judge 
Brame’s June 10, 2021 Order granting the Pates’ Motion for Sanctions. The sanctions were 
imposed due to Bishop’s failure to comply with the Trial Court’s March 4, 2020 Order that 
disqualified Bishop and ordered Bishop to promptly provide the Trial Court and Pates’ counsel 
Russell Jones with the contact information for Bishop’s successor counsel or David H. Hamilton, 
Trustee of T.H. Trust pro se. (CR 494-496). The Court’s June 10, 2021 Order is unrelated to the 
Trial Court’s rulings in its Final Judgment that are the subject of this appeal. 
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This issue was not briefed by Bishop and has thus been waived on appeal.20 

Nonetheless, the Pates respond to Bishop’s issue as follows: 

1. Bishop’s Objection to Judge Brame’s consideration of the Pates’ 
First MSJ failed to comply with Section 54A.106 of the Texas 
Government Code. 

 
Judge Brame’s consideration of the Pates’ First MSJ was proper. Bishop fails 

to mention that his Objection to Judge Brame’s consideration of the motions set for 

oral hearing on April 19, 2021 (i.e., the Pates’ First MSJ, Motion for Sanctions, and 

Motion to Exclude Evidence) was filed after the 10-day deadline under Tex. Gov’t 

Code § 54A.106 (CR 337-339). 

Additionally, Bishop’s Objection was improperly made as to the Pates’ 

Motion for Sanctions and Motion to Exclude Evidence, as section 54A.106 only 

allowed objections to the associate judge for a trial on the merits or for presiding 

over a jury trial (CR 357, Supp CR 490-493). 

  

 
20 Texas Rule of Appellate Procedure 38.1(i) requires that an appellant’s brief “contain a clear and 
concise argument for the contentions made, with appropriate citations to authorities and to the 
record.” Tex. R. App. P. 38.1(i). “Rule 38 requires [a party] to provide us with such discussion of 
the facts and the authorities relied upon as may be requisite to maintain the point at issue.” Tesoro 
Petroleum Corp. v. Nabors Drilling USA, Inc., 106 S.W.3d 118, 128 (Tex. App.—Houston [1st 
Dist.] 2002, pet. denied). “This is not done by merely uttering brief conclusory statements, 
unsupported by legal citations.” Id. “Issues on appeal are waived if an appellant fails to support 
his contention by citations to appropriate authority …” Abdelnour v. Mid Nat’l Holdings, Inc., 190 
S.W.3d 237, 241 (Tex. App.—Houston [1st Dist.] 2006, no pet.). Similarly, appellate issues are 
waived when the brief fails to contain a clear argument for the contentions made. Izen v. Comm’n 
for Lawyer Discipline, 322 S.W.3d 308, 322 (Tex. App.—Houston [1st Dist.] 2010, pet. denied). 
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2. Bishop and David Hamilton withdrew their Motions to Recuse 
Judge Brame at the April 19, 2021 hearing. 
 

On April 19, 2021, Bishop and David Hamilton filed Motions to Recuse Judge 

Brame from hearing the Pates’ First MSJ, the Motion for Sanctions, and the Motion 

to Exclude Evidence. However, the Motions to Recuse were withdrawn before the 

hearing started. (Supp CR 724). 

Based on the above, Judge Brame did not err in her consideration of the Pates’ 

First MSJ and her subsequent rulings in the February 4, 2022 Interlocutory Order 

and the Final Judgment. Accordingly, the Trial Court’s Final Judgment should be 

affirmed in all respects. 

D. The Trial Court’s Final Judgment granting summary judgment on T.H. 
Trust and Bishop’s trespass to try title claims and awarding title to the 
Property to the Pates should be affirmed. 

 
1. T.H. Trust and Bishop’s burden of proof to recover for trespass to 

try title. 
 
A trespass to try title action is the sole method of determining title to land or 

real property. Tex. Prop. Code § 22.001(a); Martin v. Amerman, 133 S.W.3d 262, 

265-267 (Tex. 2004). A plaintiff in an action for trespass to try title may recover (1) 

by proving a regular chain of conveyances from the sovereign, (2) by proving a 

superior title out of a common source, (3) by proving title by limitations, or (4) by 

proving prior possession and that the possession has not been abandoned. Rogers v. 
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Ricane Enterprises, Inc., 884 S.W.2d 763, 768 (Tex. 1994); Land v. Turner, 377 

S.W.2d 181, 183 (Tex. 1964). 

The plaintiff in an action for trespass to try title must recover, if at all, on the 

strength of the plaintiff’s own title and may not rely on the weakness of the 

defendant’s title. Kilpatrick v. McKenzie, 230 S.W.3d 207, 214 (Tex. App.—Houston 

[14th Dist.] 2006, no pet.) (when plaintiff fails to establish right to title in trespass 

to try title action, judgment must be entered for defendant even if defendant fails to 

establish pleaded title, because “harsh” rule is that plaintiff may recover only when 

the plaintiff’s own title has been affirmatively proven); Singleton v. Terel, 727 

S.W.2d 688, 690 (Tex. App.—Texarkana 1987, no writ) (argument that title claim of 

defendants was faulty was irrelevant in absence of showing of plaintiff’s title); 

Reinhardt v. North, 507 S.W.2d 589, 591 (Tex. Civ. App.—Waco 1974, writ ref’d 

n.r.e.; Gray v. Joyce, 485 S.W.2d 311, 313 (Tex. Civ. App.—Tyler 1972, writ ref’d 

n.r.e.). 

2. George Bishop is the common source of title for the parties’ 
competing title claims. 
 

Under the Texas Rules of Civil Procedure, a party may recover in a trespass 

to try title action by tracing to a common source without having to go beyond that 

common source. Rogers, 884 S.W.2d at 768; Watkins v. Certain Teed Products 

Corp., 231 S.W.2d 981, 984 (Tex. Civ. App.—Amarillo 1950, no writ); Tex. R. Civ. 

P. 798, see Gipson Jelks v. Gipson, 468 S.W.3d 600, 603-604 (Tex. App.—Houston 
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[14th Dist.] 2015, no pet.) (when sisters each claimed title from a common source of 

their mother, it was not necessary to introduce the deed granting title to mother).  

As shown by the relevant chain of title conveyances in the Pates’ summary 

judgment evidence, George Bishop is the common source of the parties’ competing 

title claims (CR 265-291 and CR 292-300). 

3. T.H. Trust and Bishop failed to meet their burden to show their title 
based upon the strength of their own title as a matter of law. 
 

 The Trial Court did not err in granting summary judgment in the Pates’ favor 

on T.H. Trust’s and Bishop’s trespass to try title claim and in awarding the Property 

to the Pates. T.H. Trust and Bishop failed to meet their burden to show their title 

from the common source (George Bishop) based on the strength of their own title 

and not based any alleged defect in the Pates’ title. Kilpatrick v. McKenzie, 230 

S.W.3d at 214.  

a. T.H. Trust and Bishop failed to respond to both Motions for 
Summary Judgment. 

 
 First, T.H. Trust failed to respond to the Pates’ First MSJ, and Bishop failed 

to respond to the Pates’ Second MSJ. The local rules allowed the Trial Court to find 

that, due to their failure to respond, that T.H. Trust and Bishop did not oppose the 



43 
 

Pates’ requested relief.21 Accordingly, summary judgment on T.H. Trust and 

Bishop’s trespass to try title claims should be affirmed on this basis alone.  

  b. Multiple defects in the Alleged Substitute Trustee’s Deed. 

Moreover, the Trial Court correctly found that T.H. Trust and Bishop had 

failed to show the strength of their own title because of the multiple defects in the 

Alleged Substitute Trustee’s Deed. As shown by the Pates’ summary judgment 

evidence, the Alleged Substitute Trustee’s Deed has multiple glaring defects (CR 

301-306): 

The Alleged Substitute Trustee’s Deed is extremely untimely. It was signed 

on December 19, 2016, ten years after the August 9, 2006 default date of the 

Mulligan Note, nine years after the date that Bishop signed the Bishop Deed 

conveying the Property to JAB Development; seven years after the Coastal Deed of 

Trust lien became unenforceable due to the expiration of the four-year statute of 

limitations in 2010; and three and a half years after the IRS filed its tax lien against 

the Property (CR 301-306). 

Even as tardy as Alleged Substitute Trustee’s Deed was, it was still not 

recorded in Fort Bend County until October 2, 2017. This recording date is ten 

 
21 See Fort Bend (Tex.) Civ. Dist. Ct. Loc. R. 3.3.2 (“Responses [to motions] shall be in writing 
and shall be accompanied by a proposed order. Failure to file a response may be considered a 
representation of no opposition.”) (Emphasis added). 
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months after the December 19, 2016 date that K.M Bishop purportedly signed the 

deed, and seven months after the IRS’ sale of the Property to the Pates (CR 301). 

By the time the Alleged Substitute Trustee’s Deed was recorded, Bishop had 

already conveyed the Property to JAB Development via the Bishop Deed in 2007, 

ten years earlier (CR 287-291). In the deed, Bishop warranted his title to the Property 

(CR 288). As a result of the deed he signed, Bishop is estopped from denying the 

conveyance he made to JAB Development.22 

By the time the Alleged Substitute Trustee’s Deed was recorded, the following 

documents supporting the Pates’ title to the Property were already recorded: (i) the 

IRS’ Notice of Federal Tax Lien dated February 15, 2013 against JAB Development 

(CR 292-294); the IRS Certificate of Sale of Seized Property dated March 16, 2017 

(CR 295-296); and the IRS Deed dated September 19, 2017 from United States of 

America, conveying the Property to the Pates (CR 297-300). These recordings gave 

notice to the world of its contents, including T.H. Trust and Bishop. See Tex. Prop. 

Code § 13.002.23 

 
22 Estoppel by deed is based on the principle that if the deed contains an express or implied 
representation that, at the time of its execution, the grantor possessed the title that the deed purports 
to convey, the grantor should not later be allowed to assert a position inconsistent with the 
provisions of the deed and prejudicial to the rights of the grantee and those claiming under the 
grantee. McDaniel v. Cherry, 353 S.W.2d 280, 284 (Tex. Civ. App.—Texarkana 1962, writ ref’d 
n.r.e.); XTO Energy Inc. v. Nikolai, 357 S.W.3d 47, 55-56 (Tex. App.—Fort Worth 2011, pet. 
denied).  
 
23 Tex. Prop. Code § 13.002 (An instrument that is properly recorded in the proper county is: 
(1) notice to all persons of the existence of the instrument; and (2) subject to inspection by the 
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The Alleged Substitute Trustee’s Deed was filed by T.H. Trust and Bishop 

only after the Pates moved to dismiss their claims. On August 16, 2017, the Pates 

filed their Motion to Dismiss for Want of Jurisdiction (“Motion to Dismiss”) (Supp 

CR 8-11). The motion asserted that T.H. Trust lacked standing to sue because T.H. 

Trust did not own an interest in the Property. On October 2, 2017, the same day that 

T.H. Trust filed its response to the Pates’ Motion to Dismiss, T.H. Trust recorded the 

Alleged Substitute Trustee’s Deed to create its own standing (Supp CR 20-27). 

The acknowledgement of the Alleged Substitute Trustee’s Deed states that it 

was signed in Brewster County, Texas (not Fort Bend County), and that it was the 

intention of K.M. Bishop, as substitute trustee, to transfer the Property to an entity 

called “Coastal Financial Consultants, Inc,” (not T.H. Trust) (CR 302). 

Due to the multiple defects in the Alleged Substitute Trustee’s Deed, the Trial 

Court properly determined that T.H. Trust and Bishop failed to meet their burden to 

prove their title to the Property based on the strength of their own title. 

 
public). One is charged with constructive notice of the actual knowledge that one could gain by an 
examination of the public records. Mooney v. Harlin, 622 S.W.2d 83, 85 (Tex. 1981). 
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c. The deficient Goldberg Affidavit. 

In his response to the Pates’ First MSJ (CR 319-336), Bishop wholly failed to 

refute the defects in the Alleged Substitute Trustee’s Deed. Instead, Bishop 

submitted an affidavit of Daniel Goldberg (the “Goldberg Affidavit”) (CR 333-

336).24 Here, Goldberg claimed that he attended the November 6, 2007 foreclosure 

sale and submitted a “credit bid” for the Property on T.H. Trust’s behalf (CR 333).  

 
24 The Goldberg Affidavit was the only evidence submitted in response to the Pates’ First MSJ. In 
p. 8 of the Appellant’s Brief, Bishop alleges that he filed an “abstract” on July 30, 2020 showing 
the chain of title to the Property starting with the Republic of Mexico (CR 137-215). However, as 
pointed out by the Pates in their Motion to Exclude Bishop and T.H. Trust’s Evidence of Title filed 
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The Goldberg Affidavit fails to raise a genuine issue of material fact. The 

Goldberg Affidavit fails to describe the money that T.H. Trust paid for the Property, 

and how those funds were tendered to the substitute trustee, K.M. Bishop. Instead, 

Goldberg alleges that T.H. Trust’s bid was a “credit bid” in the amount of $130,000. 

 Only the lender was authorized under the Coastal Deed of Trust to make a 

credit bid.25 There is no proof that T.H. Trust was ever Grand Parkway’s lender. As 

Bishop states several times in his recorded affidavits, the loan was assigned to 

Bishop individually, not to T.H. Trust (CR 276-279, 280-282, 285-286). T.H. Trust 

had no authority under the Coastal Deed of Trust to make a “credit bid” against the 

indebtedness of the Mulligan Note. Thus, Goldberg’s claim that he went to the 

November 7, 2007 sale and tendered a $130,000 “credit bid” on behalf of T.H. Trust, 

which he had no authority to do, fails to raise a genuine fact issue. 

 
on March 16, 2021 (Supp. CR 348-352), the documents did not comprise a proper abstract of title 
under Tex. R. Civ. P. 792 and 793 due to missing documents and multiple gaps in the chain of title. 
Additionally, Bishop and T.H. Trust did not file an abstractor’s certificate, a statement of the nature 
of each document filed, or evidence of a patent by the sovereign. Bishop does not refer to his 
purported “abstract” in response to the Pates’ Motions for Summary Judgment, so this evidence 
was not presented to the Trial Court. The purported “abstract” filed by T.H. Trust and Bishop does 
not raise a genuine issue of material fact. 
25 Per the terms of the Coastal Deed of Trust (CR 265-275), only the lender, Mulligan (or Bishop 
himself as Mulligan’s purported assignee) is permitted to credit bid at the foreclosure sale. See 
Coastal Deed of Trust, Section B, ¶ 6(c): “If there is a default on the Obligation or if Grantor fails 
to perform any of Grantor’s obligations and the default continues after any required notice of the 
default and the time allowed to cure, Lender may …c. purchase the Property at any foreclosure 
sale by offering the highest bid and then have the bid credited on the Obligation.” (Emphasis 
added) (CR 267). 
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In their reply, (CR 435-445) the Pates assert that the Goldberg Affidavit is 

defective because Mr. Goldberg failed to swear that the statements made therein are 

based upon his personal knowledge under Tex. R. Civ. P. 166a(f). The Goldberg 

Affidavit also wholly failed to address the salient issue of whether a trustee’s deed 

from the 2007 sale was recorded prior to the expiration of the four-year limitations 

period for the enforcement of the Coastal Deed of Trust (CR 439).  

Overall, the Goldberg Affidavit wholly failed to explain the multiple holes in 

T.H. Trust and Bishop’s title claim and failed to raise a genuine issue of material 

fact. 

d. Bishop’s additional arguments fail to advance the strength of 
T.H. Trust or Bishop’s claimed title to the Property. 
 

Bishop devotes the rest of his response (CR 319-336) to a litany of meritless 

arguments, none of which relate to T.H. Trust’s and Bishop’s burden to prove their 

title to the Property based on the strength of their own title:26 

  

 
26 The following arguments raised by Bishop in his Response to the Pates’ First Motion for 
Summary Judgment are addressed in Appellee’s Brief infra: (i) that the IRS Deed did not convey 
the Property to the Pates because it was a quitclaim deed (see Section E); and (ii) that the Pates 
lacked standing to assert their counter/crossclaims (see Section F). 
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    i. that the Pates’ First MSJ was untimely. 

 Bishop argued that the Pates’ First MSJ was filed in violation of Rule 166a 

because T.H. Trust and Bishop had not yet appeared or answered in the lawsuit. 

(CR 319). This argument is without merit because T.H. Trust and Bishop had been 

parties to the suit since its inception on July 25, 2017 and were counter/cross-

defendants since July 18, 2018, when they were duly served with the Pates’ original 

counterclaim and crossclaim (CR 27-36). In any event, the Trial Court had continued 

the oral hearing on the Pates’ First MSJ to April 19, 2021 to resolve Bishop’s alleged 

claim of insufficient notice. (Supp CR 437-438). 

   ii. that Bishop and JAB Development never owned the 
Property. 

 
 Bishop claimed that he and JAB Development never owned the Property (CR 

322, 325, 329-330). This argument is without merit and is refuted by the recorded 

Bishop Deed to JAB Development (CR 287-291) as well as the following IRS 

documents transferring JAB Development’s interest in the Property to the Pates: (i) 

the IRS lien against JAB Development (CR 292-296); (ii) the Certificate of Sale of 

Seized Property (CR 295); and (iii) the IRS Deed to the Pates (CR 297-300).  
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    iii. that the Pates’ claims are barred by limitations. 

 Bishop argued that the Pates’ counter/crossclaims were barred by the four-

year statute of limitations (CR 321). He claimed that the limitations period accrued 

on November 6, 2007, the date of the alleged foreclosure sale of the Property under 

the Coastal Deed of Trust. Id.  

 This argument is without merit, as the Alleged Substitute Trustee’s Deed was 

not filed until ten years after the alleged sale, on October 2, 2017 (CR 301-306). The 

Pates (as well as the rest of the world) did not have notice (actual or constructive) of 

the contents of the Alleged Substitute Trustee’s Deed until it was duly recorded on 

October 2, 2017. See Tex. Prop. Code § 13.002; Mooney, 622 S.W.2d at 85. 

 Accordingly, any cause of action arising from the Alleged Substitute Trustee’s 

Deed accrued on October 2, 2017, the date of recording. In re Estate of Matejek, 928 

S.W.2d 742, 744 (Tex. App.—Corpus Christi 1996, writ denied)(holding that statute 

of limitations on a claim to set aside a deed accrued on the date that the deed was 

recorded if the facts on the face of the deed put plaintiff on notice of her claims); 

Vance v. Bell, 797 S.W.2d 403, 405 (Tex. App.—Austin 1990, no writ) (constructive 

notice is limited to the facts reflected on the face of the records). The Pates’ 

counter/crossclaims, filed on July 18, 2018, are clearly within the four-year 

limitations period (CR 27-36). 
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    iv. that the IRS tax sale was illegal. 

 Bishop has asserted that the March 16, 2017 IRS sale of the Property to the 

Pates was “illegal” because (i) there was no notice of the tax sale provided to JAB 

Development (CR 325); and (ii) JAB Development owed “no money” to the IRS 

(CR 329). Bishop’s response (CR 319-336) contains no evidence to support these 

bare assertions.   

 Contrary to Bishop’s claims, the March 16, 2017 IRS tax sale was duly 

noticed, as shown by the Notice of Public Auction Sale dated February 8, 2016 

(CR 249-251). Moreover, the Notice of Federal Tax Lien (292-293), the Notice of 

Public Auction Sale (CR 249-251), the Certificate of Sale of Seized Property 

(CR 295-296), and the IRS Deed (CR 297-300) all confirm that JAB Development 

owed delinquent taxes to the IRS.  

 Based on the above, the Pates carried their summary judgment burden as 

against T.H. Trust and Bishop’s trespass to try title claims. T.H. Trust and Bishop 

failed to prove their claims of title to the Property based on the strength of their own 

title. There were no genuine issues of material fact. Accordingly, this Court should 

affirm the Trial Court’s Final Judgment awarding the Pates title to the Property. 
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E. The Trial Court’s finding that the IRS Deed conveyed title to the Property 
to the Pates should be affirmed. 

 
 1. Under Texas law, if the grantor of a quitclaim deed owns the 

property, then the title to the property is conveyed to the grantee in 
the same manner as a deed. 
 

 In pp. 12, 17-18 of the Appellant’s Brief, Bishop contends that the IRS Deed 

did not convey the Property to the Pates because it is a quitclaim deed. Bishop offers 

no evidence to support this bare contention other than the IRS Deed itself.  

 Bishop’s position is without merit and fails to raise a genuine issue of material 

fact. Texas courts have held that “If a grantor of a quitclaim deed owns the fee at the 

time of executing a quitclaim deed, then the grantor’s title is conveyed as fully and 

effectively as if the grantor had given a deed purporting to convey the fee.” Victoria 

Bank & Tr. Co. v. Cooley, 417 S.W.2d 814, 817 (Tex. Civ. App.—Houston [1st Dist.] 

1967, writ ref’d n.r.e.) (since the grantors owned the property in fee at the time they 

signed the quitclaim deed, the grantees acquired a fee simple title under the quitclaim 

deed); citing Harrison Oil Co. v. Sherman, 66 S.W. 2d 701, 705(Tex. App.—

Beaumont 1933, writ ref’d); Farhart v. Pope, 384 S.W.2d 932, 934 (Tex. Civ. App. 

Waco 1964), writ ref’d. n.r.e. (Apr. 28, 1965); Lott v. Lott, 370 S.W.2d 463, 465 (Tex. 

1963).  

 Further, 26 U.S.C. § 6339(b) of the Internal Revenue Code provides in 

relevant part:  



53 
 

(1) Deed as Evidence. The deed of sale … shall be prima facie evidence 
of the facts therein stated; and 
 

(2) Deed as Conveyance of Title. … [S]uch deed shall be considered 
and operate as a conveyance of all the right, title, and interest the 
party delinquent had in and to the real property thus sold at the time 
the lien of the United States attached thereto.  

 
26 U.S.C. § 6339(b). (Emphasis added). 

 The cases cited by Bishop do not hold that a quitclaim never results in the 

passing of any title, but rather that if the grantor of a quitclaim deed has no title, then 

no title will pass. Geodyne Energy Income Production Partnership I-E v. The Newton 

Corporation, 161 S.W.3d 482, 487 (Tex. 2005); Rogers, 884 S.W.2d at 769 and 

Jackson v. Wildflower Prod. Co., 505 S.W.3d 80, 89 (Tex. App.—Amarillo 2016, 

pet. denied). 

 2. The chain of title documents prove the Pates’ ownership of the 
Property. 

 
 The Pates have proved their ownership in the Property by the following chain 

of title instruments emanating from the common source, George Bishop: (i) the 

Bishop Deed to JAB Development (CR 287-291); (ii) the IRS lien against JAB 

Development (CR 292-296); (iii) the IRS Certificate of Sale of Seized Property 

(CR 295); and (iv) the IRS Deed to the Pates (CR 297-300). 

 The Bishop Deed (CR 287- 289) conveyed the Property to JAB Development 

by general warranty deed. The Bishop Deed states that Bishop, as Grantor, “grants, 

sells, and conveys to Grantee [JAB Development] the Property, together with all and 
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singular the rights and appurtenances therein in any way belonging, to have and to 

hold it to grantee and grantee’s heirs, successors, and assigns forever” (CR 287-289). 

As the grantor who warranted title, Bishop is estopped to assert anything in 

derogation of the grantee’s title. Wade v. Brockmann, 404 S.W.2d 622 (Tex. Civ. 

App.—Austin 1966, writ ref’d n.r.e.). 

 The IRS issued its Notice of Federal Tax Lien against the property of JAB 

Development on February 5, 2012, recorded the tax lien on February 12, 2013, and 

seized the Property of JAB Development on September 9, 2016 (CR 292-296, 297). 

Although the IRS seized the Property, the IRS did not become the Property’s owner 

in doing so. JAB Development remained the owner of the Property until the Property 

was sold and conveyed to the Pates via the IRS Deed. See United States v. Whiting 

Pools, Inc., 462 U.S. 198, 211 (1983) (ownership of the property is only transferred 

when the property is sold to a bona fide purchaser at a tax sale); 26 U.S.C. § 

6339(b)(2) (IRS deed is a conveyance of all the right, title, and interest the party 

delinquent had in and to the real property). On September 19, 2017, the IRS 

conveyed all JAB Development’s rights, title, and interest in the Property to the Pates 

via the IRS Deed (CR 297-300). 

 There is no doubt that the IRS Deed conveyed JAB Development’s title to the 

Property to the Pates. The IRS’ Notice of Federal Tax Lien (CR 292) states that the 

IRS’ tax lien covered “all property and rights to the property” belonging to [JAB 
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Development Corporation JAB Development Company a Corporation] for the 

amount of these taxes, and additional penalties, interest, and costs that may accrue.” 

(Emphasis added). 27 

 Further, the IRS’ Certificate of Sale of Seized Property (CR 295-296) states 

that the IRS sold at public sale “the property described below” to the Pates. This 

property is the same property that was conveyed by the Bishop Deed:  

I certify that I sold at public sale the [P]roperty described below, seized 
for nonpayment of delinquent Internal Revenue Taxes due from: JAB 
Development Company … The [P]roperty is described in Instrument 
#2009072850 in the deed records of Fort Bend County Clerk of Courts 
in Texas (CR 295) (Emphasis added). 
 

 Moreover, the IRS Deed (CR 297-300) states that on September 19, 2017, the 

IRS conveyed to the Pates: 

“all the rights, title, and interest” of the following real estate located in 
Fort Bend County: … Being the same property described in the 
Warranty Deed from GEORGE M. BISHOP, to JAB DEVELOPMENT 
COMPANY, dated November 12, 2007, recorded July 16, 2009, 
recording number 2009072850, Official Records of Fort Bend County, 
Texas” (CR 297) (Emphasis added). 

   
  
  

 
27 In p. 8 of the Appellant’s Brief, Bishop asserts that there is no connection between JAB 
Development Company and JAB Development Corporation. This assertion is without merit as the 
Notice of Federal Tax Lien lists both of these names for the taxpayer. (CR 292). Thus, the IRS’ 
tax lien covered the property for both JAB Development Corporation and JAB Development 
Company. Id. On March 11, 2020, the Pates recorded a Correction Deed to change the name of 
JAB Development in the IRS Deed as “JAB Development Corporation a/k/a JAB Development 
Company” (CR 315-318).  
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 3. Because JAB Development held title to the Property when the IRS 
signed the IRS Deed, JAB Development’s title was conveyed to the 
Pates. 
 

 The above documents establish that on September 19, 2017, the IRS Deed 

conveyed to the Pates “all right, title, and interest” that the JAB Development held 

in the Property (CR 297). The Property conveyed was the same Property that is 

described in the Bishop Deed (CR 297). The conveyance specifically included “the 

Property and all rights in the Property of JAB Development” as provided by the 

Notice of Federal Tax Lien (CR 292). The conveyance also included the right to rely 

on the Bishop Deed and its general warranty of title (CR 287-289).  
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 Based on the above, the IRS Deed conveyed title to the Property to the Pates. 

See Victoria Bank & Tr. Co., 417 S.W.2d at 817; 26 U.S.C. § 6339(b). Bishop’s 

response failed to raise a genuine issue of material fact as to the Pates’ ownership of 

the Property.  

 Accordingly, the Trial Court did not err in its finding that the IRS Deed 

conveyed title to the Property to the Pates. The Final Judgment should be affirmed 

in all respects. 

F. The Trial Court’s finding that the Pates had standing to assert their 
counter/crossclaims should be affirmed. 

 
1. A quiet title plaintiff must allege a right, title, or ownership in the 

property with sufficient certainty to warrant judicial interference.  
 

 To assert a claim for quiet title, a plaintiff must allege his right, title, or 

ownership in the property with sufficient certainty to enable the court to see that he 

has a right of ownership that will warrant judicial interference.” Wright v. Matthews, 

26 S.W.3d 575, 578 (Tex. App.—Beaumont 2000, pet. denied). Although the 

plaintiff in a quiet title case must base his action on the strength of his own title, he 

is not required to trace his title to either the sovereign or to a common source. Katz 

v. Rodriguez, 563 S.W.2d 627, 629-30 (Tex. Civ. App.—Corpus Christi 1977, writ 

ref'd n.r.e.) citing. Dalton v. Davis, 1 S.W.2d 571 (Tex. 1928); Lee v. Grupe, 223 

S.W.2d 548 (Tex. Civ. App. Texarkana 1949, no writ). The plaintiff must show an 

interest of some kind, but it is error to hold that the plaintiff must show a fee simple 
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or an uncontestable interest to prevail in a suit to remove a cloud on title or to quiet 

title. Id. 

 2. The Pates established an interest in the Property that is sufficient 
to have standing to assert their quiet title claim.  

 
As discussed in Section E supra, the Pates have proved their ownership in the 

Property by the following chain of title instruments emanating from the common 

source, George Bishop: (i) the Bishop Deed to JAB Development (CR 287-291); (ii) 

the IRS lien against JAB Development (CR 292-296); (iii) the Certificate of Sale of 

Seized Property (CR 295); and (iv) the IRS Deed to the Pates (CR 297-300). The 

Pates have thus shown a “right, title, or ownership in the Property … with sufficient 

certainty to warrant judicial interference.” Wright v. Matthews, 26 S.W.3d at 578. By 

proving their title to the Property from a common source, the Pates have gone above 

and beyond of what is required under Wright to have standing for their quiet title 

claims against T.H. Trust and Bishop. 

 As owners of the Property, the Pates had standing to assert their 

counter/crossclaims against T.H. Trust and Bishop because the Pates suffered a 

distinct injury that arose from the “cloud” on their title that was caused by the 

defective Alleged Substitute Trustee’s Deed. The Pates’ suit to remove the “cloud” 

on their title was a real controversy between the parties that was determined by the 

Trial Court in its Final Judgment. See Brown v. Todd, 53 S.W.3d 297, 305 (Tex. 2001) 

(plaintiff with standing has a “distinct injury” and “a real controversy between the 
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parties, which … will be actually determined by the judicial declaration sought”) 

citing Texas Workers’ Compensation Comm’n v. Garcia, 893 S.W.2d 504, 517-18 

(Tex. 1995) and State Bar v. Gomez, 891 S.W.2d 243, 245 (Tex. 1994).  

 Based on the above, the Trial Court’s finding that the Pates had standing to 

assert their counter/crossclaims should be affirmed. 

G. The Trial Court’s Order granting summary judgment on the Pates’ quiet 
title counter/crossclaim should be affirmed. 

 
 A quiet title action enables the holder of the feeblest equity to remove from 

his or her way to the title any unlawful hindrance having the appearance of a 

better right. Thomson v. Locke, 1 S.W. 112, 115 (1886); see Bell v. Ott, 606 S.W.2d 

942, 952 (Tex. Civ. App.—Waco 1980, writ ref’d n.r.e.). The goal of an action to 

quiet title is to nullify the effect of the disputed claims or encumbrances (the 

“clouds”) that affect or impair the title to the property when no other means exist to 

establish that the claim is invalid or unenforceable. See Sadler v. Duvall, 815 S.W.2d 

285, 293 n.2 (Tex. App.—Texarkana 1991, writ denied); Vanguard Equities, Inc. v. 

Sellers, 587 S.W.2d 521, 525 (Tex. Civ. App.—Corpus Christi 1979, no writ). 

1. Elements of quiet title claim. 

 In a suit to quiet title the plaintiff must show (1) an interest in a specific 

property, (2) title to the property is affected by a claim by the defendant, and (3) the 

claim, although facially valid, is invalid or unenforceable. Rhodes v. Kelly, No. 05-

16-00888-CV, 2017 Tex. App. LEXIS 6070, 2017 WL 2774452, at *10 (Tex. 
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App.—Dallas June 27, 2017, pet. denied) (mem. op.); Downtown McKinney 

Partners, LLC v. InterMcKinney, LLC, No. 05-22-00501-CV, 2023 Tex. App. 

LEXIS 4371, at *13 (Tex. App.—Dallas June 21, 2023, no pet. h.). 

2. The Pates carried their burden for summary judgment on their 
quiet title counter/crossclaim as a matter of law. 
 

 The Pates satisfied all the elements of their quiet title claim as a matter of law. 

First, the Pates showed that they owned the Property by virtue of the chain of title 

documents from the Bishop Deed in 2007 until the IRS Deed in 2017 as described 

in Section E supra (CR 287-300).  

 Second, the Pates’ title to the Property is affected by the “cloud” caused by 

the multiple defects in the Alleged Substitute Trustee’s Deed (CR 301-306) 

described supra. The Pates were entitled to judgment to remove the “cloud” on their 

title to the Property caused by the Alleged Substitute Trustee’s Deed. 

 Based on the above, the Pates carried their summary judgment burden with 

respect to their quiet title counter/crossclaim against T.H. Trust and Bishop. 

Accordingly, the Trial Court’s Final Judgment granting summary judgment in the 

Pates’ favor should be affirmed in all respects. 
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H. The Trial Court’s Final Judgment setting aside the Alleged Substitute 
Trustee’s Deed under the DJA should be affirmed. 

 
1. The DJA applies to quiet title claims concerning the validity of a 

deed, contract, or other document affecting title. 
 
The DJA offers a procedure for the judicial determination of “any question of 

construction or validity” arising under an instrument or contract. The DJA allows for 

the use of the statute by (1) a person “interested” under a deed or other writing 

constituting a contract or (2) a person whose rights or other legal relations are 

“affected” by a contract. Tex. Civ. Prac. & Rem. Code § 37.004(a). Further, the DJA 

expressly states that this enumeration does not limit or restrict the general powers 

conferred by the DJA to declare rights, status, or other legal relations. Tex. Civ. Prac. 

& Rem. Code § 37.003(c). Accordingly, the DJA should be liberally construed and 

“not hedged about by technicalities.” Anderson v. McRae, 495 S.W.2d 351, 356 (Tex. 

Civ. App.—Texarkana 1973, no writ) citing Cobb v. Harrington, 144 Tex. 360, 190 

S.W.2d 709, 714 (1945). 

Accordingly, a suit to remove a cloud from the title to real property applies 

within the literal provisions of the DJA if the suit questions the construction or 

validity of a deed, contract, or other document affecting title. Duncan Land & 

Exploration, Inc. v. Littlepage, 984 S.W.2d 318, 333–334 (Tex. App.—Fort Worth 

1998, pet. denied) (termination of oil lease based on quiet title and slander of title 

claims may be brought as declaratory judgment action); Anderson, 495 S.W.2d at 
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356 (declaratory action to remove cloud and declare rights involving 

easement); Indus. Structure & Fabrication, Inc. v. Arrowhead Indus. Water, Inc., 888 

S.W.2d 840, 844–845 (Tex. App.—Houston [1st Dist.] 1994, no writ)(declaratory 

judgment and quiet title claim asserted to remove improper lien recorded in real 

property records). 

2. Since the Pates proved their quiet title claim as a matter of law, the 
Trial Court did not err in setting aside the Alleged Substitute 
Trustee’s Deed under the DJA. 

 
The Pates showed that they were entitled to quiet their title to the Property and 

to remove the “cloud” on their title caused by the defective Alleged Substitute 

Trustee’s Deed. As such, the Pates were likewise entitled to a declaratory judgment 

that the Alleged Substitute Trustee’s Deed was null, void, and of no further effect. 

Accordingly, the Trial Court did not err in setting aside the Alleged Substitute 

Trustee’s Deed under the DJA. The Trial Court’s Final Judgment should be affirmed 

in all respects.28 

  

 
28Assuming, arguendo, that the Trial Court erred in its Final Judgment setting aside the Alleged 
Substitute Trustee’s Deed under the DJA (which the Trial Court did not err), because T.H. Trust 
and Bishop did not prevail on their trespass to try title claims and because the Pates established 
their right to remove the Alleged Substitute Trustee’s Deed as a “cloud” on their title, the Trial 
Court’s DJA ruling would not change the outcome of this appeal—that the Pates are the fee simple 
owners of the Property. The Trial Court did not award any attorney’s fees under the DJA. 
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I. The Trial Court’s Final Judgment granting summary judgment on T.H. 
Trust’s and Bishop’s DJA claim should be affirmed. 

 
1. A trespass to try title action is the sole method of determining title 

to property. 
 

 T.H. Trust and Bishop asserted a DJA claim to claim title to the Property. The 

DJA claim is improper because a trespass to try title claim under Tex. Prop. Code 

§ 22.001(a) is the sole method of determining their title to the Property.  

In Martin v. Amerman, 133 S.W.3d at 265-267, the Texas Supreme Court held 

that, because the Texas Property Code provides that a trespass to try title action is 

the sole method of determining title to land or real property, a party may neither 

avoid the pleading and proof requirements of the trespass to try title action, nor 

supplement the remedies available to such an action by styling it as an action for a 

declaratory judgment. 

 Because T.H. Trust and Bishop were required to prove their title via a trespass 

to try title action under Tex. Prop. Code § 22.001(a), and not via a DJA claim, the 

Trial Court did not err in granting summary judgment in the Pates’ favor on T.H. 

Trust and Bishop’s DJA claims. Accordingly, the Trial Court’s Final Judgment 

should be affirmed in all respects. 

CONCLUSION AND PRAYER 

Appellees, Robert G. Pate and Judy L. Pate, having met their burden for 

summary judgment, are entitled to prevail on appeal. Bishop has failed to 
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demonstrate a genuine issue of material fact precluding summary judgment. 

Accordingly, the Pates request that the Trial Court’s Final Judgment be affirmed in 

all respects. 

WHEREFORE, PREMISES CONSIDERED, Appellees, ROBERT G. PATE 

AND JUDY L. PATE respectfully request that the appeal of Appellant, GEORGE 

M. BISHOP be in all things denied and overruled, and that the Final Judgment of the 

Trial Court be upheld in all respects, and for such other and further relief to which 

the Pates may be justly entitled. 

Respectfully submitted, 
 

  INVICTA LAW FIRM 
 
 

By:        
 Alicia M. Matsushima 
 Texas Bar No. 24002546 
 Moises Liberato Jr. 
 Texas Bar No. 24132067 
 1923 Washington Ave. Ste. 2275 
 Houston, Texas 77007 
 (713) 955-4559 Tel. 
 alicia@invictalawfirm.com 
 moises@invictalawfirm.com  
 

      ATTORNEYS FOR APPELLEES,  
ROBERT G. PATE AND JUDY L. PATE 
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Local Rules 
 

District Courts 
Of 

 Fort Bend County  
 

OBJECTIVE OF RULES 
 

The objective of the rules of the District Courts of Fort Bend County is to obtain a just, fair, equitable and 
impartial adjudication of the rights of litigants under established principles of substantive law and established 
rules of procedural law.  
 
Where attorney or counsel is used in these rules, the term shall also include a pro se 
party/party not represented by counsel.  
 

1. TIME STANDARDS: District Judges in Fort Bend County should, as far as reasonably possible, 
ensure that all cases are brought to trial or final disposition in conformity with the following standards: 
1.1. Criminal cases: Within 12 months of arrest or indictment whichever is earlier. 
1.2. Civil cases other than Family Law: 

1.2.1. Civil jury cases.  Within 18 months of appearance date. 
1.2.2. Civil non-jury cases.  Within 12 months from appearance date.  

1.3. Family Law Cases:  
1.3.1. Contested Family Law Cases.  Within 6 months from appearance date or within 6 months from 

the expiration of the waiting period provided by the Family Code where such is required, whichever 
is later. 

1.3.2. Uncontested Family Law Cases.  Within 3 months from appearance date or within 3 months from 
the expiration of the waiting period provided by the Family Code where such is required, which is 
later. 

1.4. Complex cases:  It is recognized that in especially complex or special circumstances it may not be 
possible to adhere to these standards.          

2. REPORTS TO THE ADMINISTRATIVE JUDGE:  The district clerk shall supply to the 
Administrative Judge of Fort Bend County, on a monthly basis, information concerning the number of filings, 
dispositions, trials and other judicial activities in each court.  

 
3. CIVIL CASES 

3.1.  FILING & ASSIGNMENT. On being filed, a case shall be assigned randomly to the docket of one 
of the courts. Once assigned to a court, a case will remain on the docket of that court for all purposes 
unless transferred. 

3.2.  TRANSFER: 
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3.2.1. Prior Judgment. Any claim for relief based upon a prior judgment shall be          assigned to the 
court of original judgment. 

3.2.2. Prior filings. Any matter filed after a non-suit, dismissal for want of prosecution, or other 
disposition of a previous filing involving substantially-related parties and claims shall be assigned to 
the court where the prior matter was pending. 

3.2.3. Consolidation: 
3.2.3.1. Consolidation of Cases.   A motion to consolidate cases must be heard in the court where 

the first filed case is pending. If the motion is granted, with the consent of the transferring court 
the consolidated case will be given the number of the first filed case and assigned to that court. 

3.2.3.2. Consolidation of Discovery.  A motion to consolidate discovery in separate cases must 
be heard in the court where the first filed case is pending. If the motion to consolidate 
discovery is granted, the case will not transfer, but the consolidating court will conduct the 
discovery management. 

3.2.4. Severance: If a severance is granted, the new case will be assigned to the court where the original 
case pends, bearing the same file date and the same number as the original case with a letter 
designation; provided, however, that when a severed case has previously been consolidated from 
another court, the case shall upon severance be assigned to the court from which it was 
consolidated. 

3.2.5. Agreement    Any case may be transferred from one court to another court by written order of 
the judge of the court from which the case is transferred; provided, however, that the transfer must 
be with the written consent of the court to which the case is transferred. 

3.3. MOTIONS. 
3.3.1. Form.  Motions shall be in writing and shall be accompanied by a certificate of service and 

proposed order granting the relief sought. The proposed order shall be a separate instrument, unless 
the entire motion, order, signature lines and certificate of service are all on one page.  Motions shall 
include a certificate of conference in compliance with Rule 3.3.9. 

3.3.2. Response.  Responses shall be in writing and shall be accompanied by a proposed order. 
Failure to file a response may be considered a representation of no opposition. 

3.3.3. Submission.  Motions may be heard by written submission. Motions shall state a Monday date 
at 8:00 a.m. as the date for written submission. This date shall be at least 10 days from filing, except 
on leave of court. Responses shall be filed at least three days before the date of submission, except 
on leave of court. 

3.3.4. Oral Hearings. Settings for oral hearings should be requested from the court coordinator. The 
notice of oral hearing shall state the time and date and be provided to all adverse parties or their 
counsel, by the requestor. 

3.3.5. Unopposed Motions. Unopposed motions shall be labeled "Unopposed" in the caption. 
3.3.6. Discovery motions.  All motions for discovery sanctions, requests for ruling on discovery 

objections, and motions to compel discovery shall set out within the body of the motion, the 
interrogatory or request which is in dispute, and the objection and answer or response which is in 
dispute, so that all matters necessary for the Court’s consideration are set out in one concise 
document. 

3.3.7.  Any motion to withdraw must comply with Rule 10 of the Texas Rules of Civil Procedure. 
3.3.8. Any dismissal or non-suit shall be accomplished by notice with a court order. 
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