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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

MORLOCK, LLC,

Plaintiff,
VS. CIVIL ACTION NO. 4:12-CV-03648
JPMORGAN CHASE BANK, N.A.; cp
JPMORGAN CHASE & CO.,

w W W W W N W W W

Defendant.

OPINION AND ORDER

Pending in this case is Defendant JPMorgan Chasi'8d&ule 12(b)(6) Motion to
Dismiss (Document No. 4). Having considered thatiom, the response, Defendant’s reply, the
allegations in Plaintiff's pleading, and the apabte law, the Court ORDERS, for the reasons set

forth below, that Defendant’s Motion to Dismiss (@oent No. 4) is GRANTED.

Procedural History

Plaintiff Morlock, L.L.C., (“Morlock”) filed suit @ainst Defendant JPMorgan Chase
Bank, N.A., (“Chase”) in County Court at Law No.of Harris County, Texas, Cause No.
1022607, seeking to enjoin foreclosure proceedargs quiet title on property located at 2830
Trinity Glen, Houston, Texas 77047 (hereafter mefgérto as the “Property”). In the Original
Petition and Application for Temporary Restraini@gder that was filed in state court, Morlock
alleged that Chase was not the valid owner of tite an the Property and therefore did not have
the right to post the Property for foreclosure. Mok sought a judgment determining whether
Chase has any interest in the Property and andagmpreventing Chase from interfering with

Morlock’s possession of the property.
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Chase removed the case to this Court on the bbdisarsity, and shortly thereafter filed
a Rule 12(b)(6) Motion to Dismiss. In that Motian@ismiss, Chase argues that Morlock has not
stated a claim to quiet title on the property, tNadrlock has no standing to challenge the
assignment of the note by MERS [Mortgage Electrétagistration Systems] to Chase, and that
there are no facts asserted that would warraneregtclaratory or injunctive relief. Morlock has
filed a response to the Motion to Dismiss, anddimerequested leave to amend. Chase, in its
Reply, argues that Morlock’s proposed amendmenhaasave its claim from dismissal under

Rule 12(b)(6).

. Rule 12(b)(6) Standard

Rule 12(b)(6) provides for dismissal of an action‘failure to state a claim upon which
relief can be granted.”d&#d. R. Civ. P. 12(b)(6). “To survive a motion to dismiss, a @bamt
must contain sufficient factual matter, acceptetras, to ‘state a claim to relief that is plausibl
on its face.”Ashcroft v. Igbal556 U.S. 662, 128 S. Ct. 1937, 1949 (2009) (qadell Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim is said topbeusible if the complaint
contains “factual content that allows the courtitaw the reasonable inference that the defendant
is liable for the misconduct allegedgdbal, 129 S. Ct. at 1949. Plausibility will not be faln
where the claim alleged in the complaint is basadlyg on legal conclusions, or a “formulaic
recitation of the elements of a cause of actidiwbmbly 550 U.S. at 555. Nor will plausibility
be found where the complaint “pleads facts that mexely consistent with a defendant’s
liability” but “stops short of the line between pdslity and plausibility” or where the complaint
is made up of “naked assertions devoid of furtfemtual enhancement.fgbal, 129 S. Ct. at

1949 (quoting Twombly 550 U.S. at 557). Plausibility, not sheer podisybior even
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conceivability, is required to survive a Rule 1Z@)motion to dismissTwombly 550 U.S. at
556-557;Igbal, 129 S. Ct. at 1950-1951.

In considering a Rule 12(b)(6) motion to dismidbywell-pleaded facts are to be taken as
true and viewed in the light most favorable to pheantiff. Scheuer v. Rhode416 U.S. 232, 236
(1974). As is onlyactsthat must be taken as true, however, the court‘imegin by identifying
the pleadings that, because they are no more thaslusions, are not entitled to the assumption
of truth.” Igbal, 129 S.Ct. at 1950. It is only then that the caart view the well-pleadef@dcts
“assume their veracity and [ ] determine wheth@ytplausibly give rise to an entitlement to

relief.” Id. at 1950.

1.  Discussion

Chase has submitted with its Motion to Dismiss @ycof the Deed of Trust, the
Assignment of the Deed of Trust by MERS to Chase] a Declaration of Covenants,
Conditions, and Restrictions for Brunswick MeadoveeExhibits B-D to Defendant’s Motion
to Dismiss (Document Nos. 4-2, 4-3 and 4-4). Thlsmuments, because they are all matters of
public record, having been filed in the Public Relsocof Harris County, Texas, may properly be
considered in connection with a Rule 12(b)(6) Motio Dismiss.See Norris v. Hearst Tryst
500 F.3d 454, 461 (5th Cir. 2007) (“it is clearlsoper in deciding a 12(b)(6) motion to take
judicial notice of matters of public record”).

Morlock alleges in its state court petition thatsitthe owner of the property located at
2830 Trinity Glen, Houston, Texas 77047; that ‘§]JBeed of Trust and assignment, although
appearing valid on its face, is invalid and of wock or effect because . . . MERS was not the

holder of the original note that was secured by BDleed of Trust”; that “the assignment by
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MERS was not valid” and that as a consequence Cisget and was not the owner and holder
of the Note [on the property] and, therefore, hagight or authority to post the Property for a
Trustee’s Sale.” Plaintiff’'s Original Petition, adgpplication for Temporary Restraining Order,
attached to Defendant's Notice of Removal as Docunio. 1-2 (hereafter referred to as
“Petition”). Chase argues that Morlock’s allegadail to state a claim because: (1) Morlock,
which was not a party to the Deed of Trust or te&ignment, has no standing to challenge the
assignment of the Deed of Trust to Chase; (2) MEBR#¢h was included in the Deed of Trust
as the “nominee for Lender and Lender’s successmtsassigns,” had the authority to assign the
Deed of Trust to Chase; and (3) Morlock, which aeglithe Property through a homeowner’s
lien foreclosure sale, purchased the Property stiipeany superior liens, including Chase’s lien,
and therefore cannot, as a matter of law, stat&iendo quiet title. Morlock’s response to
Chase’s Motion to Dismiss makes it clear that Mckles asserting only a claim to quiet title to
the property, and is seeking both declaratory apactive relief. (Document No. 5).

“A suit to clear or quiet title—also known as staitremove cloud from title—relies on the
invalidity of the defendant’s claim to the propettfEssex Crane Rental Corp. v. Cart&71
S.W.3d 366, 388 (Tex. App.—Houston [1st Dist.] 2D1Phe cause of action, which is an
equitable one under Texas law, “exists ‘to enabke holder of the feeblest equity to remove
from his way to legal title any unlawful hindranleaving the appearance of better righHHdhn
v. Love 321 S.W.3d 517, 531 (Tex. App.—Houston [1st Di2009, review denied) (quoting
Thomson v. Lockes6 Tex. 383, 1 S.W. 112, 115 (1886)). The eles@fta quiet title claim
include: “(1) an interest in a specific propert®) {itle to the property is affected by a claim by
the defendant, and (3) the claim, although faciadliid, is invalid or unenforceableU.S. Nat.

Bank Ass’'n v. JohnspiNo. 01-10-00837-CV, 2011 WL 6938507 at *7 (TexppA—Houston
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[1st Dist.] 2011). At its most basic, however, “thlaintiff has the burden of supplying the proof
necessary to establish his superior equity and taytelief.” Id. A plaintiff can only recover on a
quiet title claim by establishing the strength a$ lown title; attacking the weakness of the
defendant’s title will not sufficeFricks v. Hancock45 S.W.3d 322, 327 (Tex. App.—Corpus
Christi 2001) (“A plaintiff in a suit to quiet tél must prove and recover on the strength of his
own title, not on the weakness of his adversaitf).

Here, the Deed of Trust, the assignment of the Dde@rust, and the Declaration of
Covenants, Conditions, and Restrictions for BrugkwWeadows, all of which are matters of
public record, and all of which can properly be sidered in connection with Chase’s Motion to
Dismiss, show that MERS had the authority to astignDeed of Trust, that MERS assigned the
Deed of Trust to Chase, and that any interestenPitoperty that Morlock obtained by virtue of
foreclosure of the homeowner association’s liesubordinate to Chase’s mortgage lien on the
Property. In particular, the Deed of Trust, whioamed Universal American Mortgage
Company, LLC as the lender, and Marcos Rodriguethasborrower, identified MERS as a
“nominee for Lender . . . . and Lender’s succesaoib assigns” and as the “beneficiary” under
the Security Instrument. (Document No. 4-2 at ph@é 12). In addition, the assignment of the
Deed of Trust to Chase reveals that MERS, as th#ehof the Deed of Trust for the original
lender, Universal American Mortgage Company LLGigsed the Deed of Trust to Chase on
August 26, 2012. (Document No. 4-3 at page 1 of Eally, the Declaration of Covenants,
Conditions, and Restrictions for Brunswick Meadowskes it clear that homeowners
associations’ liens are junior, or inferior, to ngage liens. The Declaration of Covenants,
Conditions, and Restrictions for Brunswick Meadg#svides in this respect:

Section 5. Lien for Assessments. All sums asseagathst any Unit or Lot
pursuant to this Declaration, together with lateargles, interest, costs and
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reasonable attorney’s fees actually incurred, asiged herein, shall be secured

by a continuing vendor’s lien on such Unit or Latfavor of the Association.

Such lien shall be superior to all other liens andumbrances on such Unit or

Lot, except for (a) liens of ad valorem taxes;wrl{ens for all sums unpaid on a

first Mortgage or on any Mortgage to Declarant drdgorded in the Official

Public Records of Real Property of Harris Countgxds, and all amounts

advanced pursuant to such Mortgage and secureebther accordance with the

terms of such instrument.

(Document No. 4-4 at page 8 of 48).

The Deed of Trust, the assignment of the Deed afstfrand the Declaration of
Covenants, Conditions, and Restrictions, taken thmgewith the allegations in Plaintiff's
Petition, negate the elements of any quiet titenelthat Morlock either did or could have
alleged. Based on the contents of the Deed oft mid the assignment of the Deed of Trust,
Chase’s facially valid claim to the Property is,remid cannot be found, invalid or unenforceable
based on the improper assignment allegations inddk’s petition.

Moreover, to the extent Morlock believes that tleespn who signed the assignment for
MERS did not have the authority to do so, Morloehmrot, as a matter of law, challenge the
assignment on that basis. Only those who are paxi@n assignment, agents or assignees of a
party to an assignment, or a third party benefjc@ran assignment can raise such challenges.
Kittler v. GMAC Mortgage, LLCNo. H-12-0902, 2013 WL 3294036 at *6 (S.D. Texnd 28,
2013) (“plaintiffs have no standing to challengsigsments unless they become a party, agent
or assignee of a party, or a third-party beneficiaf the agreement”)see alsoReinagel v.
Deutsche Bank Nat'| Trust GaNo. 12-50569, _ F.3d ___, 2013 WL 3480207 af5'5Cir.
July 11, 2013) (facially valid assignment cannothallenged by plaintiffs, who were not parties
to the assignment, for lack of authority).

In addition, given the contents of the Declaratioh Covenants, Conditions, and

Restrictions, which provides that mortgage lieng auperior to liens arising from the
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Declaration, Morlock has not, and cannot, estalilighstrength of his title vis-a-vis Chase. Nor
does Morlock plead any facts to support a clairsugderior lien. Accordingly, Morlock’s quiet
title claim is subject to dismissal under Rule )@&h See, e.g., Bell v. Bank of America Home
Loan No. 4:11-cv-02085, 2012 WL 568755 at *7 (S.D. T2R@12) (dismissing quiet title claim
where plaintiff alleged “no facts to support a sumetitle claim”); Woods v. Bank of America,
NA, No. 3:11-cv-1116-B, 2012 WL 1344343 at *9 (disnmggiquiet title claim under Rule
12(b)(6) where “MERS had legal capacity to transtsrinterests to BAC”)James v. Wells
Fargo Bank, N.A.No. 3:11-cv-2228-B, 2012 WL 778510 at *3 (N.DxXT2012) (same)Ray V.
Citimortgage, Ing. No. A-11-CA-441-SS, 2011 WL 3269326 at *4-5 (W.Dex. 2011)
(dismissing quiet title claim where complaint coné&al no allegations regarding the strength of
the plaintiff’s title to the property).

Morlock’s additional argument, that the postingtloé Deed of Trust is invalid because
Morlock was not given notice of the Substitute Tees Sale, also fails because Plaintiff was
not entitled to notice of the foreclosure procegdinThe Texas Property Code provides for
notice of a foreclosure sale conducted pursuaatdeed of trust to “each debtor who, according
to the records of the mortgage servicer of the ,disbbbligated to pay the debt."EX. PROP.
CoDE § 51.002(3). There is no requirement that noticreclosure proceedings be issued to
any individuals who were not parties to the deedrudt. Rodriguez v. Ocwen Loan Servicing,
LLC, 306 F. App’x 854, 856 (5th Cir. 2009) (quotigganley v. CitiFinancial Mortg. Cp121
S.W.3d 811, 817 (Tex. App.—Beaumont 2002, pet. eBhi Here, Morlock was not a party to
the original Deed of Trust, nor was Morlock a debdo the loan. Therefore, Morlock was not
entitled to notice of the foreclosure proceedings.

As for Morlock’s claim to declaratory and injuncativelief, in the absence of a viable
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substantive claim, such relief is not availabBd Richardson Carbon & Gasoline Co. v.
Interenergy Res., Ltd99 F.3d 746, 752 n.3 (5th Cir. 1996) (“The Tekhsform Declaratory
Judgment Act, EX. Civ. PRAC. & REM. CODE ANN. § 37.001 et. seq. (Vernon 1986), is merely a
procedural device; it does not create any substanights or causes of action.”Byers v.
Aurora Loan Servs., L.L.C787 F. Supp. 2d 451, 457 (E.D. Tex. 2011) (dismgs claim for
declaratory judgment where all underlying substentlaims had been dismisse¥aldez v.
Federal Home Loan Mortg. CorpNo. 3:11-cv-1363, 2011 WL 7068386 at *3 (N.D. Tg11)
(where plaintiff failed to state a claim for trespdao try title and to quiet title, plaintiff's ctas

for declaratory and injunctive relief were also jggbto dismissal under Rule 12(b)(6)Jgmes v.
Wells Fargo Bank, N.A.No. 3:11-cv-2228-B, 2012 WL 778510 at *4 (N.D.xTe012)
(dismissing claim for declaratory relief where tharguments for declaratory relief are
unsupported by the facts alleged”). Here, the anillgstantive claim asserted by Morlock is to
quiet title to the Property. As that claim cannatvsve dismissal under Rule 12(b)(6), Morlock’s
request for declaratory and injunctive relief mostdismissed as well.

Finally, as for Morlock’s request for leave to ardets pleadings, which was filed as part
of its Response to the Motion to Dismiss, Morloes imade no showing that it could amend its
pleadings in such a way as to state a viable ctamnelief. While Morlock states that it could
“amend its pleadings to add more specific factllagations against Defendant in support of its
claims,” Morlock’s Response (Document No. 5) av@rlock does not explain how any “facts”
could change the legal effect of the clear termth@&public documents submitted by Chase and
considered herein.

Under FED. R. Civ. P.15(a)(2), leave to amend should be freely givehéw justice so

requires.” When a claim is subject to dismissalamRule 12(b)(6) for failure to state a claim,
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“district courts often afford plaintiffs at leash@ opportunity to cure pleading deficiencies. . .
unless it is clear that the defects are incurabl¢he plaintiffs advise the court that they are
unwilling or unable to amend in a manner that aubid dismissal.” Great Plains Trust Co. v.
Morgan Stanley Dean Witter & Cd313 F.3d 305, 329 t(SCir. 2002). Here, given the contents
of the public records relative to the Property sgue in this case, records which show that
Morlock obtained the Property subject to supeiiemd, including that of Chase, Morlock cannot
cure the defect in its pleadings with an amendmeht. addition, given the rejection, by
numerous courts, of thexacttype of claims asserted by Morlock in this casghlbefore and
after amendment, there is no reasonable likelihiad Morlock could, through amendment,
state a viable claim for relieMorlock, LLC v. Bank of New York MelloNo. H-12-1585, 2012
WL 5943469 (S.D. Tex. Nov. 27, 2012) (Atlas, Mprlock, LLC v. Bank of New York Mellon
No. H-12-1798, 2012 WL 5943500 (S.D. Tex. Nov. 2@12) (Atlas, J.)Morlock, LLC v. JP
Morgan Chase Bank, N.ANo. H-12-1448, 2012 WL 3187918 (S.D. Tex. Aug2@12) (Lake,.
J),affd, __ F.App’x ___, 2013 WL 2422778"(&ir. 2013);Morlock, LLC v. Metlife Home
Loans LLC, H-12-0142, Document Nos. 15, 16 and 17 (S:Bx. 2013) (Miller, J.)Morlock,
LLC v. Bank of America, N.AH-12-0364, Document Nos. 10 and 13 (S.D. Tex22@Miller,
J.). Therefore, leave to amend is denied as fatittMorlock’s claims will be dismissed.
V.  Conclusion and Order

Based on the foregoing, and the conclusion thainfiffahas not and cannot state a
plausible claim under Texas law to quiet titlelie Property at issue in this case, it is

ORDERED that Defendant’'s Rule 12(b)(6) Motion tesibiss (Doc. 4) is GRANTED

and Plaintiff's claims are DISMISSED.
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SIGNED at Houston, Texas, this 13th day of Septn2013.

-

WW

MELINDA HARMON
UNITED STATES DISTRICT JUDGE

10/10



