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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

DAVID L. GLASSEL, §
§

Plaintiff, §
§

vs. §
§

CIVIL ACTION NO. 4:17-cv-553

OCWEN LOAN SERVICING, LLC, et al., §
§

Defendants. §

DEFENDANT OCWEN LOAN SERVICING, LLC’S
MOTION TO SUBSTITUTE COUNSEL

Ocwen Loan Servicing, LLC (“Ocwen” or “Defendant”) hereby requests that the Court

allow the substitution of Robert T. Mowrey, Nicola M. Shiels, and Sahar H. Shirazi of Locke

Lord LLP, as counsel of record for Defendant, in place of Mark D. Cronenwett of Mackie Wolf

Zientz & Mann, P.C. Counsel for Defendant has conferred with all other counsel of record

regarding Defendant’s request to substitute to counsel, and they consent to Defendant’s request.

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that this

Court grant its motion and allow Robert T. Mowrey, Nicola M. Shiels, and Sahar H. Shirazi of

Locke Lord LLP to be substituted as counsel of record for Defendant in place of Mark D.

Cronenwett of Mackie Wolf Zientz & Mann, P.C., and such other and further relief as this Court

deems appropriate.
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Respectfully submitted,

LOCKE LORD LLP

/s/ Nicola M. Shiels

Robert T. Mowrey (“Attorney-in-Charge”)
State Bar No. 14607500
S.D. Bar No. 9529
rmowrey@lockelord.com

Nicola M. Shiels
State Bar No. 24037489
S.D. Bar No. 2936105
nicola.shiels@lockelord.com

2200 Ross Avenue, Suite 2800
Dallas, Texas 75201-6776
(214) 740-8000
(214) 740-8800 (facsimile)

Sahar H. Shirazi
State Bar No. 24085809
S.D. Bar No. 2149563
sahar.shirazi@lockelord.com
JP Morgan Chase Tower
600 Travis Street, Suite 2800
Houston, Texas 77002
(713) 226-1200
(713) 223-3717 (facsimile)

SUBSTITUTING ATTORNEYS FOR DEFENDANT

/s/ Mark D. Cronenwett (by permission/NMS)
Mark D. Cronenwett
Texas Bar No. 00787303
mcronenwett@mwzmlaw.com
MACKIE WOLF ZIENTZ & MANN, P.C.
14160 North Dallas Parkway, Suite 900
Dallas, Texas 75254
(214) 635-2650
(214) 635-2686 (facsimile)

WITHDRAWING ATTORNEY FOR DEFENDANT
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CERTIFICATE OF CONFERENCE

On September 6, 2018, I conferred with Larry Vick, Michael Hord, Andrea Belgau, and
Mary Markantonis regarding the motion for substitution of counsel for Defendant. All stated
that they are not opposed to the relief sought in the motion. The undersigned was unable to
confer with Melinda Poole.

/s/ Nicola M. Shiels
Nicola M. Shiels

CERTIFICATE OF SERVICE

The undersigned certifies that on the 10th day of September 2018, a true and correct copy
of the foregoing document was served on the following pursuant to the Federal Rules of Civil
Procedure.

Larry Alton Vick
Attorney at Law
10497 Town & Country Way, Suite 700
Houston, TX 77024

Michael F. Hord, Jr.
Eric C. Mettenbrink
Hirsch & Westheimer, P.C.
1415 Louisiana Street, 36th Floor
Wedge International Tower
Houston, Texas 77002

Andrea E. Belgau
Assistant U.S. Attorney
1000 Louisiana, Ste. 2300
Houston, TX 77002

Mary M. Markantonis
Dean G. Pappas Law Firm, PLLC
818 Town & Country Blvd., Ste. 400
Houston, TX 77024

Melinda Poole, Pro Se
66 Summer Crest Cir.
The Woodlands, TX 77381

/s/ Nicola M. Shiels

Nicola M. Shiels
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

DAVID L. GLASSEL, §  

 §  

Plaintiff, §  

 §  

v. § Civil Action No. 4:17-cv-553 

 §  

OCWEN LOAN SERVICING, LLC, §  

 §  

            Defendant. §  
 

 

DEFENDANT’S FIRST AMENDED CERTIFICATE OF INTERESTED  

PARTIES/CORPORATE DISCLOSURE STATEMENT 

 

Defendant Ocwen Loan Servicing, LLC hereby files this its First Amended Certificate of 

Interested Persons/Corporate Disclosure Statement and states as follows: 

I.  INTERESTED PARTIES 

The following is a complete list of all persons, associations of persons and entities that 

are financially interested in the outcome of the case, to Defendant’s knowledge: 

1. David L. Glassel 

Plaintiff, Pro se 

2119 Old Ox Road 

Spring, Texas 77386 

(832) 533-7767 

 

2. Ocwen Loan Servicing, LLC 

Defendant  

c/o Mark D. Cronenwett 

Philip Danaher 

Mackie Wolf Zientz & Mann, P. C. 

14160 North Dallas Parkway, Suite 900  

Dallas, TX 75254 

(214) 635-2650 
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Respectfully submitted,  

By:  /s/ Mark D. Cronenwett   

 MARK D. CRONENWETT 
 Texas Bar No. 00787303 

 Southern District Bar No. 21340 
 mcronenwett@mwzmlaw.com  
 
MACKIE WOLF ZIENTZ & MANN, P. C. 

14160 North Dallas Parkway, Suite 900 

Dallas, TX 75254 

Telephone: 214-635-2650 

Facsimile: 214-635-2686 
 
ATTORNEYS FOR DEFENDANT  

 

 

 

CERTIFICATE OF SERVICE 

 

 I certify that on the 28
th

 day of February, 2017, a true and correct copy of the foregoing 

document was served via certified mail and regular U.S. mail on the pro se party listed below: 

 

Dave L. Glassel  

2119 Old Ox Road 

Spring, Texas 77386 

/s/ Mark D. Cronenwett   

MARK D. CRONENWETT 
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United States District Court
Southern District of Texas

ENTERED
September 12, 2017
David J. Bradley, Clerk
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

DAVID L. GLASSEL, §  

 §  

Plaintiff, §  

 §  

v. § Civil Action No. 4:17-cv-553 

 §  

OCWEN LOAN SERVICING, LLC, §  

 §  

            Defendant. §  
 

 

INTERVENOR-PLAINTIFF DEUTSCHE BANK NATIONAL TRUST  

COMPANY, AS TRUSTEE’S MOTION TO INTERVENE 

 

 COMES NOW Intervenor-Plaintiff Deutsche Bank National Trust Company, as Trustee, 

in Trust for Registered Holders of Long Beach Mortgage Loan Trust 2006-7, Asset-Backed 

Certificates, Series 2006-7 (“Deutsche Bank”) and pursuant to Federal Rule of Civil Procedure 

24 respectfully requests that the Court grant its Motion to Intervene and for its Original Petition 

to become part of the record of this cause, and in support respectfully shows the Court: 

I.  STATUS OF PLEADINGS 

1. On February 6, 2017, David L. Glassel (“Glassel”) filed Plaintiffs Original 

Pettition [sic] to Quiet Title and Request for Temporary Restraining Order, thereby opening 

cause number 17-02-01580 in the 244th Judicial District of Montgomery County, Texas. Glassel 

alleges that Defendant Ocwen Loan Servicing, LLC violated certain constitutional and statutory 

requirements in the origination of a loan on Glassel’s “residential and business homestead in 

Montgomery County with a legal description of: Lot Sixty-Four (64), and Lot Sixty Five (65) in 

Block Three (3) of Spring Forest Section One. . . .” Lots Sixty-Four and Sixty-Five, respectively 

known as 2123 Old Ox Road and 2119 Old Ox Road, are distinct properties subject to distinct 

loan agreements owned by distinct entities. Deutsche Bank is the holder and beneficiary of the 
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Note and Security Instrument related to 2119 Old Ox Road. Deutsche Bank is not currently a 

party to this cause. Deutsche Bank seeks to intervene in this cause and assert claims against 

Glassel to foreclose on 2119 Old Ox Road because of Glassel’s default under the terms of the 

Note and Security Instrument. 

II. ARGUMENT AND REQUEST FOR RELIEF 

A. Intervention as a Matter of Right 

2. Federal Rule of Civil Procedure 24(a) allows a movant who “claims an interest 

relating to the property or transaction that is the subject of the action, and is so situated that 

disposing of the action may as a practical matter impair or impede the movant’s ability to protect 

its interest, unless existing parties adequately represent that interest,” to intervene in the action as 

a matter of right. FED. R. CIV. P. 24(a). Deutsche Bank may intervene as of right under Rule 24 

because Deutsche Bank has an interest in a property made subject to this action and Deutsche 

Bank’s ability to protect that interest may be impeded by disposition of this action. 

3. This case involves a dispute over loans taken out by Glassel and secured by the 

equity in two contiguous but distinct properties: 2119 Old Ox Road and 2123 Old Ox Road. On 

June 9, 2006, Glassel executed a Texas Home Equity Security Note for a $204,000.00 loan that 

encumbered 2119 Old Ox Road. (Exhibits B & C.) The original lender on the Note was Long 

Beach Mortgage Company (Exhibits B & C.) The Note and Security Instrument were 

subsequently transferred to Deutsche Bank. (Exhibit D.) On August 22, 2006, Glassel executed a 

Deed of Trust with GreenPoint Mortgage Funding, Inc. as lender, securing a $168,000.00 loan 

with an interest in 2123 Old Ox Road. (Exhibit E.)  

4. Glassel’s claim that the lenders committed a “loan stacking violation” by 

encumbering Glassel’s property with multiple home equity loans rests on the disingenuous 
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presumption that 2123 Old Ox Road and 2119 Old Ox Road are one and the same property. See 

Pl.’s Original Pet. Glassel conflates 2119 Old Ox Road with 2123 Old Ox Road to assert that the 

loan agreements at issue were constitutionally and statutorily invalid, and that somehow the 

lenders owe Glassel money and are barred from foreclosing. See Pl.’s Original Pet. Therefore 

Deutsche Bank’s interest in 2119 Old Ox Road directly relates to Glassel’s claims in this action.  

5. The current parties to this action do not adequately protect Deutsche Bank’s 

interest in 2119 Old Ox Road. Glassel seeks a declaration that, despite Glassel’s admitted 

default, Glassel owes no debt on the property or properties at issue and foreclosure is 

constitutionally barred. See Pl.’s Original Pet. Defendant Ocwen Loan Servicing, LLC, as the 

loan servicer, has an interest in 2123 Old Ox Road. Deutsche Bank seeks to protect its interest in 

2119 Old Ox Road and to foreclose on that property. No current party to this action can protect 

Deutsche Bank’s interest. 

6. In its Original Complaint, Deutsche Bank seeks an order of foreclosure on the 

loan secured by 2119 Old Ox Road. (Exhibit A.) Deutsche Bank thus has a clear interest in the 

subject property that could be affected by a judgment in this cause. If Glassel prevails in his 

claims, Deutsche Bank, as the current holder and beneficiary of the loan agreement secured by 

2119 Old Ox Road, may lose its interest in the property. Accordingly, Deutsche Bank seeks to 

intervene in this cause as a matter of right pursuant to Federal Rule of Civil Procedure 24(a). 

B. Permissive Intervention 

7. Alternatively and without waiving its foregoing argument, Deutsche Bank seeks 

to intervene in this cause with the Court’s permission pursuant to Federal Rule of Civil 

Procedure Rule 24(b). That Rule provides that the Court may permit a party to intervene when 

that party “has a claim or defense that shares with the main action a common question of law or 
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fact.” FED. R. CIV. P. 24(b)(1)(B).  

8. Deutsche Bank’s claims directly relate to the claims at issue in this cause. 

Deutsche Bank’s interest will be affected by a judgment in this cause because it is the holder of 

the Note and Security Instrument on 2119 Old Ox Road—that is, the Lot Sixty-Five that Glassel 

implies is united with Lot Sixty-Four (2123 Old Ox Road) as one “residential and business 

homestead.” Pl.’s Original Pet. at ¶ 5. (See Exhibit D.) There are common questions of law and 

fact in Deutsche Bank’s Original Complaint attached as Exhibit A and Glassel’s claims against 

the property or properties and the lenders who hold interests in those properties include . See 

Pl.’s Original Pet. Those questions of law include whether the liens on the property or properties 

are valid and whether the lenders have the right to foreclose. 

III. PRAYER 

WHEREFORE, PREMISES CONSIDERED, Deutsche Bank respectfully requests that 

the Court grant its Motion to Intervene and grant that Deutsche Bank’s Complaint in 

Intervention, attached hereto as Exhibit A, become part of the official record of the above-

numbered and styled cause, and grant Deutsche Bank any other relief, whether at law or in 

equity, to which it is justly entitled.   
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Respectfully submitted,  

By:  /s/ Mark D. Cronenwett   
 MARK D. CRONENWETT 
 Texas Bar No. 00787303 
 Southern District Bar No. 21340 
 mcronenwett@mwzmlaw.com  
 
MACKIE WOLF ZIENTZ & MANN, P. C. 

14160 North Dallas Parkway, Suite 900 

Dallas, TX 75254 

Telephone: 214-635-2650 

Facsimile: 214-635-2686 
 
ATTORNEYS FOR INTERVENOR-

PLAINTIFF DEUTSCHE BANK 

NATIONAL TRUST COMPANY, AS 

TRUSTEE, IN TRUST FOR REGISTERED 

HOLDERS OF LONG BEACH 

MORTGAGE LOAN TRUST 2006-7, 

ASSET-BACKED CERTIFICATES, 

SERIES 2006-7’ 

 

 

 

 

CERTIFICATE OF CONFERENCE 

 

I hereby certify that I conferred with Plaintiff’s counsel Larry A. Vick via email on April 

11, 2017, and that Plaintiff opposes this Motion to Intervene. 

 

/s/ Mark D. Cronenwett   

MARK D. CRONENWETT 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing instrument was served via 

ECF Notification on this 13th day of April, 2017, upon the following: 

 

Larry A. Vick 

Attorney at Law 

10497 Town & Country Way, Ste. 700 

Houston, TX 77024 

Attorney for Plaintiff  

 

/s/ Mark D. Cronenwett   

MARK D. CRONENWETT 
 

 

 

Attached Exhibits:  

A. Intervenor’s Original Complaint  

B. 2119 Note 

C. 2119 Security Instrument 

D. 2119 assignment(s)  

E. 2123 Deed of Trust 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN .)!STRICT OF TEXAS 

HOUSTON DIVISION 

DAVID L. GLASSEL 
Plaintiff 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

vs. C.A. NO. 4:17-CV-553 

OCWEN LOAN SERVICING, LLC 
Defendant 

FINAL JUDGMENT 

On this day, came to be heard Intervener-Plaintiff/Defendant, Deutsche Bank National 

Trust Company, as Trustee in Trust for Registered Holders of Long Beach Mortgage Loan Trust 

2006-7, Asset-Backed Certificates, Series 2006-Ts ("Trustee") Second Motion for Entry of Final 

Judgment (the "Motion"). The Court, having considered the Motion, and the response, if any, is 

of the opinion that the Motion should be, in all th[ngs, GRANTED. 

It is therefore ORDERED AND DECREED that all of Plaintiff David L. Glassel's 

("Giassel'') claims against Trustee are dismissed with prejudice. It is further 

ORDERED AND DECREED that Trustee is hereby awarded and this Judgment shall 

constitute an Order Authorizing Foreclosure, authorizing Trustee to foreclose on the real property 

collateral made the basis of the present action. It is further 

ORDERED AND DECREED and the Court finds that Glassel obtained a loan from lender 

Long Beach Mortgage Company ("Long Beach"), which is evidenced by a Texas Home Equity 

Note dated June 9, 2006 executed by Glassel and payable to the order of Long Beach and its assigns 

in the original principal amount of $204,000.00 (the "Note") and which is secured by a Texas 

Home Equity Security Instrument executed by Glassel, as Grantor, dated June 9, 2006 and 

recorded in the real property records of Montg•)mery County, Texas as Instrument No. 2006-

073760 (the "Deed of Trust"), pursuant to which. Glassel granted for the benefit of Long Beach 

20060161 20 I 70545/3388563 I 

United States District Court
Southern District of Texas

ENTERED
November 06, 2019
David J. Bradley, Clerk
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and its successors and assigns, a lien against cert:lin real property located at 2119 Old Ox Road, 

Spring, Texas 77386 which is more particularly d~~scribed in the Deed of Trust as: 

LOT SIXTY-FIVE (65), BLOCK THREE (3), SECTION ONE (1), 
SPRING FOREST SUBDIVISION, LOCATED IN THE 
MONTGOMERY COUNTY SClfiOOL LAND SURVEY, ABSTRACT 
NO. 351, ACCORDING TO THE MAP OR RECORD IN VOLUME 7, 
PAGE 379, MAP RECORDS OF MONTGOMERY COUNTY, 
TEXAS. 

and which real property together with the impnvements thereon is referred to herein as (the 

"Property"). It is further 

ORDERED AND DECREED and the Court finds that the Note and the lien against the 

Property evidenced by the Deed of Trust were tnnsferred and assigned to Trustee and that after 

the requisite notice of default was provided, the Note was accelerated on November 30, 2015 and 

all outstanding principal and accrued but unpaid interest was declared to be immediately due and 

payable, and that Glassel has failed to pay those amounts. It is further 

ORDERED AND DECREED and the Court finds that after allowing all just and lawful 

offsets, payments, and credits, there remains due md owing under the Note as of March 29, 2018, 

the total amount owed is or was $326,610.65 consisting of an outstanding principal balance of 

$191,429.65, accrued but unpaid interest in the amount of$87,888.32 through March 29,2018, 

escrow advances totaling $43,178.16, loan levd advances totaling $4,076.00 and interest on 

advances totaling $38.52, that all foregoing amounts together with any interest accruing on the 

unpaid principal balance from and after March 21, 2018 at a per diem or daily rate of$40.92 per 

day until the balance due under the subject loan i.> paid. It is further 

ORDERED AND DECREED that the sums owed as described in the above paragraph are 

secured by the lien against the Property evidenced by the Deed of Trust, that Trustee is the current 

2 

2006016 uc 17054513388563 1 
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"mortgagee" as the term is defined in the Texas Property Code §51.000 1 ( 4 ), and that Trustee is 

entitled to foreclose on the Property through this Judgment. 

It is further ORDERED AND DECREED that, Trustee and its assigns are authorized to 

conduct a non-judicial foreclosure sale of the Property pursuant to the terms and conditions ofthe 

Deed of Trust and in accordance with TEX. PROP CODE §51.002. 

It is further ORDERED AND DECREED and the Court finds that Melinda Poole filed an 

abstract of judgment against Glasscl on March 9,. 2010 as document number 2010018672 in the 

Oftlcial Public Records of Montgomery County, Texas and that Trustee's lien is superior, prior 

and senior to that of Melinda Poole. 

It is further ORDERED AND DECREED ;md the Court finds that Mustang Power Systems 

filed an abstract of judgment against Glassel on November 4, 2011 as document number 

2011098542 in the Official Public Records ofMcntgomery County, Texas and that Trustee's lien 

is superior, prior and senior to that of Mustang Power Systems. 

It is further ORDERED AND DECREED and the Court finds that the IRS recorded a 

Notice of Federal Tax Lien on November 7, 2013 in the Official Public Records ofMontgomery 

County, Texas and that Trustee's lien is superiot, prior and senior to that of the IRS and United 

States of America, Department of the Treasury. 

It is further ORDERED AND DECREED that any relief not specifically granted in this 

Judgment is DENIED and any parties not otherwlse disposed of are DISMISSED. 

NOV 0 5 2019 
SIGNED AND ENTERED on this ___ day f--=------' 2019. 

U.S DIS 

20060\61.20170545/3388163.1 
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United States District Court
Southern District of Texas

ENTERED
March 27, 2019

David J. Bradley, Clerk
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1

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

DAVID L. GLASSEL §
Plaintiff, §

§
v. § C.A. 4:17-CV-553

§
OCWEN LOAN SERVICING, LLC, AND §
DEUTSCHE BANK NATIONAL TRUST §
COMPANY, AS TRUSTEE, IN TRUST §
FOR REGSTERED HOLDERS OF §
LONG BEACH MORTGAGE LOAN §
TRUST 2006-7, ASSET-BACKED §
CERTIFICATES, SERIES 2006-7 §

Defendants. §

PLAINTIFF’S MOTION FOR NEW TRIAL OR, ALTERNATIVELY
TO MODIFY JUDGMENT

TO THE HONORABLE JUDGE OF THIS COURT:

COMES NOW, Plaintiff David L. Glassel and files this Motion for New Trial pursuant to

Rule 59 to correct manifest error and alternative Motion to Modify Judgment. For the reasons set

forth below, Plaintiff requests that the Court order a new trial in this case and grant Plaintiff any

such other and further relief the Court deems appropriate.

RULE 59 STANDARD

1. Federal Rule of Civil Procedure 59 confirms the Court’s authority to order a new

trial based on its appraisal of the fairness of the trial and the reliability of the jury’s verdict. The

rule does not specify what grounds are necessary to support such a decision but states only that the

action may be taken “for any of the reasons for which new trials have heretofore been granted in

actions at law in the courts of the United States.” Smith v. Transworld Drilling, 773 F.2d 610, 612
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(5th Cir. 1985) A new trial may be granted for many reasons, including if prejudicial error was

committed in its course. Id.

2. Within the Fifth Circuit, a motion for new trial must “clearly establish a manifest

error of law or fact or must present newly discovered evidence.” Simon v. United States, 891 F.2d

1154, 1159 (5th Cir. 1990). Rule 59 “serve[s] the narrow purpose of allowing a party to correct

manifest errors of law or fact or to present newly discovered evidence.” Waltman v. Int’l Paper

Co., 875 F.2d 468, 473 (5th Cir. 1989).

3. “Under [Rule] 59, a new trial may be granted on the basis of newly discovered

evidence if (1) the facts discovered are of such a nature that they would probably change the

outcome; (2) the facts alleged are actually newly discovered and could not have been discovered

earlier by proper diligence; and (3) the facts are not cumulative or impeaching.” Farm Credit Bank

v. Guidry, 110 F.3d 1147, 1154 (5th Cir. 1997).

SUMMARY JUDGMENT STANDARD

4. Defendant should have been entitled to summary judgment as a matter of law only

if it had shown, which it did not, that “the pleadings, depositions, answers to interrogatories, and

admissions on file, together with affidavits, if any, show there is not genuine issue as to any

material fact.” Fed. R. Civ. P. 56( c). The applicable substantive law, which is Texas law in this

case, determines whether a fact is material See Anderson v. Liberty Lobby, Inc. 477 U.S. 242, 248,

106 S. Ct. 2505, 91 L.Ed.2d 202 (1986). An issue of fact is genuine “if the evidence is such that

a reasonable jury could return a verdict for the nonmoving party.” Id. at 248, 106 S. Ct. 2505. In

determining whether a genuine issue of material fact exists, all inferences must be drawn, and all

doubts must be resolved, in favor of the non-moving party. Anderson, 477 U.S. at 248.
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STATEMENT OF FACTS RELEVANT TO MOTION

5. In the summer of 1975 David Glassel and his now deceased wife purchased two

lots in the Spring Forest subdivision of Montgomery County, Texas with the intent to make the

property their home. The legal description of the property lots is as follows:

Lots Sixty-Four (64) and Sixty-Five (65) in Block Three (3) of Spring
Forest Section One, according to the Map or Plat thereof recorded
in Volume 7, page 379 of the Map Records of Montgomery
County, Texas (the “Property”).

6. In the summer of 2006 Plaintiff borrowed $400,000.00 to refinance and make

further improvements to his homestead. Plaintiff was assisted in obtaining these loans by Michael

Perot, a loan broker, who arranged the following transactions:

a) June 9, 2006 in the amount of $204,000. from Long Beach Mortgage Company;

b) August 22, 2006, amount $168,000 from GreenPoint Mortgage Funding, Inc.;
and

c) August 22, 2006, amount $21,000 from GreenPoint Mortgage Funding, Inc.

7. The contiguous Lots 64 and 65 comprised Plaintiff’s homestead, established by his

residing upon his homestead now for more than 30-years at the time (over 44 years today). Public

notice that both lots constituted Plaintiff’s homestead was recorded in the real property records.

Despite this, the loan broker caused the $204,000 loan to be secured only by Lot 65 and the other

loans to be secured by Lot 64. Only the loan secured by Lot 65 was acknowledged by the lender

to be a home equity loan.

8. Ocwen Servicing, LLC (“Ocwen”) asserts that it is the servicer to the successor in

interest to the loan secured by Lot 64. Deutsche Bank National Trust Company (“Deutsche

Bank”) asserts that it is the servicer to the successor in interest to the loan secured by Lot 65.
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9. The Court’s final judgment is based upon an erroneous granting of two partial,

interlocutory summary judgment orders on March 27, 2019—one in favor of Ocwen in which the

Court held that Plaintiff had abandoned his homestead and another in favor of Deutsche Bank.

However, it is uncontested that Plaintiff, who was discharged from both debts more than four year

before any foreclosure action, declared all of the subject property his homestead and that he resided

on the property at all times relevant and that he had no other homestead. Even if it had been

contested, which it was not, Plaintiff provided summary judgment proof on these uncontested

facts, including that Plaintiff lived on Lots 64 and 65 as his homestead on the day he obtained the

mortgage from Defendants and that he always resided there, which are taken as true.

10. The Court nonetheless found that Plaintiff’s “subsequent actions evince an

abandonment of that homestead designation.”

11. On November 5, 2019, the Court entered its final judgment in favor of Deutsche

Bank, which resolved all issues and parties, making the interlocutory summary judgment in favor

of Ocwen final as well.

ARGUMENT AND AUTHORITIES

12. The Court should grant Plaintiff’s new trial because material issues of fact exist

that precluded the partial summary judgment granted and require a trial on the merits.

13. The burden shifts to the party opposing the homestead claim when, as in this case,

the homeowner properly declares the property in question is his homestead. Lifemark Corp. V.

Merritt, 655 S.W.2d 310, 314 (Tex. App.—Houston [14th Dist,] 1983, writ ref’d n.r.e). Thus, it

was Defendant Deutsche Bank’s burden to establish as a matter of law that Plaintiff had

“abandoned” the property as his homestead.
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14. “Evincing” an abandonment is not sufficient to meet Defendant Deutsche Bank’s

summary judgment burden under Texas homestead law. The party asserting abandonment of a

homestead bears the burden of proving it by competent evidence. Sullivan v. Barnett, 471 S.W.2d

39, 43 (Tex. 1971). The evidence relied on as establishing abandonment of a homestead must

make it undeniably clear that there has been a total abandonment with an intention not to return

and claim the exemption. Franklin v. Woods, 598 S.W.2d 946, 946 (Tex. Civ. App.—Corpus

Christi 1980, no writ).

15. A homestead is presumed to continue once it is established and the party asserting

termination has the burden of proof. In Re Niland, 825 F.2d 801, 808 (5th Cir. 1987). Abandonment

of a homestead requires both the cessation or discontinuance of use of the property as a homestead,

and the intent to permanently abandon the homestead. Franklin v. Woods, 598 S.W.2d 946, 949

(Tex. Civ. App.-Corpus Christi 1980, no writ). Proof of intent not to use the property as a home

again is required to show abandonment. Churchill v. Mayo, 224 S.W.3d 340, 345 (Tex. App.—

Houston [1st Dist.] 2006, pet. denied). It is uncontested that Plaintiff did not “cease” or

“discontinue” “use of the property as a homestead”. Defendant Ocwen failed to show, and the

Court in error relieved Defendant Ocwen of the burden to show, that Plaintiff ceased using the

property and had “the intent to permanently abandon the homestead”.

16. The question of whether a person abandoned a homestead interest involves factual

determinations. Scott v. Estate of Scott, 973 S.W.2d 694, 695 (Tex. App.—El Paso 1998, no pet.).

Here there are unresolved fact issues on Defendant Ocwen’s claim of abandonment, which require

a trial on the merits.

17. If the Court had properly applied the burden of proof of abandonment and held

Defendant Ocwen to that burden, then the outcome would have been different, and the error is
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therefore manifest error. Thus, a new trial to apply the proper standard and factual determination

should be granted.

18. Plaintiff also seeks a new trial on the final judgment in favor of Defendant Deutsche

Bank or, alternatively, a modification of the judgment’s recitation of the amounts allegedly secured

by Lot 65 and instead requiring Defendant Deutsche Bank to provide Plaintiff an actual accounting

to establish the proper amount secured by Lot 65.

CONCLUSION

PREMISES CONSIDERED, Plaintiff respectfully requests that the Court grant Plaintiff’s

Motion for New Trial or alternatively modify the judgment, and further request any and all such

other or further relief to which he may be justly entitled.

Respectfully submitted,

/s/ Larry A. Vick________________
LARRY A. VICK
Texas Bar No. 20563500
13501 Katy Freeway, Suite 1460
Houston, Texas 77079
lv@larryvick.com
(832) 413-3331
(832) 202-2821 - Fax

ATTORNEY FOR PLAINTIFF

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing has been served
upon the Defendant and Intervenor through their attorneys Mark D. Cronewett, Mackie Wolf
Zientz & Mann, P.C., 14160 North Dallas Parkway, Suite 900, Dallas, Texas 75254 and Michael
F. Hord, Jr. and Eric C. Mettenbrink, Hirsch & Westheimer, P.C. 1415 Louisiana, 36th Floor,
Houston, TX 77002 by U. S. Mail and/or through the Court’s ECF system on this 3rd day of
December 2019.

/s/ Larry A. Vick___________________
LARRY A. VICK

Case 4:17-cv-00553   Document 77   Filed on 12/03/19 in TXSD   Page 6 of 6



United States District Court
Southern District of Texas

ENTERED
September 12, 2017
David J. Bradley, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

DAVID L. GLASSEL :
Plaintiff :

:
VS. : Civil Action No. 4:17-CV-553

:
OCWEN LOAN SERVICING, LLC :

Defendant. :

PLAINTIFF’S REPLY TO DEFENDANT’S RESPONSE TO
MOTION TO REMAND

Plaintiff David L. Glassel hereby files this his Reply to Defendant Ocwen Loan

Servicing, LLC’s Response to Motion to Remand and shows:

I. PROCEDURAL BACKGROUND

1. David L. Glassel filed pro se his Plaintiff’s Original Petition to Quiet Title and

Request for Temporary Restraining Order on February 6, 2017 in the 284th District Court of

Montgomery County, Texas as Cause No. 17-02-01580. Plaintiff’s petition, though inartfully

plead, seeks to enjoin foreclosure, raises statute of limitations arguments, and requests a

declaratory judgment quieting title to his homestead.

2. Defendant filed its Notice of Removal on February 21, 2017. Plaintiff appeared

herein by and through the undersigned counsel filing his Motion to Remand on March 23, 2017.

3. On February 28, 2017, Deutsche Bank, the principal note holder of the two loans

on Plaintiff’s homestead filed an Application for an Expedited Order Under Rule 736 on a Home

Equity Loan seeking an order from the 284th District Court of Montgomery County, Texas to

foreclose on one of the mortgages. Deutsche Bank nonsuited the Rule 736 action after Plaintiff

filed his Motion to Remand and now seeks to intervene this case.
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4. The property at issue in this case is Lot Sixty-four and Lot Sixty-five, in Block

Three of Section One, Spring Forest Subdivision in Montgomery County Texas. Plaintiff

designated the two contiguous lots as his homestead on January 17, 1995. A true copy of the

Affidavit-Texas Homestead Designation with the County Clerk’s file stamp dated is attached as

Exhibit “A” and incorporated herein for all purposes. Deutsche Bank disputes the homestead

claim of the Plaintiff.

5. Deutsche Bank filed the Motion to Intervene on April 13, 2017. In its proposed

Intervention, Deutsche Bank seeks an order permitting foreclosure of the Texas Home Equity

Security Instrument encumbering Lot 65 of Plaintiff’s homestead. A plea for foreclosure

authority under Texas Home Equity Security Instrument is an in rem proceeding pursuant to

Section 50(a)(6)(C) of the Texas Constitution.

II. ARGUMENT AND AUTHORITIES

6. The 5th Circuit stated the general rule that “a court should decline to exercise

jurisdiction over remaining state-law claims when all federal-law claims are eliminated.” Billups

v. Retail Merchs. Ass’n, 620 F. App’x, 214-215(5th Cir. 2015) (quote from Brookshire Bros.

Holding, Inc. v. Dayco Prods, Inc., 554 F.3d 595,602 (5th Cir. 2009). However, decisions to

exercise supplemental jurisdiction over state law claims lies within the sound discretion of the

district court. Carlsbad Tech v. HIF Bio, Inc., 556 U.S. at 639-40, 129 S. Ct. 1862, 173 L. Ed 2d

843 (2009). The court exercises that discretion with consideration of “the statutory factors in 28

U.S.C. 1367 as well as the common-law factors of judicial economy, convenience fairness and

comity. Brookshire Bros., 554 F. 3d at 601.

7. In Marshall v. Marshall, 547 U.S. 293, 311, 126 S.Ct. 1735, 164 L.Ed.2d 480

(2006) the Supreme Court declared that federal courts should decline to exercise jurisdiction
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over the state-law claims when federal-law claims are absent from the matter because they are

subject to the prior exclusive jurisdiction doctrine as set out in this landmark case. The laws

applicable to the instant lawsuit are Texas state laws and its constitution.

8. While diversity provides in personam jurisdiction the court may decline to

exercise jurisdiction pursuant to 28 USC 1367(c) if there exists compelling reasons for declining

jurisdiction exist. Here, federal-law claims are absent from the pleadings of the parties before the

Court. Orders granting foreclosure, suits to quiet title and limitation of actions may be considered

complex issues when in the context of enforcement of Texas homestead law.

9. The balance of common law factors, comity, convenience, fairness, and

conservation of judicial resources weigh in favor of remand. Enochs v. Lampasas County, 641

F.3d 155, 158. (5th Cir.2011). The Plaintiff submits that because of his age, physical condition

and his ability to travel to attend federal court in Houston is hampered. Attached the this Reply

and marked Exhibit “B” is Plaintiff’s affidavit in support of his statement of physical condition.

David L. Glassel respectfully requests an order remanding this case to the 284th Judicial

District Court, Montgomery County, Texas and requiring payment of just costs and any actual

expenses, including attorney fees, incurred because of the removal.

Respectfully submitted,

/s/ Larry A. Vick____________________________
LARRY A. VICK
Texas Bar No. 20563500
10497 Town & Country Way, Suite 700
Houston, Texas 77024
lv@larryvick.com
(713) 239-1062
(832) 202-2821 - Fax

ATTORNEY FOR PLAINTIFF
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has
been served upon the Defendant through its attorney Mark D. Cronewett, Mackie Wolf Zientz &
Mann, P.C.14160 North Dallas Parkway, Suite 900, Dallas, Texas 75254 by U. S. Mail and/or
through the Court’s ECF system on April 26, 2017.

/s/ Larry A. Vick___________________________
LARRY A. VICK
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