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FROST BANK MOTION FOR SUM MAR)ﬁJ@JDGM ENT

Frost Bank (the “Bank”), PIaintiff/Counter-Defen(@ moves for summary judgment on
the Bank’s claims against Joshua P. Davis P.C. (“J@.C.”), and Joshua P. Davis (“Davis’),
Defendants/Counter-Plaintiffs, as follows: 0§

N

SUMMARY.OF THE CASE

The Bank seeks to recover $152,@>.17 principa plus accrued interest from JPD P.C. and
Davis pursuant to the terms of a Pg;ry Note (“Note’) and the Joshua P. Davis Commercid
Guaranty (“Davis Guaranty”).(Additionally, The Bank seeks recovery of its reasonable and
necessary attorneys feesfr@%PD P.C. and Davis.
O

@ FACTUAL BACKGROUND

Onor abgu@@uary 25, 2022, the Bank, as lender, entered into the Note with JPD P.C., as
borrower, int ?gi nal principa sum of $180,000.00. The Note was arenewal and extension of
a promi@ note entered into between the Bank, as lender, and JPD P.C., as borrower, dated
October 20, 2021, in the original principal amount of $200,000.00. In connection with the Note,
Davis entered into the Davis Guaranty whereby Davis absolutely and unconditionally guaranteed

and promised to pay the Bank the indebtedness of JPD P.C. The Note and Davis Guaranty are



attached to the Declaration of Mark Davis which is attached hereto as Exhibit 1.

Pursuant to the Note, JPD P.C. was to pay the loan in one payment of all outstanding
principal plus all accrued unpaid interest on January 25, 2023. In addition, JPD P,C. was to pay
eleven (11) consecutive interest payments, beginning February 25, 2022, With\@eﬂ calculated
on the unpaid principal balances using an interest rate as described in the @g}é Further JPD P.C.
was to pay four (4) quarterly consecutive principal payments ofo @00.00 each, beginning
February 25, 2022, during which interest continued to accrue o@\e unpaid principal balances
using an interest rate as described in the Note. @@

At all times material hereto, the Bank has been th@w er and holder of the Note.

The Note has not been paid as agreed and th@QoO?é the Noteisin default.

Because of JPD P.C. and Davis failure t@ the Note, the Bank hired The Kruckemeyer
Law Firm to assist it in the collection of &mounts owed. The Bank has agreed to pay The
Kruckemeyer Law Firm areasonablefee@r its services.

By letter dated October %@2 (the “Notice Letter”), the Bank provided JPD P.C. and
Davis notice of their default@e a demand for payment of amounts then owed and provided
notice of the Bank’s int to accelerate the indebtedness. The Notice Letter gave JPD P.C.
and Davis until 59@% Houston time, on Friday, October 28, 2022, to make the payment
demanded. Th '\ce Letter is attached to the Declaration of Robert J. Kruckemeyer which is
attached h @@sw

By letter dated November 2, 2022 (the “Demand Letter”), the Bank provided notice to
JPD P.C. and Davis that the Bank had accelerated the indebtedness and made demand upon JPD

P.C. and Davis to honor the terms of the Note and the Davis Guaranty. The Demand Letter

advised JPD P.C. and Davis that the Bank had set-off the amount of $5,956.64 from Account



Number 502388189 and advised JPD P.C. and Davis how the Bank had applied the setoff to the
indebtedness. The Demand Letter gave JPD P.C. and Davis until 3:00 p.m. on November 11,
2022, to pay the principal balance and outstanding interest due on the Note. The Demand Letter is
attached to the Declaration of Robert J. Kruckemeyer which is attached heret&@ﬂixhi bit 2. The

)
principal balance and outstanding interest on the Note was not paid as demanded, and has not

&
been paid as of November 2, 2023. Kj&
o\@
The Note provided that upon default, the interest rate on@ Note increased to 18% per
9
annum. G

@
The Bank filed its original petition on January J@@ZB. As of November 2, 2023, JPD
0
P.C. owed the Bank $152,911.17 principal and $27,%. 1 interest. Interest continues to accrue at

the rate of $76.45 per day. 0&\\%

@

JPD P.C. defaulted on its obligati o@nake payments to the Bank under the terms of the
Note. Despite demand, JPD P.C. refused@ honor its obligations pursuant to the terms of the Note
and Davis has refused to honor hi@%aﬂ ons pursuant to the terms of the Davis Guaranty.

On October 18, 202 e Bank deposed Davis both as President of JPD P.C. and

O

individually. Davis testified gs follows:
)
“\Davis Admitted to Signing the Promissory Note

U
Davis, Joshua, 16:3t0 16:7)
®@<© 16
3 (BY MR. M. KRUCKEMEYER) Y ou have been handed a
4 document marked as Exhibit 3; is that correct?
5 A. Yes

6 Q. And at thetop it reads "Promissory Note"?



7 A. Yes.
Davis, Joshua, (Pages 16:21 to 17:4)

16

21 Q. Allright @)&%
' ' N

22 If we flip to the last page of the @§©

23 document, Page 3, we see a signature block about the . é}%\

24 middle of the page. It says JoshuaP. Davis, P.C., and ©\

25 it'ssigned "Joshua P. Davis, President of JoshuaP. @@

17
0>
1 Davis, P.C."; correct?

$
2 A Yes | seethat. @
S NG
3 Q. Andyou sugnedthlsdocument,@
4 A ldid. O

3@
DavisAdmig@@gt% Signing the Commer cial Guaranty

Davis, Joshua, (Page 33:4 to %@
B o
)
4 Q. (BY MR. M%RUCKEM EYER) You have just been
Q\O
5 handed ad t marked as Exhibit 7; isthat correct?
6 A. Y@@
7 Q. And thisdocument is entitled "Commercial
8 Guaranty"?
9 A. | seethat.

Davis, Joshua, (Pages 33:22 to 34.6)



33

22 Q. Okay.
23 And if weflip to Page 5 of this document, %
24 we see asignature block at the top? \@)&
©
25 A. Yes R
&
¥ &
S
1 Q. Andit says"Guarantor"? @
9
2 A. Correct. @@
3 Q. Andunder that, it says"Joshua P. Davis'? @
%
4 A. Correct. @
5 Q. Andit'ssigned by yourself? 0&\\%
O
6 A. True §

LN

A. Sumn@y Judgment Evidence

The summary judgment e%@m%e consists of the Declaration of Mark Davis, a Senior Vice

President at the Bank, Whi(% attached hereto as Exhibit 1, the Declaration of Robert J.
Kruckemeyer, attorney at @Q which is attached hereto as Exhibit 2 and the deposition testimony
of Davis, the transocr@;ojf which is attached to the Declaration of Robert J. Kruckemeyer. The
summary | udgr@/i dence attached to this Motion proves the following:

1) at on or about January 25, 2022, the Bank, as lender, entered into the Note with

@ JPD P.C., as borrower.

2) Davis signed the Note as President of JPD P.C.

3) Davis signed the Davis Guaranty.

4) That the Bank is the owner and the holder of the Note.

5) JPD P.C. did not pay the Note as agreed.



6)

7)

8)

9)

10)

11)

12)

13)

14)

15)

Davis did not pay JPD P.C.’s indebtedness to the Bank as agreed pursuant to the
Davis Guaranty.

That the Note has not been paid as agreed and therefore the Note isin default.

Davis of the Bank’s intention to accelerate the indebtedness ments were not
made as demanded. @%9

That by letter dated November 2, 2022, the Bank provi \notice to JPD P.C. and
Davis that the payments had not been made as derne and that the Bank had
accelerated the indebtedness and had setoff the am of $5,956.64 from Account
Number 502388189 and advised JPD P.C. and Dawvis how the Bank had applied the

That by letter dated October 18, 2022, the Bank provided notii@% JPD P.C. and

setoff to the indebtedness. @

That by letter dated November 2, 2022, ank demanded that JPD P.C. and
Davis make payments as there in d on or before 3:00 P.M. on Friday,
November 11, 2022. @

That despite demand, JPD P.C. g used to honor its obligations pursuant to the
terms of the Note and that D as refused to honor his obligations pursuant to
the terms of the Davis Guar

That as of November 2, 2@3, JPD P.C. owes the Bank $152,911.17 principal and
$27,524.01 interest \y@zﬁhtereﬂ continuing to accrue at the rate of $76.45 per day.

N
That because of &P.C.’s and Davis failure to pay the Note, the Bank has been
required to hire=The Kruckemeyer Law Firm to assist it in collecting the
indebtedness to the Bank.

Q
That, de@d having been made, the Bank is entitled to recover its reasonable and
nece%y attorneys' fees pursuant to Tex. Civ. Prac. & Rem. Code § 38.001 et seq.
N

e Bank is entitled to recover its attorneys’ fees under the provisions of the
e.

$

16).)

That the Bank has incurred reasonable and necessary attorneys’ fees in the amount
of $24,000.00.

ARGUMENT AND AUTHORITIES

A. Standard for Granting Summary Judgment

The Bank seeks affirmative relief against JPD P.C. and Davis. For the Bank to obtain



summary judgment on its claims for affirmative relief, the Bank must show that there are no
genuine issues of material fact and that it is entitled to summary judgment as a matter of law. In
deciding whether there is a disputed material fact issue, evidence favorable to %non-movant
will be taken as true. Further, every reasonable inference must be indulged i&@or of the non-
movant and any doubts resolved in its favor. Nixon v. Mr. Property Ma?%@\rént Company, Inc.,
690 S.W. 2d 546 (Tex. 1985). The Bank has brought causes of acti oon %&H JPD P.C. and Davis

NS
for breach of contract and attorneys’ fees. @

9
B. The Bank’s claims against Def%ﬂants

1. Breach of Contriai(:\g&@

QD

To recover on its cause of action for breach-of contract against JPD P.C. and Davis the

Bank must prove: 0&\\%
@
Q) The note in question; @§

2 The party sued signed the@te;

3 The plaintiff isthe@ or holder of the note; and

4) A certain balance s due and owing on the note.
Dorsett v. Hispanic Hound Educ. Corp., 389 S.W.3d 609, 613 (Tex. App. — Houston [14"
Dist.] 2012, no pet(}).\%j\rig Geiselman v. Cramer Fin. Group, Inc., 965 SW. 2d 532, 536 (Tex.
App. — Houstora%@ Dist.] 1997, no writ).

Th @@( has submitted summary judgment evidence conclusively establishing each of
these elements. Accordingly, the Bank is entitled to judgment as a matter of law on its breach of

contract claim.

2. Attorneys Fees

The Bank is entitled to recover its attorneys fees because it has proved its entitlement to



recovery on its breach of contract claim. Tex. Civ. Prac. & Rem. Code § 38.001 et seq. By letter
dated November 2, 2022, demand was made upon JPD P.C. and Davis to pay the amounts due
and owing to the Bank. The Declaration of Mr. Kruckemeyer establishes the following:

1) Because of JPD P.C.’s and Davis breach of contract, the B%@s been

required to hire Robert J. Kruckemeyer to assist it in collecting the(i tedness
owed to the Bank by JPD P.C. and Davis; @%9

2) Demand having been made, the Bank is entitled to recov reasonable and
necessary attorneys' fees herein pursuant to Tex. Civ. Prac . Code §38.001
et seq.; and

9

3) The Bank has incurred reasonable and necessary eys fees in the amount
of $24,000.00 through summary judgment, it will i @ition& attorneys fees of
$25,000.00 should the Defendants appeal the j t to the Court of Appeds
and the appeal is unsuccessful, and that the will incur further attorneys fees

of $25,000.00 should the Defendants appeal Court of Appeals opinion to the
Texas Supreme Court and that appeal is Li% essful.
Q)

Additionally, the Note provides for. rneys Fees and expenses to be paid by the
Borrower in the event the Bank hires an .l‘n‘e, ney to help collect on the Note.

©

The Bank has proved all eIQ s of its cause of action against Defendants for attorneys

N
fees and is entitled to judgment§natter of law.

@ 3. Interest

@)
The Note alowsthe Bank to charge interest at the rate of 18% per annum on al amounts

Y
owed post default. @g@Note reads, in part, as follows:
N
INTE AFTER DEFAULT. Upon default, including failure to pay upon find
m , the interest rate on this Note shall be increased to 18.000% per annum

b on ayear of 360 days. However, in no event will the interest rate exceed the
maximum rate limitations under applicable law.

Additionally, Section 304.002 of the Texas Finance Code entitled, Judgment Interest Rate:
Interest Rate or Time Price Differentia in Contract, reads as follows:

A money judgment of a court of this state on a contract that provides for interest or
time price differential earns post-judgment interest at arate equal to the lesser of:



(2) the rate specified in the contract, which may be avariable rate; or
(2) 18 percent ayear.
Accordingly, the Bank is entitled to pre and post-judgment interest at the rate of 1&)& annum.

@
CONCLUSION (§§

The Bank requests that the court enter summary judgment in @&g}ehalf on the Bank’s
causes of action for breach of contract and attorneys fees and @&% Bank have and recover
judgment against JPD P.C. and Davis, jointly and severally, as folfows.

1 The outstanding amount of principal due the terms of the Note which is

$152,911.17 principa plus outstanding interest in the @%nt of $27,524.01 through November 2,

2023, &
0@
2. Prejudgment interest on the@at the rate of $76.45 from November 2, 2023,
until the date of judgment; é&
4, Post judgment inter he rate of 18% per annum;

N
5. Cost of suit; ©§>§
6. Attorneys f@in the amount of $24,000.00 with an additional amount of
$25,000.00 should the (@ge appealed to the court of appeals and that appeal is unsuccessful and
N
an additional amon@lé@ $25,000.00 should the case be appealed to the Texas Supreme Court and
N
that appedl is @ccessful; and
& . | _ _
7.@ Such other and further relief to which the Bank may be justly entitled.
Respectfully submitted,
/S/_Raobert J. Kruckemeyer
Robert J. Kruckemeyer

State Bar No. 11735700
244 Malone Street




Houston, Texas 77007

Ph: (713) 600-7574

Fax: (713) 600-7579

Email: Bob@kruckemeyerlaw.com

ATTORNEY FOR PLAINTIFF, &%
FROST BANK

o\@Q
CERTIFICATE OF SERVICE ?x%

<,

NS
| hereby certify that a true and correct copy of the for@ng Frost Bank Motion for
Summary Judgment has been sent to all counsel of record by éectronic service on this the 14"
day of December, 2023. 9

@
QO
/SI_Robet)d, Kruckemeyer
Robert uckemeyer

N
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D
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Michael Kruckemeyer on behalf of Robert Kruckemeyer
Bar No. 11735700

mike @kruckemeyerlaw.com %ﬁ
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Filing Code Description: Motion (No Fee) @)
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Case Contacts @Q\@

Name BarNumber | Email A“TimestampSubmitted | Status

/(77(‘:
Robert Joseph Kruckemeyer | 11735700 bob@kruckemeyerlaw{.(@s 12/14/2023 4:51:55 PM | SENT
Michael Kruckemeyer 24106171 mike@kruckeme)@@com 12/14/2023 4:51:55 PM | SENT
/a)
Joshua Davis josh@thejdfirmﬁ%m/ 12/14/2023 4:51:55 PM | SENT
Joshua P.Davis e-service@;k@%%{' irm.com 12/14/2023 4:51:55 PM | SENT
L
Jonathan Ocampo jonatha@ejdfirm.com 12/14/2023 4:51:55 PM | SENT
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