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CAUSE NO. 2023-18325
ELIAS HERNANDEZ GARCIA, HELI IN THE DISTRICT COURT OF

ORDONEZ, and BMG MARBLE &
GRANITE, INC.,

Petitioners,
&

v. HARRIS b@w, TEXAS
@

R & R PROPERTIES and @%
CONSTABLE ALAN ROSEN, %&
Respondents. @@ JUDICIAL DISTRICT
)
PETITIONERS’ VERIFIED MOTION TO REIN%%TE CASE ON DOCKET
Q

@\)
TO THE HONORABLE JUDGE OF SAID COURT:;

Petitioners, ELIAS HERNANDEZ GAR@HELI ORDONEZ, and BMG MARBLE &
GRANITE, INC., (“Petitioners”) hereby ﬁl@%otion to Reinstate Case on Docket, moving the
Court to reinstate this case on its docket, & respectfully show as follows:

This case was dismissed %@order entered on August 28, 2023 for “failure to comply
with the notice dated June 14, @3.” The absence of Petitioners’ Counsel on this date, or prior
filing of a Motion to Retak@@ras not intentional or the result of conscious indifference, but was
due to failure of recei\%@lotice. Petitioners’ Counsel was unaware of the Court’s notice of intent
to dismiss date%@om, 2023; otherwise, Petitioners’ Counsel would have acted on the notice
accordingly. @itioners’ Counsel only recently discovered that the Court did in fact dismiss the
case for wﬁof prosecution upon receipt of a “Case Notification” from the Harris County District
Clerk’s Office on September 6, 2023. Upon receipt thereof, Petitioners’ Counsel scoured their

files to confirm whether they had received the Court’s notice dated June 14, 2023; however, no

such notice was found either electronically or physically. Petitioners’ Counsel is in no way



implicating any wrongdoing by the Court, the Court’s staff, or the District Clerk’s Office in this
matter.

A court should grant this motion to reinstate as the Petitioners’ non-compliance with the
notice dated June 14, 2023 was unintentional and was by accident or mistake. % R. C1v. P.

S
165a(3); Smith v. Babcock & Wilcox Constr. Co., 913 S.W.2d 467, 468 (T&S); Melton v.
)
Ryander, 727 S.W.2d 299, 301-302 (Tex.App.—Dallas 1987, writ ref’d 1%[5@ .) To be certain, a
\

party’s failure to appear is not intentional or due to conscious 1nd1ffer%e within the meaning of

Rule 165a merely because it was deliberate. Smith, 913 S.W.2d at@
Petitioners’ Counsel believe that it would be in the in@t of justice to reinstate this case
and reinstatement would be more efficient both in time st, and that, given the circumstances,

)

reinstatement of this matter is proper and the mos@xdicially efficient manner for this case to

proceed. @

WHEREFORE, PREMISES CO@RED Petitioners pray that the Court grant this
Motion to Reinstate Case on Docket, (@er the reinstatement of this case, and for such other and

further relief that may be awarded%@aw or in equity.

% Respectfully submitted,
@Q SOVANY LAW FIRM
@)
N C@\ /s/Herrick L. Sovany
. @ Herrick L. Sovany
@ﬁ&\ State Bar No. 24037533

O Victoria G. Whiddon
N State Bar No. 24103474
@ 3700 Buffalo Speedway, Suite 650
Houston, Texas 77098
713.300.5156
713.229.8545 (fax)
herrick@sovanylaw.com
victoria@sovanylaw.com
ATTORNEYS FOR PETITIONERS



CERTIFICATE OF CONFERENCE

I certify that counsel for Petitioners have attempted to discuss this matter Wi%gvith counsel
for Respondents by way of requesting a phone call via email to which Petitione& counsel has
received no response as of the timing of the filing of this Motion. \@
O
/s/ Herrick L. Sovany %
Herrick L. Sovany 0&\

CERTIFICATE OF SERVICED)

@7
omg document has been served in
vl rocedure on all counsel of record

I hereby certify that a true and correct copy of the fo
accordance with Rules 21 and 21a of the Texas Rules of
on this the 12 day of September 2023. @

IS Herrick L. Sovany
&\ Herrick L. Sovany



! VERIFICATION

STATE OF TEXAS §

COUNTY OF HARRIS §

[, Herrick L. Sovany, hereby state that in the above cause and the informarovided in
N

the attached Petitioners’ Verified Motion to Reinstate Case on Docket is true @ correct.

L. Sovany.
SR, VICTORIA G. WHIDDON
SRl Pug”, 3
§§’ "-:‘%.@Notary Public, State of Texas @&
':,,'g,} «5’5 Comm. Expires 04-20-2025 §
7, N
RS Notary ID 131097043 K
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Victoria Whiddon on behalf of Herrick Sovany
Bar No. 24037533

victoria@sovanylaw.com %ﬁ
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