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CAUSE NO. 2008-03463

NATHANIEL RIDO AND § IN THE DISTRICT COURT OF
KRYSYNTHIA RIDO §

§ HARRIS COUNTY, TEXAS
VS. §

§
BORRIS LEE MILES § 280TH JUDICIAL DISTRICT

DEFENDANT’S MOTION FOR PROTECTIVE ORDER OR, ALTERNATIVELY,
MOTION TO STAY PROCEEDING

Defendant, Borris Miles (“Miles”), hereby files his Motion for Protective Order or, Alternatively,

Motion to Stay Proceeding (the “Motion”), as follows:

I.
SUMMARY OF MOTION

Miles, a Defendant in this matter and a public official, is currently under criminal investigation

by the District Attorney’s Office (the “DA”). The DA has assembled a grand jury and is currently

presenting evidence to the grand jury who may, or may not, indict Miles.  

A protective order should be entered to protect Miles from irrelevant, unnecessary, and/or

harassing discovery in this matter that could be potentially used to prejudice his rights in a criminal

investigation and/or prosecution.  Plaintiff, Krysynthia Rido, alleges that Miles “forcibly kissed me by

putting his mouth and spit upon on my face and mouth and in my mouth” at a holiday party at the

St. Regis Hotel in Houston, Texas, held on December 15, 2008. According to their Petition, Plaintiffs

bring claims for, among other things, negligence and assault and battery.  In their lawsuit, Plaintiffs seek

exemplary damages of one million dollars.  A protective order should be entered preventing Plaintiffs

from inquiring as to any alleged incidents or conduct occurring before or after the alleged kiss.

Such discovery would have absolutely nothing to do with the Plaintiffs’ claims against Miles and would

only serve to potentially prejudice Miles in the pending criminal investigation, potential criminal

prosecution, and this civil case.  
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Alternatively, as a result of a pending criminal investigation regarding the same Defendant in this

matter, this action should be stayed pending the outcome of any criminal investigation and/or

prosecution.  

II.
FACTUAL BACKGROUND 

Miles is a Texas State Representative. On March 4, 2008, Miles was defeated in a hotly-contested

political election. During the final few weeks before the election, Plaintiffs filed this lawsuit and

participated in a media campaign, the effect of which was to prejudice the voting public and to sabotage

Miles’s campaign as well as to conduct a character assassination. Plaintiffs appeared on local television

maligning Miles and provided interviews to the Houston Chronicle and The Austin American-Statesman.

See e.g. Exhibit “A”. Not surprisingly, Plaintiff Nathaniel Rido supported Miles’ opponent, Al Edwards,

and he even donated money to Edwards’ political campaign.  See Exhibit “B”. 

Although Plaintiffs allege that this was (1) a traumatic incident that allegedly occurred on

December 15, 2007; (2) that Ms. Rido was assaulted and battered; and (3) that Plaintiffs suffered severe

emotional distress, absolutely nothing was ever reported to Security at the St. Regis Hotel. Additionally,

no report was ever made to the Houston Police Department or any other law enforcement agency.

The first notice of Plaintiffs’ alleged complaint against Miles was first manifested when this lawsuit was

filed on January 18, 2008, just weeks before the election. Curiously, around the same time that this matter

was filed, Plaintiffs gave interviews to the local news media including the Houston Chronicle and

KHOU-TV. See e.g., Exhibit “A”. 

Plaintiffs’ entire case is based on the following contention: “Miles forcibly kissed me by putting

his mouth and spit upon on my face and mouth and in my mouth” at a holiday party.  However, in an

attempt to delve into totally unrelated matters, at paragraph IV of Plaintiffs’ Petition, Plaintiffs allege:

“Miles conduct was only one of his many unconscionable and disruptive acts engaged in on the night

in question.”  This absolutely unfounded assertion does not, and cannot, support any of the claims pled
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by Plaintiffs, is totally irrelevant, and any probative value is outweighed by its prejudicial effect under

Rule 403 of the Texas Rules of Evidence. For the ensuing reasons, two alternative requests are made:

(i) a Protective Order should be entered to prevent Plaintiffs from conducting discovery on these

unrelated issues to insure that the rights of Miles are protected or, alternatively, (ii) this matter should

be stayed pending the criminal investigation and/or prosecution with respect to Miles. 

III.
ARGUMENT AND AUTHORITIES

A. A Protective Order Is Necessary.

Plaintiffs have embarked in an improper fishing expedition that requires this Court to grant

protection to Miles. Plaintiffs’ fishing expedition is only for purposes of harassment having nothing to

do with this civil case. For example, Plaintiffs have made it clear that they intend to delve into other

alleged misconduct on the part of Miles on the night in question, including alleged conduct occurring

both before and after the alleged “kiss.” This has absolutely nothing to do with any of Plaintiffs’ claims

asserted in the civil suit against Miles.

It is well established that a trial court is required to give consideration to the effect of discovery

in a civil case where there are  pending criminal proceedings. In re R.R., 26 S.W.3d 569, 574 (Tex.App.-

Dallas 2000, orig. proceeding); Texas Attorney General’s Office v. Adams, 793 S.W.2d 771, 777

(Tex.App.– Fort Worth 1990, orig. proceeding). 

The general rule in Texas is that evidence of other acts by a party with persons not a party to the

lawsuit are irrelevant, immaterial, unfairly prejudicial, and thus, inadmissible. See Southwestern Bell

Telephone Co. v. Vollmer, 805 S.W.2d 825, 831 (Tex.App.-Corpus Christi 1991, writ denied); see also

Tex.R. Evid. 403; Missouri Pacific Railroad Co. v. Roberts, 849 S.W.2d 367, 369 (Tex.App.-Eastland

1993, writ denied) (holding that the doctrine of res inter alios acta no longer exists independent of Texas

Rules of Evidence 401-404 governing the admissibility of relevant and character evidence). Moreover,
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discovery may not be used as a “fishing expedition.” See In re American Optical Corp., 988 S.W.2d 711,

713 (Tex.1998).

For example, in Plaintiffs’ most recent discovery requests, attached hereto as Exhibit “C”,

Plaintiffs sought answers to completely irrelevant and harassing interrogatories and requests for

production. Consider as follows:

INTERROGATORY NO. 2: For each time that you have had sexual relations in a
public place, please state the date of each such act, identify by full name, address
and telephone number each and every person with whom you have had the sexual
relations, and the location of each such public place.

INTERROGATORY NO. 10: Please identify by full name, address and telephone
number each and every person with whom you have had sexual relations and
identify all sexual partners that you learned or suspected had AIDS, HIV, and/or
any other sexually transmitted disease.

REQUEST NO. 3: Please produce any and all documents reflecting or concerning
any and all communications between you and Steve Harris from January 1, 2006 to
the present.

REQUEST NO. 4: Please produce any and all documents reflecting or concerning
any and all indictments or notices of indictment pertaining to any and all alleged
criminal act(s) of yours.

REQUEST NO. 5: Please produce any and all documents reflecting or concerning
any and all notices letters from any and all governmental agency/department which
informs you that you are the target of any criminal investigation.

REQUEST NO. 7: Please produce any and all photographs, videos, or any other
type of picture of each woman, or man, with whom you have had sex in a public
place.

REQUEST NO. 9: Please produce any and all photographs, videos, or any other
type of picture of each woman, or man, with whom you have had sex in a public
place.

REQUEST NO. 20: Please produce your license/permit to carry a concealed
handgun, which you had in mid-December 2007.

See Exhibit “C”.

These interrogatories and requests cannot be viewed as remotely relevant to this matter and can

only prejudice the rights of Miles in the criminal investigation and/or prosecution.  It cannot be argued



1It should be noted that there are a line of Texas cases holding that the pendency of a criminal matter does not
impair a court’s proceeding with a contemporaneous civil matter involving the same issues or parties. In re R.R.,
26 S.W.3d at 574. There is no constitutional prohibition against both cases going forward simultaneously. See Meyer
v. Tunks, 360 S.W.2d 518, 522-23 (Tex.1962); In re R.R., 26 S.W.3d at 574. However, in this case, Plaintiffs should not
be able to probe into areas having nothing to do with this lawsuit, which could potentially prejudice Miles’ rights in a
criminal matter. A specific protective order from the Court is therefore necessary.
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that the Plaintiffs will be prejudiced as a result because any such matters sought in Plaintiffs’

objectionable discovery requests have absolutely nothing to do with this lawsuit. 

In the interest of justice, Miles respectfully requests this Court to enter a protective order

preventing Plaintiffs from conducting any discovery with respect to other incidents and matters occurring

before and after the incident in question and any discovery surrounding the alleged possession of a gun

by Miles. 

B. Alternatively, This Lawsuit Should Be Stayed.

In the alternative, Miles requests that this Court stay and/or abate this lawsuit pending the

outcome of any criminal investigation and/or prosecution. This Court has the discretion to abate this

matter, although Miles does not seek a blanket abatement that would extend to some indefinite period

of time. When an abatement is for an indefinite period or effectively vitiates a party’s ability to present

a claim or defense, such an order may be reviewed under such special circumstances. See Gebhardt v.

Gallardo, 891 S.W.2d 327, 332-33 (Tex.App.--San Antonio 1995, orig. proceeding). The grant or denial

of an abatement is within the discretion of the trial court and will not be disturbed absent an abuse of

discretion. See Gebhardt, 891 S.W.2d at 332.1 Moreover, the trial court has inherent authority to manage

its own docket. Ho v. Univ. of Tex. at Arlington, 984 S.W.2d 672, 693-94 (Tex.App.– Amarillo 1998,

pet. denied).

In this case, a stay will serve to protect the interests of Miles, will not cause any prejudice or

harm to Plaintiffs, and will preserve the interest of justice. To permit Plaintiffs to use this proceeding to

conduct discovery that may be potentially used against Miles in a criminal matter on issues having
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nothing to do with this civil case will severely prejudice Miles and will not serve the interests of justice

for any party to this matter.

FOR THESE REASONS, Defendant Borris Miles prays that a Protective Order be granted

or, alternatively, that this matter be stayed. Miles further requests that he recover any such and other

relief to which he is entitled.

Respectfully submitted, 

ZIMMERMAN, AXELRAD,
MEYER, STERN & WISE, P.C.

By: /s/ Brian W. Zimmerman                       
Alvin L. Zimmerman 
State Bar No. 22265000
Brian W. Zimmerman 
State Bar No. 00788746
David M. Scott
State Bar No. 24044089
3040 Post Oak Blvd., Suite 1300
Houston Texas 77056
(713) 552-1234 - Telephone
(713) 963-0859 - Facsimile

ATTORNEYS FOR DEFENDANT, 
BORRIS MILES

CERTIFICATE OF CONFERENCE

On March 31, 2008, the undersigned counsel conferred with Plaintiffs’ counsel, Mr. Michael D.
West who said that he is OPPOSED to the pending motion.

/s/ Brian W. Zimmerman                       
Brian W. Zimmerman



Page 7W:\File\BWZ\Miles, Borris-13889\Pleadings\Defendant's Motion to Stay or Protective Order.wpd

CERTIFICATE OF SERVICE

I hereby certify that on this the 3rd day of April , 2008, a true and copy of the foregoing and/or
attached have been served on all known counsel of record, in accordance with the Texas Rules of Civil
Procedure, as follows:

Mr. Michael D. West Via CM/RRR
West & West, LLP CM#7007 0710 0000 7087 0987
1301 McKinney, Suite 3010
Houston, Texas 77010

/s/ David M. Scott                       
David M. Scott
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