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JAMIE PHELAN,
" Plaintiff,

KING PEAK, LLC and its assigns and or successors

§
§
§
§ OF HARRIS COUNTY, TEXAS
§
in interest §
§

// JUDICIAL COURT

Defendant.

PLAINTIFF'S ORIGINAL PETITION & APPLICATION FOR
TEMPORARY RESTRAINING ORDER

Plaintiff, Jamie Phelan, files this original petition and application for temporary restraining order against
defendant, King Peak LLC, and alleges as follows:

- DISCOVERY-CONTROL-PLAN-—- - - Co -

1. Plaintiff intends to conduct discovery under Level {2/3} of Texas Rule of Civil Procedure
{190.3/190.4} and affirmatively pleads that this suit is not governed by the expedited-actions process in
Texas Rule of Civil Procedure 169 because she seeks injunctive relief.

CLAIM FOR RELIEF

2. Plaintiff seeks injunctive, non-monetary relief and monetary relief within the jurisdictional limits of the
court.

PARTIES AND SERVICE OF CITATION

3. JAMIE PHELAN, hereinafter referred to as “Plaintiff,” may be served with citation at 3106 Little
Bear Drive, Kingwood, Texas 77339.

4. KING PEAK LLC, its assigns and/or successors in interest hereinafter referred to as “Defendant,” is a
mortgage holder of the property in question located at 3906 Wildwood Valley Court, Kingwood, Texas
77345, Defendant may be served through its attorney GhidottiBerger, 9720 Coit Road, Ste 220-228,
Plano, Texas 75025.

JURISDICTION AND VENUE



5. The Court has jurisdiction over Defendant because Defendant has done business in the State of Texas,
including originating, servicing, and/or owning loans, which necessarily involves contracting with Texas
Residents or Texas Entities by mail or otherwise when at least one of the parties is to perform the contract
in Texas. Further, Defendant’s conduct, giving rise to the causes of action set forth herein, occurred in
whole or in part in Texas.

6. The damages sought in this action are within the jurisdictional limits of the court.

FACTS

7. Plaintiff owns property located at 3906 Wildwood Valley Court, Kingwood, Texas 77345 (“Property™).
8. The Property is occupied by tenants of the Plaintiff.

9. Irreparable injury to real property™ under Tex. R. Civ. P. 680

9a) No notice given to senior lien holders and low opening bid at sale. Statement of
events of events:

There is a potential title issue under Texas law as to whether or not a junior lien holder is
required to notify the senior lender of the intent to foreclose. And as to the minimum opening bid
in such a case, should it be set above the 1st position note.

The law is clear in regards to the senior lender, absent a contractual agreement to the contrary
by the senior lienholder, a senior lienholder has no obligation to notify junior lienholders of a
pending foreclosure sale; but as such, a junior lienholder’s obligation is not as clear.

The junior lien holder for untold reasons should indeed notify the senior lien holder of their
intention to foreclose on the property, but are they under any legal obligation to do so? This
matter in this case is in question. Since the opening bid on this property was set at $30,000 far
short of the obligation on the first note which is just shy of $225,000. The question of malicious
intent by King Peak, LLC is brought up. The attorney’s representative Omar stated that his client
was under no obligation to notify the senior lien holder of the sale and they had no intention to
do so. That this would all be settled after closing. Most likely some legal action would have to be
filed or title insurance policy paid for PHH to be made whole on their $225,000 note. The loan
has been modified to a low fixed rate in the 4’s and | was in extremely good standing on the
loan, completely up to date on my payments (both loans for that matter were in good standing
with no missed payments at the time she purchased the note). The only missed payments on
the 1st were offered to me by the bank PHH During COVID and | took advantage of the
wonderful modification program available at the time. | will probably never be able to get any
rate even close to that on any future loans.



When | notified the senior lien holder PHH mortgage of the loaming foreclosure; they stated that
the junior holder was indeed obliged to notify them in this case prior to the foreclosure sale. The
question remains under the circumstances and conduct from King Peak, LLC were they acting
in a malicious manner. Especially since they clearly and intentionally failed to follow the law
which clearly states at least 21 days notice must be given to cure when served a Notice of
Default and Intent to Accelerate. Because of this and her absolute refusal to talk or engage in
any dialogue other then demanding full payoff on a note she provided no proof as to where she
even got these numbers. Furthermore since the opening bid on this property is set at only
$30,000 from King Peak LLC the senior lien holder PHH mortgage would very likely not be
made whole at closing. And the likelihood of any substantial monetary gain to King Peak, LLC
by foreclosing is extremely slim. The tax value of the home is only $265,000. When you
combine this with the overall conduct by King Peak thus far there is a clear pattern of malicious
intent.

At the time | notified PHH last month of the foreclosure less than 21 days prior to the sale date,
they indeed had absolutely no clue of such action. They were also unaware that their note had
never been_recorded. So there_is_no public record_of their loan._ When | informed them of the ___
oversight, they immediately took action to rectify it.

All said it is highly unlikely that King Peak, LLC would gain monetarily by foreclosing on this
property and they are simply trying to squeeze out a quick return on the very recent purchase of
the note in September 2022. In September | was up to date on the note and had made
consistent on-time payments since my COVID deferment ended 11 months earlier. This
foreclosure is an attempt to intimidate me into paying off the note in full at almost $20,000 more
than my records show. They have refused to stop the sale for anything less than full payment of
the unverified amount of over $58,000. | have received 2 documents from them:
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2)

“The notice default and intent to accelerate”, mailing date the 16th of December 2022.
But it was not mailed out until the 19th and didn't arrive in my mailbox until 3 days after
Christmas on the 28th of December 2022. | was given.until the 30th to pay almost
$10,000 more than | owed on. | had a total of 18 months missing payments due to a
COVID sanctioned deferment at $355 a month | owed $6390, Not almost $16,000. The
old lender FCI and | were in the process of modifying the note and | have written
correspondence from them of intent to modify but what was holding up the modification
was the uncertainty of the actual amount owed. The agreement was to actually wave
those 18 months missed payments on as part of the modification and reduce the interest
rate to the high 4’s or low 5’s | had several options to choose from as to the exact rate.
The only missed payments on this loan were those 18 months. This note has changed
hands approximately a dozen times or more since | bought the home in 2007. This
second was the 20% lein of the 80/20 program, it has a very high interest rate of 9.9%.

. These loans were always held by the same lender. These 2nds were. intended to.be very_.. . . __.

temporary, just as soon as the home acquired enough equity it would get rolled into the
main loan at the original loan’s interest rate which was in the 5's, there were no
additional qualifications to meet and no closing cost. But that was right around the time
when GMAC, the original note holder of both loans, filed for bankruptcy and as a
consequence of this the 2nd was sold off and was now a separate note at a very high
interest rate and with rates rising and our financial position at the time, we were unable
to qualify to refinance both loans into one as was originally planned. It has been an
unending cycle of frequently changing lenders most often with inaccurate information
from the old lender ever since. Thus the confusion about the true payoff on the note.

The second and only other correspondence | received was right under the deadline of 21
days prior to the sale date “The notice of foreclosure sale”.

Please be aware | was literally given no other documents:

Not an introduction letter: i. e. Hi I'm your new lender. Here’s where to submit your payments.
No payment statement.

Absolutely no communication between her or her attorney as to where she came up with these
numbers or dates of missing payments which are completely inaccurate. | have the statements
to prove it. No payment history. Zero paperwork but the two above mentioned documents.
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JAMIE PHELAN, IN THE DISTRICT COURY"

Plaintiff,

KING PEAK, LLC and its a“i‘_&'ﬁ?ﬂ‘! OF sSuccessors

in interest

§

§

§

§ OF HARRIS COUNTY, TEXAS
§._

§

§

Defendant, // JUDICIAL COURT

PLAINTIFF'S ORIGINAL PETITION & APPLICATION FOR

TEMPORARY RESTRAINING ORDER

Plaintiff, Jamie Phelan, files this original petition and application for temporary restraining order against
defendant, King Peak LLC, and alleges as follows:

DISCOVERY-CONTROL PLAN

. Plaintiff intends to conduct discovery under Level {2/3} of Texas Rule of Civil Procedure
{190.3/190.4} and affirmatively pleads that this suit is not governed by the expedited-actions process in
Texas Rulc of Civil Procedure 169 becausc she seeks injunctive relief,

CLAIM FOR RELIEF

2. Plaintiff secks injunctive, non-monetary relief and monetary relief within the jurisdictional limits of the
court, :

PARTIES AND SERVICE OF CITATION

3. JAMIE PHELAN, hereinafter referred to as “Plaintiff,” may bc served with citation at 3106 Little
Bear Drive, Kingwood, Texas 77339.

4. KING PEAK LLC, its assigns and/or successors in interest hercinafter referred to as “Defendant,” is a
mortgage holder of the property in question located at 3906 Wildwood Valley Coutt, Kingwood, Texas




CAUSE NO. 2023-59075

JAMIE PHELAN § IN THE DISTRICT COURT
Plaintiff §
V. §
8 215 T™H JUDICIAL DISTRICT
KING PEAK, LLC §
Defendant § OF HARRIS COUNTY, TEXAS

ORDER DENYING PLAINTIFF’S REQUEST FOR TEMPORARY RESTRAINING
ORDER

On this the 5% day of September 2023, the Plaintiff Jamie Phelan sought a Temporary
Restraining Order to enjoin the foreclosure of certain real property located in Harris County, Texas
by the Defendant King Peak, LLC and/or its representatives. After hearing the argument of the
pro se Plail_ltiﬁ’ and the Defendant’s counsel and any evidence, the Court finds that the Plaintiff
has not established the necessary criteria to be entitled to a temporary restraining order.

Itis therefore ORDERED that the request for Temporary Rmmg Order requested by the |
Plaintiff Jamie Phelan as against King Peak, LLC and its representatives is DENIED.
IT IS SO ORDERED

Signed this the 5 day of September 2023.

The Honorable Ancillary Judge Presiding -



Approved and entry requested:

[S/ Glen Nordt
Glen Nordt

TBN 15076600

13115 Turnbridge Trail
Houston, Tx 77065

713 302 8890

nordtlaw@gmail.com
Attorney for King Peak, LLC

CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing Order Denying Temporary Restraining
Order was hand delivered to the Plaintiff at the time of the hearing on this matter before the
Ancillary Court of Harris County, Texas on September 5%, 2023.

/S/ Glen Nordt
Glen Nordt
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Tlm: arﬁs Couﬂty. Tem
Cause No. 2023-59075 .
By: Deputy

PHELAN, JAMIE § IN THE DISTRICT COURT OF
A% § HARRIS COUNTY, TEXAS

WA
KING PEAK LLC § 246th JUDICIAL DISTRICT

ORDER DENYING APPLICATION FOR TEMPORARY RESTRAINING
ORDER

On this day came on to be heard Plaintiffs Application for a Temporary
Restraining Order.  After having reviewed the motions, responses and
arguments of the parties, the Court finds that Plaintiffs Application for
Temporary Restraining Order should be denied. It is therefore,

ORDERED, that Plaintiffs Application for a Temporary Restraining
Order is Denied.

Plaintiff presented an Application for Temporary Injunction. It is
ordered that the clerk of this court issue notice to Defendants to appear
before the H_-Unl Judicial District Court, in the Civil Courts Building, 201

Caroline, Houston, Harris County, Texas, on September 18, 2023 at 3:00

pm to show cause why Plaintiff should not be granted a temporary injunction,

as set out in the application, pending final determination of this cause on its

merits.
Signed September 5, 2023. <
WA‘% VAV |
A e ' A/ ¢




KEARNEY & KEARNEY
SPECIALIZED SERVICES

6345 WOODLAWN ROAD
VERONA, PENNSYLVANIA 15147

CALL/ TEXT  412-491-7230

Jamie Phelan
3106 Little Bear Drive
Kingwood, Texas 77339
Augustll, 2023

In Re: Invoice/ Return
King Peak two addresses

Dear Madam/ Sirs:

Enclosed please find the Retum of Service for the above captioned. By this
date you should have received via email copies of the same. Please note the
invoice below for services rendered and thank you for your consideration.

Respectfully,
Ken Kearney

: INVOICE
King Peak, 1207 Fifth Ave Allegheny County $70.00
King Peak 6000 Brooktree, Wexford S $70.00
: ' TOTALDUE  $140.00



Affidavit of Process Server

(NAME OF COURT)

Vs
PLAINTIFF/PETITIONER DEFENDANT/RESPONDENT CASE NUMBER

l { “QVW\-‘F\(’V\ ‘Fgeﬁ‘ﬂnﬁ'ﬁwng first duly sworn, depose and say: that | am over the age of 18 years and
not a party to this action, and that within the boundarles of the state where service was effected, | was authorized by law to
perform sald service.

Service: lservedﬁoﬂ_gfﬂv'e- %\f\g}f?/’r k\ /Jr FC“’f?/Q LAW ér‘?o U O

NAME OF'PERS |/ ENTITY BEING SERVED

with (st documentsy1711¢€ 2= Frua ( Fiede g ~MeTron ~Fom, C oty nvant <
by leaving with /WU 7\ Sekv e A

NAME RELATIONSHIP
[J Residence
X Business /A0 #DEE/%\S A e p\H‘S/?)v(r:“ng,/‘STATE;a@ /SR G
' ADDRESS CITY/STATE
on 21 ~2> a 2ISG A
DATE TIME

O Inquired if subject was a member of the U.S. Military and was informed they are not.

Thereafter coples of the documents were mailed by prepaid, first class mail on

DATE
from

cmy STATE ZIP

Manner of Service:

[ Personal: By personally delivering copies to the person being served.

O Substltuted at Resldence: By Isaving copies at the dwelling house or usual place of abode of the person being
sarved with a member of the household over the age of and explaining the general nature of the papers.

O Substituted at Business: By leaving, during office hours, coples at the office of the person/entity being served with
the person apparently in charge thereof.

O Posting: By posting coples In a conspicuous manner to the front door of the person/entity being served.

Non-Service; er due search, careful inquiry and diligent attempts at the address(es) listed above, | have been
unable te-afiact process upon the person/entity being served because of the following reason(s):

0 Unknown at Address [ Moved, Left no Forwarding D Ser'grce Cancalled by Li ant [J Unable to Serve in Timely Fashion

Address Does Not Exist [ Other/ Y & —~2 /1€ €55 Sy 200
ceoRAing o Frrsr Flooa LAno hmﬂr crwgmomﬂ) 77T Tf TS A S

Service Attempts: Service was attempted on: (1) (2)
DATE TIME DATE TIME
) (4) (5)
DATE TIME DATE TIME DATE TIME
Description:. Age Sex Race Height Weight H9ir Beard __, Glasses

/ ,
W o e e g L(fiw/,’?

SIGNATURE OF PROCESS SERVER

7
SUBSGRIBED AND SWORN to bofore me this / day of v TUSTL o by W{"lﬁ‘éﬂﬂ”“ 7,
Proved to me on the basis of satlsfactory evidence to be the person(s) who % before me ; /Iz}/
Commorwealth of Ponnsylvania - Notary Seal UJ\%

DanaM. Pcolar, Notary Public SIGNATURE OF NOI AY PUBLIC,
e S Westmoreland County 2 Z\
Ty T My commission expires July 12, 2024 NOTARY PUBLIC for the state off &1 arl Ijgﬂdl_
5’ Commission number 1270686
M Member, Panngylvanio Assaclation of Notarles

FORM 2 NATIONAL ASSOCIATION OF PROFESSIONAL PROCESS SERVERS



Affidavit of Process Server

(NAME OF COURT)

Vs
NTIFF/PETITIONER DEFENDANT/RESPONDENT CASE NUMBER

ALY Cf'h\ LARN 6"7 , being first duly sworn, depose and say: that | am over the age of 18 years and
not a party to this action, and that within the boundaries of ge/atate where sarvice was effected, | was authorized by law to

::,:ﬁ:m 1emve Kngfonte DA deanch-law €ro0 D

NAME OF PE /ENTITY BEING SERVED

with (Ilstdocuments)/)a%lq'e oF qu _/17&(,23 F‘f”f) ‘g“’lr Corﬂ(utueq nee

by leaving with/)() #H &/\U © o At
NAME RELATIGNSHIP
O Resldence
W Businessip 000 Broo FERREE R Suite 30 TWeFrd Po /sevr
ADDRESS CITY / STATE
on prixe o AlSerm
DATE TIME

O Inquired if subject was a member of the U.S. Milltary and was informed they are not.

Thereafter copies of the documents were mailed by prepaid, first class mail on

DATE
from

cy STATE 2P

Manner of Service:

O Personal: By personally delivering copies to the person being served.

O Substituted at Residence: By leaving copies at the dwelling house or usual place of abode of the person bsing
served with a member of the household over the age of and explaining the general nature of the papers.

O Substituted at Business: By leaving, during office hours, copies at the office of the person/entity being served with
the person apparently in charge thereof.

O Posting: By posting coples in a consplcuous manner to the front door of the person/entity being served.

on-Service: Alter due search, careful inquiry and diligent attempts at the address(es) listed above. | have been
unable to effsect process upon the person/entity being served because of the following reason(s):

D Unknown at Address [ Moved, Left no Forwarding, [ Service Cancelled by ngant O Enable to Sérve in Timely Fashion

ddress_lg‘es No;? bthey /70~ DORNSA STHES Ae neh h rfoe 2
e, K/A oF K\ Pl
Service Attempts: Service was attempted on: (1) 2
DATE TIME DATE TIME
3) (4) {8)
DATE TIME DATE TIME DATE TIME
Description:. Age Sex Race Height Weight Hair Beard_, Glasses

/?yww% /é'&f La-s Lﬂv/

SIGNATURE OF PH? SEhVER v
SUBSCRIBED AND SWORN 1o beforeme this ([ U gayof A GUST, 2043 byl ety f{ﬂ?e

Proved to me on the basis of satisfactory evidence to be the person(s) who aiz?jued before me # mz/{'\
Commonwsalth of Pannsytvania - Notary Saal
Dana M. Pcolar, Notary Pugllzry o /{’( Mk

Waestmoreland County SKEGNATURE OF NOTARY)PUBLIC [
My commission expires July 12, 2024 %<
_ Commlssion number 1270686 NOTARY PUBLIC for the state of_C- L4 5< 09111 ]

~~tania Assaciation of Notarles

FORM2 - NATIONAL ASSOGIATION OF PROFESSIONAL PROCESS SERVERS



The plaintiff has filed an emergency request, she is trying to stop an auction on her home scheduled for-.
today at 10 am (case # 2023-34281). We had a Tl hearing with Judge Matthews on August 1%, she made
a docket sheet entry.

She also filed an original petition on Friday and got a TRO hearing for today with the ancillary judge, TRO
was denied. (2023-59075) ’ :

I've explained we are In a jury trial but she stated she would wait in the suite. Are you willing to fit her in

' - today or how should | proceed? ' )




