
CAUSE NO. 2021-26090

KRM INVESTMENTS, INC., § IN THE DISTRICT COURT OF
§

Plaintiff, §
§

v. § HARRIS COUNTY, TEXAS
§
§

F. KENNETH BAILEY AND §
WILLIAM C. PADON, §

§
Defendants. § 127th JUDICIAL DISTRICT

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

KRM Investments, Inc. (“KRM”) moves for a summary judgment against F. Kenneth

Bailey, Jr. (“Bailey”), Defendant, as follows:

SUMMARY OF THE CASE

1. KRM seeks recovery of $2,194,582.40 principal plus $42,328.00 accrued interest

from Bailey pursuant to the terms of a Promissory Note, as renewed (“Note”) through May 18,

2023, with additional interest accruing at the rate of $962.00 per day. KRM seeks post-judgment

interest at the rate of 18% per annum. Additionally, KRM seeks recovery of its reasonable and

necessary attorneys’ fees from Bailey. KRM has dismissed its claim against William C. Padon

(“Padon”) without prejudice.

FACTUAL BACKGROUND

2. On or about August 1, 2019, Bailey, as Maker, and KRM, as Payee, executed a

Third Renewal Promissory Note (“Note”).

3. On April 4, 2023, KRM foreclosed its First Lien Deed of Trust on various

properties that had been pledged by Bailey as collateral for repayment of the Note.
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4. After applying the proceeds of the sale to Bailey’s indebtedness to KRM, as of

May 5, 2023, Bailey owed KRM $2,194,582.40 principal, $42,328.00 interest with interest

accruing at the rate of $962.00 per day.

5. By demand letter dated November 13, 2020, KRM made demand upon Bailey to

pay to KRM the indebtedness that Bailey owed to KRM pursuant to the Note.

6. Bailey has not paid the indebtedness.

7. All conditions precedent to KRM’s right to enforce the terms of the Note have

been performed or have occurred.

Summary Judgment Evidence

8. KRM’s summary judgment evidence consists of a true and correct copy of the

Note which is attached to the Declaration of Kenneth R. Melber, President of KRM, which is

attached hereto as Exhibit A. KRM’s summary judgment evidence also includes the Declaration

of Robert J. Kruckemeyer, attorney for KRM, which is attached hereto as Exhibit B. The

summary judgment evidence attached to this Motion proves the following:

9. That on or about August 1, 2019, that KRM, as Payee, loaned Bailey, as Maker,

the principal amount of $3,006,129.82, pursuant to the Note.

10. That the maturity date on the Note was November 1, 2020.

11. That the Note has not been paid as agreed and therefore the Note is in default.

12. That by letter dated November 13, 2020, KRM demanded that Bailey make the

past due payments on or before 3:00 P.M., Houston time on Friday, November 23, 2020. Bailey

did not make the payment as demanded.

13. That on April 4, 2023, KRM foreclosed its security interest in properties that

Bailey had pledged to secure the repayment of the Note.

14. That at the foreclosure sale, KRM recovered $2,850,000.00 which was applied to



property taxes, late fees, interest and principal reduction. After paying the property taxes, late fees

and interest the principal due on the Note was reduced in the amount of $811,547.42.

15. That Bailey defaulted on his obligation to make payments to KRM under the terms

of the Note.

16. That because of Bailey’s failure to pay the Note, KRM has been required to hire

Robert J. Kruckemeyer to assist it in collecting the indebtedness owed to KRM.

17. That, demand having been made, KRM is entitled to recover its reasonable and

necessary attorneys’ fees herein pursuant to Tex. Civ. Prac. & Rem. Code § 38.001 et seq.

18. That KRM has incurred reasonable and necessary attorneys’ fees in the amount of

$7,500.00.

ARGUMENT AND AUTHORITIES

A. Standard for Granting Summary Judgment

19. KRM seeks affirmative relief against Bailey. For KRM to obtain summary

judgment on its claims for affirmative relief, KRM must show that there are no genuine issues of

material fact and that it is entitled to summary judgment as a matter of law. In deciding whether

there is a disputed material fact issue, evidence favorable to the non-movant will be taken as true.

Further, every reasonable inference must be indulged in favor of the non-movant and any doubts

resolved in its favor. Nixon v. Mr. Property Management Company, Inc., 690 S.W. 2d 546 (Tex.

1985). KRM has brought causes of action against Bailey for breach of contract and attorneys’

fees.

B. KRM’s Claims Against Defendant

1. Breach of Contract



20. To recover on its cause of action for breach of contract against Bailey, KRM must

prove the following:

(1) The existence of a valid contract;

(2) That Plaintiff performed or tendered performance;

(3) That Defendant breached the contract; and

(4) That Plaintiff was damaged as a result.

Southwell v. University of the Incarnate Word, 974 S.W. 2d 351 (Tex. App.— San Antonio 1998,

pet denied).

21. KRM has submitted summary judgment evidence conclusively establishing each of

these elements. KRM has submitted the Declaration of Kenneth R. Melber, the President of

KRM. Mr. Melber’s Declaration establishes the existence of the Note, the amounts KRM

recovered from the foreclosure of the pledged collateral, and the amounts currently due from

Bailey to KRM pursuant to the Note. In addition, KRM has submitted the Declaration of Robert J.

Kruckemeyer, attorney for the KRM. Attached to the Declaration of Mr. Kruckemeyer is the

demand letter sent to the Defendant.

22. Accordingly, KRM has proved all elements of its cause of action against Bailey for

breach of contract and KRM is entitled to judgment as a matter of law.

2. Attorneys’ Fees

23. KRM is entitled to recover its attorneys’ fees because it has proved its entitlement

to recovery on its breach of contract claim. Tex. Civ. Prac. & Rem. Code § 38.001 et seq. By

letter dated November 13, 2020, demand was made upon Bailey to pay the amounts due and

owing to KRM. The Declaration of Mr. Kruckemeyer establishes the following:

A. Because of Bailey’s breach of contract, KRM has been required to hire Robert
J. Kruckemeyer to assist it in collecting the indebtedness owed to KRM by Bailey;



B. Demand having been made, KRM is entitled to recover its reasonable and
necessary attorneys’ fees herein pursuant to Tex. Civ. Prac. & Rem. Code §38.001
et seq.; and

C. KRM has incurred reasonable and necessary attorneys’ fees in the amount of
$7,500.00 through summary judgment, it will incur additional attorneys’ fees of
$25,000.00 should the Defendant appeal the judgment to the Court of Appeals and
the appeal is unsuccessful, and that KRM will incur further attorneys’ fees of
$25,000.00 should the Defendant appeal the Court of Appeals opinion to the Texas
Supreme Court and that appeal is unsuccessful.

24. KRM has proved all elements of its cause of action against Bailey for attorneys’

fees and is entitled to judgment as a matter of law.

INTEREST

25. The Note allows KRM to charge interest at the rate of 18% per annum on all

amounts owed post maturity. Section 304.002 of the Texas Finance Code entitled, Judgment

Interest Rate: Interest Rate or Time Price Differential in Contract, reads as follows:

A money judgment of a court of this state on a contract that provides for interest or
time price differential earns post-judgment interest at a rate equal to the lesser of:

(1) the rate specified in the contract, which may be a variable rate; or

(2) 18 percent a year.

Accordingly, KRM is entitled to post-judgment interest at the rate of 18% per annum.

CONCLUSION

Accordingly, KRM requests that the Court enter an interlocutory summary judgment in its

behalf on KRM’s causes of action for breach of contract and attorneys’ fees and that KRM have

and recover judgment against Bailey as follows:

1. The outstanding amount of principal due under the terms of the Note which is

$2,194,582.40 principal plus outstanding interest in the amount of $42,328.00 from April 4, 2023,

through May 18, 2023.

2. Prejudgment interest on the Note in the amount of $962.00 per day from May 18,



2023, until the date of judgment;

3. Post judgment interest at the rate of 18% per annum;

4. Cost of suit;

5. Attorneys’ fees in the sum of $7,500.00 through the granting of the summary

judgment; in the event an appeal to the Court of Appeals is made but is unsuccessful, reasonable

attorney’s fees would be an additional $25,000.00; in the event an appeal is made to the Texas

Supreme Court is made but is unsuccessful, reasonable attorney’s fees would be an additional

$25,000.00, and

6. Such other and further relief to which the KRM may be justly entitled.

Respectfully submitted,

/S/_Robert J. Kruckemeyer___________________
Robert J. Kruckemeyer
State Bar No. 11735700
244 Malone Street
Houston, Texas 77007
Ph: (713) 600-7574
Fax: (713) 600-7579
Email: Bob@kruckemeyerlaw.com

ATTORNEYS FOR PLAINTIFF,
KRM INVESTMENTS, INC.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Plaintiff’s Motion for
Interlocutory Summary Judgment has been sent to all counsel of record by electronic service,
certified mail, return receipt requested, facsimile, and/or hand delivery, on this the 18th day of
May, 2023.

/S/_Robert J. Kruckemeyer________________
Robert J. Kruckemeyer
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