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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
CHERIE FOUNTAINE, et al.,   §  
       § 
 plaintiffs,     § 
       § 
v.       §  
       § Case 4:23-cv-801 
U.S. BANK NATIONAL ASSOCIATION, § 
as indenture trustee for TOWD Point  § 
Mortgage Trust 2019-4,    § 
       § 
 defendant.     §  

 
U.S. BANK'S REMOVAL NOTICE 

U.S. Bank National Association, as indenture trustee for TOWD Point Mortgage Trust 

2019-4 (U.S. Bank), removes Cherie Fountaine, Hailey King and JJP Capital Group, LLC's 

(collectively plaintiffs) state court action to this court pursuant to 28 USC §§ 1332 and 1441. 

I.  STATEMENT OF THE CASE 

1. On January 27, 2023, plaintiffs sued U.S. Bank in the case styled Cherie Fountaine, 

et al. v. U.S. Bank National Association, as indenture trustee for TOWD Point Mortgage Trust 

2019-4 and assigned case 202305569 in the 129th District Court of Harris County, Texas.  (orig. 

pet., ex. 1.)  Plaintiffs sued to enjoin a February 7, 2023 foreclosure sale of the property located at 

26814 Glenfield Hollow Lane, Cypress, Texas 77433.  (Id. at ¶¶ 7, 11 & prayer, ex. 1.) 

2. Ms. Fountaine and Ms. King allege they purchased the property in December 2021.  

(Id. at ¶ 7 & ex. A, ex. 1.)  Their purchase was financed by JJP Capital.  (Id.)  In connection with 

the purchase, plaintiffs claim a title company requested the current payoff for U.S. Bank's deed of 

trust.  (Id. at ¶ 9, ex. 1.)  Plaintiffs allege U.S. Bank's servicer, Select Portfolio Servicing, provided 

the title company a December 15, 2021 payoff statement good through December 31, 2021, and 

the title company tendered the amount on December 16, 2021.  (Id. at ¶ 9 & exs. B-C, ex. 1.)  
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Plaintiffs complain the deed of trust has not been released and U.S. Bank contends it was still owed 

$55,680.07 in December 2022.  (Id. at ¶¶ 10 & 11, ex. 1.) 

3. Plaintiffs sue to enjoin the sale of the property, for a judgment declaring U.S. Bank's 

deed of trust is satisfied and is no longer an encumbrance on the property and to recover attorneys' 

fees and court costs.  (Id. at prayer, ex. 1.) 

II. BASIS FOR DIVERSITY JURISDICTION 

4. The court may exercise diversity jurisdiction pursuant to 28 USC § 1332(a) because 

the parties are completely diverse and the amount in controversy exceeds $75,000. 

A. The parties are citizens of different states. 

5. Diversity jurisdiction exists if there is "complete diversity between all named 

plaintiffs and all named defendants, and no defendant is a citizen of the forum state."  Lincoln 

Prop. Co. v. Roche, 546 U.S. 81, 84 (2005).  

6. Cherie Fountaine and Hailey King are citizens of California because that is where 

they reside.  Preston v. Tenet Healthsystem Mem'l Med. Ctr., 485 F.3d 793, 797-98 (5th Cir. 2007).  

7. JJP Capital is a citizen of Texas.  The citizenship of a limited liability company is 

determined by the citizenship of each of its members.  Harvey v. Grey Wolf Drilling Co., 542 F.3d 

1077, 1080 (5th Cir. 2008).  JJP Capital's sole member is Jonathan J. Paull, a Texas citizen. 

8. U.S. Bank is a citizen of Ohio.  U.S. Bank is sued in its capacity as trustee for 

TOWD Point Mortgage Trust 2019-4.  When a trustee is sued in its capacity as trustee of a trust, 

the trustee's citizenship controls so long as it is an active trustee whose control over the assets held 

in its name is real and substantial.  Bynane v. Bank of New York Mellon, 866 F.3d 351, 357 (5th 

Cit. 2017) (citing Navarro v. Sav. Ass'n v. Lee, 446 U.S. 458, 464-465 (1980); Americold Realty 

Tr. v. Conagra Foods, Inc., 577 U.S. 378, 283-238 (2016)).  U.S. Bank's citizenship controls 
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because it holds legal title to, and broad authority over, the trust assets on behalf of the trust.  As 

a national bank, U.S. Bank "is a citizen of the State in which its main office, as set forth in its 

articles of association, is located."  Wachovia Bank, N.A. v. Schmidt, 546 U.S. 303, 307 (2006).  

U.S. Bank's main office designated in its articles of association is located in Cincinnati, Ohio. 

B. The amount in controversy exceeds $75,000. 

9. When a defendant removes on the basis of diversity jurisdiction, the amount in 

controversy may be established by the specific "good faith" sum demanded by the plaintiff in its 

state court petition.  28 USC § 1446(c)(2).  If the plaintiff does not state the amount of damages it 

seeks, the burden falls on the defendant to prove the value of the plaintiff's claims.  St. Paul 

Reinsurance Co., Ltd. v. Greenberg, 134 F.3d 1250, 1253 (5th Cir. 1998).  In those instances, the 

removing defendant must "establish by a preponderance of the evidence that the amount in 

controversy exceeds $75,000."  Manguno v. Prudential Prop. & Cas. Ins. Co., 276 F.3d 720, 723 

(5th Cir. 2002).  This requirement can be satisfied if "(1) it is apparent from the face of the petition 

that the claims are likely to exceed $75,000, or, alternatively, (2) the defendant sets forth 'summary 

judgment type evidence' of facts in controversy that support a finding of the requisite amount."  Id. 

(citing Simon v. Wal-Mart Stores, Inc., 193 F.3d 848, 850 (5th Cir. 1999); Allen v. R & H Oil & 

Gas Co., 63 F.3d 1326, 1335 (5th Cir. 1995)). 

10. "In actions seeking declaratory or injunctive relief the amount in controversy is 

measured by the value of the object of the litigation."  Leininger v. Leininger, 705 F.2d 727, 729 

(5th Cir. 1983); Farkas v. GMAC Mortg., LLC, 737 F.3d 338, 341 (5th Cir. 2013) (per curiam); 

see also Nationstar Mortg., LLC v. Knox, 351 Fed. App'x 844, 848 (5th Cir. 2009) ("[w]hen … a 

right to property is called into question in its entirety, the value of the property controls the  amount 

in controversy") (quoting Waller v. Prof'l Ins. Corp., 296 F.2d 545, 547-48 (5th Cir. 1961)). 

Case 4:23-cv-00801   Document 1   Filed on 03/03/23 in TXSD   Page 3 of 5



 

_____________________________________________________________________________________________________________________ 
U.S. BANK'S REMOVAL NOTICE  Page 4 of 5 
Case 4:23-cv-801; Cherie Fountaine, et al. v. U.S. Bank National Association, as indenture trustee 

11. The object of this litigation—26814 Glenfield Hollow Lane, Cypress, Texas 

77433—is valued at $449,640 by the Harris Central Appraisal District.  (appraisal dist. report, ex. 

10.)  See e.g., Anderson v. Wells Fargo Bank, N.A., No. 4:12-cv-764, 2013 WL 1196535, at *3 

(E.D. Tex. Feb. 22, 2013) ("The property at issue in this lawsuit has a current fair market value of 

$114,000, according to the Denton County Central Appraisal District.  Therefore, Defendant has 

met its burden of establishing that the amount in controversy exceeds $75,000.")  The amount in 

controversy exceeds $75,000, and the court may exercise diversity jurisdiction over this action. 

III. PROCEDURAL REQUIREMENTS SATISFIED 

12. Removal is timely under 28 USC § 1446(b) because it is filed within thirty days of 

U.S. Bank's receipt of the petition and citation through service of process, if at all. Murphy 

Bros.,Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 347-48 (1999) (requiring formal service 

of process to trigger removal deadline).  Venue is proper in this court because the United States 

District Court for the Southern District of Texas, Houston Division, embraces the place in which 

the state court action was pending.  28 USC § 1441(a).  Notice has been sent to the state court 

regarding this removal.  Pursuant to 28 USC § 1446(a), a true and correct copy of all of the process, 

pleadings, and orders on file in the state court action are attached as exhibits 1-6. 

IV.  CONCLUSION 

 The parties are completely diverse and the amount in controversy exceeds $75,000.  This 

court may exercise diversity jurisdiction. 
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Date: March 3, 2023    Respectfully submitted,  
 
 
 

    /s/ Michael J. McKleroy  
Michael J. McKleroy,  
SBN: 24000095, FBN:  576095 
mmckleroy@hinshawlaw.com 
 --Attorney in Charge 
C. Charles Townsend,  
SBN: 24028053, FBN: 1018722 
ctownsend@hinshawlaw.com 
Alfredo Ramos,  
SBN: 24110251, FBN:  3687680 
framos@hinshawlaw.com 
HINSHAW & CULBERTSON, LLP 
2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone: 945-229-6380 
Facsimile:  312-704-3001 
 
ATTORNEYS FOR U.S. BANK 
 
 
 

CERTIFICATE OF SERVICE 
 

A true and correct copy of this document was served on March 3, 2023 as follows: 
 

Michael E. Keller 
The Keller Firm 
5540 Harvest Hill Road, Suite 233 
Dallas, Texas 75230 
VIA CERTIFIED MAIL RECEIPT 
NO. 702201670000153772015  
AND VIA CM/ECF SYSTEM 
 

    /s/ Michael J. McKleroy, Jr.  
Michael J. McKleroy, Jr. 
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CAUSE NO.  

 

CHERIE FOUNTAINE, 

HAILEY KING, and  

JJP CAPITAL GROUP, LLC 

 

Plaintiffs 

IN THE DISTRICT COURT  

  

v. _____ JUDICIAL DISTRICT 

  

U.S. BANK NATIONAL ASSOCIATION, AS 

INDENTURE TRUSTEE FOR TOWD POINT 

MORTGAGE TRUST 2019-4, 

 

 

Defendants 

 

HARRIS COUNTY, TEXAS 

 

  

 

PLAINTIFFS’ PETITION FOR TEMPORARY INJUNCTION  
AND TEMPORARY RESTRAINING ORDER 

 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

Plaintiffs Cherie Fountaine, Hailey King, and JJP Capital Group, LLC file this Petition for 
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Temporary Restraining Order and Temporary Injunction complaining of U.S. Bank National 

Association as Indenture Trustee for Defendant Towd Point Mortgage Trust 2019-4, and in 

support respectfully show: 

DISCOVERY LEVEL 

1.  This case is appropriate for discovery under Level 2 of Texas Rule of Civil Procedure 

190.3. 

PARTIES 

2.  Plaintiffs Cherie Fountaine and Hailey King are individuals. Plaintiff JJP Capital Group, 

LLC is a Texas limited liability company. Service on Plaintiffs may be made through their attorney 

of record in this case. 

3.  Defendant U.S. Bank National Association, as Indenture Trustee for Defendant Towd 

Point Mortgage Trust 2019-4, is a foreign corporation duly authorized to do business in Texas, 

which may be served through its agent of record, CT Corporation System, at 1999 Bryan St., 

Suite 900, Dallas, Texas 75201. 

JURISDICTION AND VENUE 

5.  Jurisdiction is proper in this Court as the amount in controversy is within the jurisdictional 

limits of this Court and the events giving rise to the cause of action asserted occurred in Harris 

County, Texas. 
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6.  Venue is mandatory in this Court under Texas Civil Practice and Remedies Code §15.011 

because this lawsuit involves an action regarding an interest in real property. In the alternative, 

venue is proper in this Court under Texas Civil Practice and Remedies Code §15.002 because 

all or a substantial part of the events giving rise to Plaintiffs’ claims occurred in Harris County.   

STATEMENT OF FACTS 

7.  This is a suit to enjoin and restrain a foreclosure sale posted pursuant to a power of sale 

contained within a certain deed of trust recorded as Document No. 20060001008 in the Real 

Property Records of Harris County, Texas (“DOT”). A true and correct copy of said DOT is 

attached as Exhibit-A. The DOT encumbered certain real property commonly known as 26814 

Glenfield Hollow Lane, Cypress, Texas 77433 (“Property”). Plaintiffs Cherie Fountaine and Hailey 

King are the record owners of the Property. Plaintiff JJP Capital Group, LLC is the lender for 

Plaintiffs Cherie Fountaine and Hailey King and the first lienholder on the Property. 

8.  On or about August 24, 2006, Cherie Fountaine’s and Hailey King’s predecessors in 

interest, Efrehem Del Rosario and Maricris Del Rosario, executed and delivered the DOT to 

Defendant’s predecessor in interest. Subsequently, Efrehem Del Rosario and Maricris Del 

Rosario entered into an agreement to sell the Property to Cherie Fountaine and Hailey King.  

9.  In connection with closing that transaction, the title company sent a request for the current 

payoff for the lien held by Defendant. In response to that request, the title company received a 

payoff statement dated November 22, 2021, which was good until December 22, 2021 (“First 

Payoff Statement”). A true and correct the First Payoff Statement is attached as Exhibit-B. The 

stated payoff was $188,201.42. On December 15, 2021, the title company received an updated 
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payoff, which was good until December 31, 2021 (“Second Payoff Statement”). A true and correct 

the Second Payoff Statement is attached as Exhibit-C. The stated payoff in the Second Payoff 

Statement was $189,859.46. On December 15, 2021, the transaction closed. The transaction was 

funded the following day on December 16, 2021. On that date, the title company wired 

$189,859.46 to Defendant’s loan servicer pursuant to the Second Payoff Statement. 

10.  In December of 2022, Plaintiffs learned that Defendant contends it is still owed $55,680.07 

on its lien on the Property despite the fact that it had received the full amount of the Second Payoff 

Statement. Plaintiffs have attempted to communicate with Defendant through its loan servicer as 

well as Defendant’s attorneys regarding the apparent confusion on the part of Defendant. 

Unfortunately, however, Plaintiffs have not received any substantive response from either 

Defendant or its counsel. 

11.  Defendant threatens to and, unless restrained, will sell or cause Cherie Fountaine’s and 

Hailey King’s property to be sold. Plaintiffs will suffer irreparable injury unless the foreclosure sale 

is restrained and enjoined. The foreclosure sale will deprive Plaintiffs of the use and enjoyment 

of the Property. Additionally, Plaintiffs will lose the right to sell or mortgage the Property to a 

potential buyer at some future date and will not obtain full benefit for the appreciated value of the 

Property. Moreover, Plaintiff JJP Capital Group, LLC is at risk of losing its security interest in the 

Property. 

12.  There is no remedy at law that is adequate to protect Plaintiffs’ property interest against 

this wrongful foreclosure by Defendant. Plaintiffs request injunctive relief so that justice may be 

done, not merely for delay. Plaintiffs have performed all conditions precedent and are ready, 

willing, and able to perform any equitable acts as the Court deems necessary. 
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PRAYER 

 
WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully pray that:  

1.  A temporary restraining order be issued without notice to Defendant, restraining 

Defendant, their agents, servants, and employees, from directly or indirectly selling or attempting 

to sell the Property on February 7, 2023, under the power of sale contained in DOT described 

above. 

2.  Defendant be cited to appear and show cause, and that on hearing, a temporary injunction 

be issued enjoining Defendant, its agents, servants, and employees, from directly or indirectly 

selling or attempting to sell the Property under the power of sale contained in the DOT described 

above. 

3.  The Court declare that that deed of trust recorded as Document No. 20060001008 in the 

Real Property Records of Harris County, Texas is fully satisfied and is no longer an encumbrance 

on the Property. 

4.  Plaintiffs recover costs of suit. 

5.  Plaintiffs be awarded any other relief to which they are justly entitled. 
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Respectfully submitted, 
 
THE KELLER FIRM 
 

 
_______________________ 
Michael E. Keller 
State Bar No. 24087837 
5440 Harvest Hill Road  
Suite 233 
Dallas, Texas 75230 
Phone: (214) 775-0817 
Email: mike@kellerfirm.com 
 
ATTORNEY FOR PLAINTIFFS 

 

 

 

 

VERIFICATION 

 

 My name is Michael Keller. My date of birth is 5/26/1987, and my address is 5440 Harvest 

Hill Road, Suite 233, Dallas, Texas 75230. I declare under penalty of perjury that the foregoing is 

true and correct. 

 Executed in Dallas County, Texas on January 26, 2023. 

    
_______________________ 

Michael E. Keller 

 

Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 7 of 37

mailto:mike@kellerfirm.com


Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 8 of 37

mikek
Rounded Exhibit Stamp



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 9 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 10 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 11 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 12 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 13 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 14 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 15 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 16 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 17 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 18 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 19 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 20 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 21 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 22 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 23 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 24 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 25 of 37



Case 4:23-cv-00801   Document 1-2   Filed on 03/03/23 in TXSD   Page 26 of 37



XP111

  PAYOFF STATEMENT
Date: November 22, 2021 Account Number:  0027289313
Requested By: Payment Due Date: November 01, 2021

This Statement expires on:  
December 22, 2021

EFREHEM DEL ROSARIO
17515 SPRING CYPRESS RD SUITE
CYPRESS, TX 77429    

Customer Name/Property Address:
EFREHEM DEL ROSARIO

26814 GLENFIELD H
CYPRESS, TX 77433     

THE FOLLOWING AMOUNTS ARE SUBJECT TO FINAL VERIFICATION
BASED ON THE RECEIPT OF FUNDS

ITEMIZATION
Unpaid Principal Balance $ 184,360.07
Interest Calculated to December 22, 2021 $ 2,495.48
Escrow/Impound Advance Balance $ 2,705.06
Loan Level Advance Balance $ 131.00
Interest on Advances $ 2.69
Recording Fee $ 14.00

  
CREDITS DEDUCTED

Unapplied Funds $ -1,506.88
  
Total Amounts Due Under your Note and Mortgage $ 188,201.42
Per Diem Daily Interest $ 30.47
  
TOTAL AMOUNT DUE $ 188,201.42

ESTIMATED ESCROW DISBURSEMENTS
County/City/Sanitation Tax Next Due 12/2021 $ 2,674.30
Hazard Insurance Next Due 11/2021 $ 447.51

The above escrow disbursements are scheduled to occur during the period covered by this Payoff 
Quote.  These amounts are not included in the above Total Amount Due as they have not been made 
as of the date of this statement.  If SPS disburses these funds, you are responsible to reimburse SPS 
for these disbursements, either through available escrow account funds or an additional amount due.  
The disbursement of these funds may impact the required payoff amount.  Please contact SPS if you 
have any questions or for an updated Payoff Quote if the payoff will occur after the disbursement dates.
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IMPORTANT INFORMATION REGARDING THE ACCOUNT PAYOFF:

1) Clearance of Funds: The Payoff Statement assumes that payments made on your account have 
cleared your financial institution. If a payment you made is returned, you are still responsible to pay 
that amount, even though we accept the amount of your payoff. Payments received within thirty (30) 
days of the payoff application are subject to clearance by your financial Institution.

2) Final Verification: The amounts set forth in this Payoff Statement are subject to final verification.

3) Expiration: This Payoff Statement expires and is void after December 22, 2021. You must obtain an 
updated WRITTEN statement from us if you want to pay off your account after the expiration date. 
Please allow up to five (5) business days for us to provide you with an updated Payoff Statement 
(unless state law requires a shorter timeframe).

4) Prepayment Penalty: If your mortgage documents indicate a prepayment fee on your account, it is 
included as part of the total amounts due for payoff. If the prepayment fee should be waived, 
supporting documentation (e.g., final HUD1, grant deed, warranty deed, prepayment rider) must be 
faxed to (801) 269-4269 prior to the receipt of your payoff funds. Upon receipt, the documents will be 
reviewed for final determination of waiving the prepayment fee. If you have any questions about the 
prepayment fee, please contact us at (800) 258-8602.

5) Foreclosure / Bankruptcy: If the account is currently subject to a pending foreclosure or bankruptcy 
action, the attorney fees and costs for services rendered that have been incurred with respect to this 
pending action have been included in the outstanding amounts due.  Legal actions may continue after 
the date of this letter, and if so, will result in additional attorney fees and costs. An estimate of those 
amounts to be incurred between the date of this quote and the good through date are included. In the 
event that upon completion of the related legal work the actual legal fees and costs charged by the 
attorney to SPS are less than the estimates provided by the attorney in this quote, SPS will apply 
such overage to any other amounts due and owing. If there are no amounts due, SPS will refund 
such overage directly to the customer.

6) Non-Sufficient Funds: If the amounts received are not sufficient to pay the account in full, we will 
return the payoff funds. Interest will continue to accrue at the daily (per diem) amount shown on the 
Payoff Statement and late charges may be incurred until sufficient funds are received to pay the 
account in full. To avoid non-sufficient funds, please confirm the actual payoff amount by calling (800) 
258-8602. A satisfaction/release of mortgage will not be recorded until all amounts due under your 
mortgage documents are received, unless applicable law requires otherwise.

7) Scheduled Payments: Do not cancel or stop payment on any of your regularly scheduled monthly 
payments. Issuance of this Payoff Statement does not suspend your obligation to make your 
monthly payments under your mortgage documents. You must continue to make your monthly 
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payments, when due, up until the time your account is paid in full. If the last regular monthly payment 
you sent to us is returned for insufficient funds, is dishonored due to a stop payment order, or 
payment is not made for any other reason, the amount required to payoff your account may be higher 
than shown in this Payoff Statement.

8) Remittance of Funds: Payoff amounts must be remitted in U.S. Dollars by money wire, certified or 
cashier’s check, title company check or an attorney’s trustee check. No personal or unofficial checks 
will be accepted. A copy of the Payoff Statement must accompany your payoff check. No deliveries 
should be made on Saturday, Sunday or legal holidays. Payoff funds received after 12 p.m. Noon 
Eastern Time will be processed the following business day.

       PLEASE REMIT FUNDS TO THE FOLLOWING:
Wiring Instructions Mailing Instructions

Select Portfolio Servicing, Inc.
Salt Lake City, Utah
Attn: PAYOFF DEPARTMENT
Routing/ABA #  021000021
Account #  900900308
Wire Retaining
For Credit to: 0027289313
Name: EFREHEM ROSARIO

Select Portfolio Servicing, Inc.
Attn: PAYOFF DEPARTMENT
PO BOX 65450
Salt Lake City, UT 84165

Overnight Address:
3217 S. Decker Lake Dr.
Salt Lake City, UT 84119

9) Regularly Scheduled Payments: If you fail to make your regularly scheduled monthly mortgage 
payments within the timeframe stated on your monthly statement, the late charge disclosed on your 
monthly statement will be added to the payoff total. If your monthly payment is received, but is 
returned unpaid by your bank, a fee will be added to the payoff total to the extent permitted by 
applicable law.

10) Automated Payments: If your monthly payments are automatically deducted from your banking 
account, these payments will continue to be withdrawn until the account is paid in full, or unless we 
receive verbal or written cancellation instructions in our office no later than three (3) business days 
prior to the payment due date.

11) Per Diem Daily Interest: The Per Diem Daily Interest is the daily interest that will accrue after the 
effective date of this Payoff Statement, with the assumption that monthly payments are made as 
anticipated under the Note and Security Instrument.  If payments are not made as anticipated under 
the Note and Security Instrument, the Per Diem Daily Interest may change, and may be higher or 
lower than stated above.  If you have any questions regarding the outstanding amounts or the Per 
Diem Daily Interest outstanding, please contact Select Portfolio Servicing, Inc. for an updated amount.

12) Escrow Account: If you have an escrow account with us, issuance of this Payoff Statement does not 
alter our responsibility to pay taxes and insurance from the escrow account. If a bill for these items is 
received prior to the receipt of payoff funds, we will pay them from the escrow account. Select 
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Portfolio Servicing, Inc. is not responsible for private agreements between the mortgagor and a third 
party with regard to the disbursement of escrow funds. If funds have accumulated in the escrow 
account, and if we have been required to pay interest on such funds as provided by state law, interest 
will be paid to the date the escrow closes. Any deficiencies in the escrow account will be collected at 
payoff. Any excess funds in the escrow account will be refunded approximately fourteen (14) 
business days after the payoff is complete. If lender placed insurance has been charged to the 
escrow account prior to payoff, the full amount will be required to pay off the account. If appropriate 
evidence of insurance is received, the applicable refund will be issued to the mortgagee of record 
within four to six weeks. Any escrow balance will be refunded after payoff, provided the last payment 
applied to the account has cleared the institution on which it was drawn.

13) Forwarding Address: Please provide the proper forwarding address to ensure receipt of applicable 
escrow refunds, cancelled documents, and annual tax/interest statements. If a forwarding address is 
not provided, all correspondence will be mailed to the customer’s last known address.

14) Release/Satisfaction of Mortgage: Upon receipt of the timely payment of the required payoff 
amount, SPS will prepare and send for recording a lien release in full satisfaction of the mortgage on 
the above referenced property in accordance with timelines established by state law, foregoing all 
rights to personal liability or deficiency judgment.

15) Questions? If you have any questions, please contact our Customer Service Department. Our toll-
free number is (800) 258-8602, and representatives are available Monday through Thursday between 
the hours of 8 a.m. and 11 p.m., Friday from 8 a.m. to 9 p.m., and Saturday from 8 a.m. to 2 p.m., 
Eastern Time.

Esta carta contiene información importante concerniente a sus derechos. Por favor, traduzca esta 
carta. Nuestros representantes bilingües están a su disposición  para contestar cualquier 

pregunta. Llamenos al numero (800) 831-0118 y seleccione/marque la opción 2.

This communication from a debt collector is an attempt to collect a debt and any information 
obtained will be used for that purpose.

New York City – Collection Agency License #1170514
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CAUSE NO. 202305569 

 

CHERIE FOUNTAINE, 

HAILEY KING, and  

JJP CAPITAL GROUP, LLC 

 

Plaintiffs 

IN THE DISTRICT COURT  

  

v. 129TH JUDICIAL DISTRICT 

  

U.S. BANK NATIONAL ASSOCIATION, AS 

INDENTURE TRUSTEE FOR TOWD POINT 

MORTGAGE TRUST 2019-4, 

 

 

Defendants 

 

HARRIS COUNTY, TEXAS 

 

  

 

ORDER EXTENDING TEMPORARY RESTRAINING ORDER 

 

 

Plaintiffs in this cause, filed a verified petition for a temporary injunction and, in connection 

2/16/2023�12:03:47�PM
Marilyn�Burgess�-�District�Clerk
Harris�County
Envelope�No:�72830514
By:�TAYLOR,�SHANELLE�L
Filed:�2/16/2023�12:03:47�PM
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with that petition, presented a request for a temporary restraining order as set forth in Plaintiffs’ 

Petition for Temporary Injunction and Temporary Restraining Order. After consideration of said 

Petition, the Court entered a temporary restraining order which was set to expire on February 17, 

2023 with the hearing on the temporary injunction scheduled for February 16, 2023. In order to 

give the parties time to reach a potential resolution without further litigation, the parties seek an 

extension of the temporary restraining order, as modified herein. Specifically, the parties request 

that the temporary restraining order, as modified herein, be continued until the new hearing date 

for the temporary injunction. As to the hearing on the temporary injunction, the parties request 

that it be set the weeks of March 20 or 27, 2023 (excluding Mondays). 

IT IS, THEREFORE, ORDERED that Defendant and its agents, servants, and employees 

in this cause, be, and hereby are, commanded forthwith to desist and refrain from directly or 

indirectly foreclosing on the Property of Plaintiffs from the date of entry of this order until the day 

of the temporary injunction hearing set below, except that Defendant and its agents, servants, 

and employees are entitled to take any steps necessary to conduct a foreclosure on the April 4, 

2023 sale date or any sale date thereafter. 

IT IS FURTHER ORDERED that Plaintiffs request for temporary injunction be heard 

before me, on ____________________________ at ____________.  

  

SIGNED this _______ of ___________, 2023. 

 
 
 
 
 
      __________________________________ 
      JUDGE PRESIDING 
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Agreed: 

 

/s/ Michael Keller 

ATTORNEY FOR PLAINTIFFS 

 

/s/ Fred Ramos 

ATTORNEY FOR DEFENDANT 
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Case 2023-05569; Cherie Fountaine, et al. v. U.S. Bank National Association, as indenture trustee 

CASE 2023-05569 
 
CHERIE FOUNTAINE, et al.,   § IN THE DISTRICT COURT 
       § 
 plaintiffs,     § 
       § 
v.       §  
       § 129th JUDICIAL DISTRICT 
U.S. BANK NATIONAL ASSOCIATION, § 
as indenture trustee for TOWD Point  § 
Mortgage Trust 2019-4,    § 
       § 
 defendant.     § HARRIS COUNTY, TEXAS 
 

U.S. BANK'S ORIGINAL ANSWER 
 

U.S. Bank National Association, as indenture trustee for TOWD Point Mortgage Trust 

2019-4 (U.S. Bank) answers Cherie Fountaine, Hailey King and JJP Capital Group, LLC 

(collectively plaintiffs) as follows:     

I. GENERAL DENIAL 

1. U.S. Bank generally denies each and every allegation and claim for relief asserted 

by plaintiffs and demands strict proof thereof by a preponderance of credible evidence. 

II. AFFIRMATIVE DEFENSES 

2. Plaintiffs' claims fail, in whole or in part, because they fail to state a claim upon 

which relief may be granted. 

3. Plaintiffs' claims fail, in whole or in part, because they have not performed all 

conditions precedent to recovery and performance of those conditions have not been waived or 

excused, including plaintiffs' failure to tender the amount necessary to avoid foreclosure, their 

failure to obtain a proper payoff statement through a title company and/or their failure to provide 

sufficient and/or timely or proper notice of their claims and/or demands. 

4. Plaintiffs' claims fail, in whole or in part, because of waiver, estoppel, ratification, 

3/3/2023 12:23 PM
Marilyn Burgess - District Clerk Harris County

Envelope No. 73319658
By: Shanelle Taylor

Filed: 3/3/2023 12:23 PM
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privilege and consent. 

5. Plaintiffs' claims are barred, in whole or in part, because plaintiffs have not tendered 

or attempted to tender the amount due and owing on the loan for the subject property. 

6. Plaintiffs' claims are barred, in whole or in part, because they failed to mitigate their 

damages, if any. 

7. Plaintiffs' claims fail, in whole or in part, because they have unclean hands. 

8. Plaintiffs' claims fail, in whole or in part, because their own acts and omissions, or 

the acts and omissions of third parties beyond the scope and control of U.S. Bank, caused or 

contributed to their alleged injuries. In the event the trier of fact determines plaintiffs suffered any 

compensable damages, U.S. Bank invokes Texas Civil Practice & Remedies Code chapter 33 and 

requests the trier of fact determine the proportion of responsibility for said damages by plaintiffs, 

U.S. Bank, any other party, and any designated responsible third-parties, and to grant judgment 

against U.S. Bank, if at all, for only those damages for which they are found to be proportionately 

responsible.  

9. Plaintiffs' claims are barred, in whole or in part, because the actions complained of, 

if in error at all, were the result of a bona fide error. 

10. In the event the lien is found unenforceable, U.S. Bank is entitled to a lien on the 

property through equitable and contractual subrogation for all amounts paid on behalf of the 

mortgagors, including but not limited to amounts paid to taxing authorities, amounts paid to insure 

the property against hazards and amounts paid to release other liens on the property. 

III. ATTORNEYS' FEES 

11. U.S. Bank retained the undersigned counsel to represent it against plaintiffs' claims.  

U.S. Bank contends one or more of the claims asserted against it in this litigation is (1) groundless 
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and brought in bad faith or groundless and brought for the purpose of harassment, in violation of 

the Texas Rules of Civil Procedure 13, (2) presented for an improper purpose, such as to harass or 

to cause unnecessary delay and needless increase in the cost of litigation, in violation Texas Civil 

Practice & Remedies Code § 10.001(1), (3) not warranted by existing law or by a non-frivolous 

argument for the extension, modification or reversal of existing law or the establishment of new 

law, in violation of Texas Civil Practice & Remedies Code § 10.001(2), or (4) without evidentiary 

support or, after a reasonable opportunity for discovery, likely to have evidentiary support, in 

violation of Texas civil Practice & Remedies Code § 10.001(3).  U.S. Bank also seeks to recover 

its attorneys' fees incurred in this case under any statute, common law rule or contract authorizing 

the same, including attorneys' fees incurred to defend against declaratory relief plaintiffs request. 

IV. PRAYER 

U.S. Bank respectfully requests a judgment that plaintiffs' take nothing on their claims and 

awarding U.S. Bank all further relief to which it is entitled. 

Date: March 3, 2023    Respectfully submitted,  
 

    /s/ Michael J. McKleroy  
Michael J. McKleroy,  
SBN: 24000095, FBN:  576095 
mmckleroy@hinshawlaw.com 
 --Attorney in Charge 
C. Charles Townsend,  
SBN: 24028053, FBN: 1018722 
ctownsend@hinshawlaw.com 
Alfredo Ramos,  
SBN: 24110251, FBN:  3687680 
framos@hinshawlaw.com 
HINSHAW & CULBERTSON, LLP 
2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone: 945-229-6380 
Facsimile:  312-704-3001 
 
ATTORNEYS FOR U.S. BANK 
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CERTIFICATE OF SERVICE 
 

A true and correct copy of this document was served on March 3, 2023 as follows: 
 

Michael E. Keller 
The Keller Firm 
5540 Harvest Hill Road, Suite 233 
Dallas, Texas 75230 
VIA TEXFILE 
 

    /s/ Michael J. McKleroy, Jr.  
Michael J. McKleroy, Jr. 
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Michael McKleroy on behalf of Michael McKleroy
Bar No. 24000095
mmckleroy@hinshawlaw.com
Envelope ID: 73319658
Status as of 3/3/2023 2:18 PM CST

Case Contacts

Name

Michael Keller

J'aime George

Fred Ramos

Michael JMcKleroy

Michael McKleroy

Alfred "Fred"Ramos

Jennifer Richardson

BarNumber Email

mike@kellerfirm.com

jaime@kellerfirm.com

framos@hinshawlaw.com

mmckleroy@hinshawlaw.com

mmckleroy@hinshawlaw.com

framos@hinshawlaw.com

jrichardson@hinshawlaw.com

TimestampSubmitted

3/3/2023 12:23:30 PM

3/3/2023 12:23:30 PM

3/3/2023 12:23:30 PM

3/3/2023 12:23:30 PM

3/3/2023 12:23:30 PM

3/3/2023 12:23:30 PM

3/3/2023 12:23:30 PM

Status

SENT

SENT

SENT

SENT

SENT

SENT

SENT
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
CHERIE FOUNTAINE, et al.,   §  
       § 
 plaintiffs,     § 
       § 
v.       §  
       § Case 4:23-cv-801 
U.S. BANK NATIONAL ASSOCIATION, § 
as indenture trustee for TOWD Point  § 
Mortgage Trust 2019-4,    § 
       § 
 defendant.     § 

 
U.S. BANK’S LIST OF ALL COUNSEL OF RECORD 

 U.S. Bank National Association, as indenture trustee for TOWD Point Mortgage Trust 

2019-4, provides the following list of attorneys involved in this removed action pursuant to Local 

Rule 81: 

attorney name, bar number, 
address & telephone 

party represented 

Michael E. Keller, SBN: 24087837 
5540 Harvest Hill Road, Suite 233 
Dallas, Texas 75230 
Phone: 214-775-0817 

plaintiffs Cherie Fountaine, Hailey King, and 
JJP Capital Group, LLC 

Michael J. McKleroy  
SBN: 24000095, FBN:  576095 
mmckleroy@hinshawlaw.com 
 --Attorney in Charge 
C. Charles Townsend,  
SBN: 24028053, FBN: 1018722 
ctownsend@hinshawlaw.com 
Alfredo Ramos,  
SBN: 24110251, FBN:  3687680 
framos@hinshawlaw.com 
HINSHAW & CULBERTSON, LLP 
2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone: 945-229-6380 
Facsimile:  312-704-3001 

defendant U.S. Bank National Association, as 
indenture trustee for TOWD Point Mortgage 
Trust 2019-4 
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Date: March 3, 2023    Respectfully submitted,  

 
 
 

    /s/ Michael J. McKleroy  
Michael J. McKleroy,  
SBN: 24000095, FBN:  576095 
mmckleroy@hinshawlaw.com 
 --Attorney in Charge 
C. Charles Townsend,  
SBN: 24028053, FBN: 1018722 
ctownsend@hinshawlaw.com 
Alfredo Ramos,  
SBN: 24110251, FBN:  3687680 
framos@hinshawlaw.com 
HINSHAW & CULBERTSON, LLP 
2001 Ross Avenue, Suite 700 
Dallas, Texas 75201 
Telephone: 945-229-6380 
Facsimile:  312-704-3001 
 
ATTORNEYS FOR U.S. BANK 
 
 
 

CERTIFICATE OF SERVICE 
 

A true and correct copy of this document was served on March 3, 2023 as follows: 
 

Michael E. Keller 
The Keller Firm 
5540 Harvest Hill Road, Suite 233 
Dallas, Texas 75230 
VIA CERTIFIED MAIL RECEIPT 
NO. 702201670000153772015 
AND VIA CM/ECF SYSTEM 
 

    /s/ Michael J. McKleroy, Jr.  
Michael J. McKleroy, Jr. 
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