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FINAL AWARD 

 

On May 20, 2022, an Interim Award, attached here, was entered in this matter. The factual findings 

in the Interim Award are adopted and incorporated in this Final Award, and specifically, reiterated as 

follows: 

 

A. Judgement is entered in favor of the Claimant and against the Respondent, for violation of the 

Illinois Consumer Fraud Act. 

B. Compensatory and punitive damages were established with certainty, based on the facts in the 

record. 

C. A finding that Claimant was entitled to attorney’s fees pursuant to 815 ILCS 505 §10a(c). 

D. Judgement is entered in favor of the Respondent and against the Claimant, for the remaining 

allegations against the Respondent:  violation of the Fair Debt Collection Practices Act, Real Estate 

Settlement Procedures Act, and Breach of Contract. 

E. A final accounting of pecuniary damages was required, as damages under the Illinois Consumer 

Fraud Act are limited to a three-year statute of limitations.  Only Respondent’s actions after 

December 24, 2017 that Petitioner claimed as the basis for her damages were to be considered. 

F. A petition for attorney’s fees, delineating the work undertaken on Claimant’s behalf on the 

prevailing claim was to be submitted. 

 

Claimant was required to submit the final accounting for pecuniary damages, and petition for attorney’s 

fees by June 3, 2022.  Respondent was to file its objections to Claimant’s petitions by June 10, 2022. 

 

Both parties have filed the requested documents. Respondent had also filed a Motion to Modify the 

Interim Award.  The motion was denied on June 7, 2022. 
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The Undersigned Arbitrator, having been designated in accordance with the arbitration agreement 

entered into between the above-named parties and dated April 13, 2004 and having been duly sworn, and 

having duly heard the proofs and allegations of the Parties, do hereby issue this FINAL AWARD, as 

follows: 

 

A. Pecuniary Damages 

 

Claimant has established through testimony and documents, that she had paid a total of $21,200 in 

attorney’s fees from December 2017. The bill tendered to Ms. Albeck from Mr. Bridges indicates that a 

total of $22,828.61 was billed for work on the Albeck matter; from January 2018 through the present, 

recalculation shows Ms. Albeck was billed $19,578.60 in fees.  There is no breakdown as to filing fees or 

costs in the underlying file.1 Respondent has objected to the evidence, stating initially that Mr. Bridges 

overcharged Ms. Albeck.  Mr. Bridges fees are not under scrutiny; the amount paid by Ms. Albeck, and the 

veracity of her affidavit are in issue.  

 

 The record contains numerous e-mails and correspondence, including formal Notices of Error to 

the Respondent, to establish a comprehensive trail of work undertaken on behalf of Ms. Albeck.  Her 

testimony supports the work undertaken by the firm from December 24, 2017 through March 2021. 

 

 She has also paid $4,661.76 to PHH toward a loan modification that was not completed. 

Respondent contends that these are not damages, but payments toward her mortgage. There is no evidence 

in the record that these payments were applied to Claimant’s mortgage.  The record only establishes that 

Claimant paid these fees to Ocwen/PHH because she was told they would allow her to modify her future 

loan payments. As indicated by the record, and as delineated in the factual findings in the Interim Award, 

this representation was not fulfilled. 

 

Claimant has established and is awarded $24,240.36 in pecuniary damages. 

 

B. Compensatory Damages 

 

The record delineates the Claimant’s struggle to maintain her home and the effect of the stress and 

anxiety on her and her family. Her testimony is supported by testimony of three witnesses, as detailed in 

the record and summarized in the Interim Order. It is noted, that during her hospitalization with Covid, her 

conversations with her family focused on where they would live if she did not survive, and they were 

evicted.2 

 

Claimant’s testimony is determined to be credible. Claimant is awarded $750,000 in compensatory 

damages for the pain, mental anguish and stress she suffered as a result of Respondent’s actions. 

 

 

 

 

                                                 
1 The complaint to foreclose Claimant’s home was filed on April 5, 2021, and was defended by the Bridges Law Firm. 
2Testimony of Kim Albeck, February 22, 2022, pg. 71-72; Testimony of Sean Albeck, February 22, 2022, pg. 119-

121. 
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C. Attorney’s Fees 

 

A plaintiff who prevails under the Illinois Consumer Fraud Act is entitled to attorney's fees. 815 

ILCS 505/10a(c).3  An award of attorney’s fees is a matter of discretion. Straits Fin. LLC v. Ten Sleep Cattle 

Co., 900 F.3d 359, 373 (7th Cir. 2018). Factors to consider when awarding fees under the ICFA include: 

“(1) the degree of the opposing party's culpability or bad faith; (2) the ability of the opposing party to satisfy 

an award of fees; (3) whether an award of fees against the opposing party would deter others from acting 

under similar circumstances; (4) whether the party requesting fees sought to benefit all consumers or 

businesses or to resolve a significant legal question regarding the Act; and (5) the relative merits of the 

parties’ positions.” Straits Fin. LLC v. Ten Sleep Cattle Co., 900 F.3d at 373; Krautsack v. Anderson, 223 

Ill.2d 541, 554 (2006). 

 

 The facts and finding in the Interim Order detail PHH/Ocwen’s culpability in the handling and 

mishandling of Claimant’s mortgage. It is noted that at the time of the arbitration, Respondent’s corporate 

position remained unaltered: that despite numerous Federal Guidelines requiring loan servicer to consider 

a divorced spouse as an exception to necessitating a co-borrower’s signature, PHH requires divorced co-

borrowers to sign any loan payment alteration documents.4 This policy restricts the ability of divorced 

spouses to retain the marital home. As PHH/Ocwen is a leading non-bank mortgage servicer who advertises 

over a million mortgages, this practice has wide-ranging and detrimental effects on homeowners. 

 

 As also noted in the record, Respondent’s employees and representatives are charged with the 

responsibly of assisting a homeowner in their mortgage issues.  In Claimant’s case, Respondent’s 

documents establish options which may have allowed her to make and keep her mortgage current, but were 

not offered to her.  The offer of a loan modification to Ms. Albeck, without the co-borrower’s signature, by 

Ocwen, was retracted when Ocwen became PHH, as indicated by the March 2019 correspondence, despite 

Ms. Albeck having completed the required trial payments. The denial was eventually reversed, but not until 

the corporate delay once again placed Ms. Albeck in an arrearage, and the terms of the loan payment 

modification altered. These actions echo the historical problems addressed by numerous states in prior suits, 

and supposedly rectified in the consent decrees. 

 

Under the Krautsack factors, an award of attorney’s fees pursuant to the ICFA is warranted. 

Further, there is no evidence that Respondent does not have the ability to pay attorney’s fees, and an award 

of fees under the ICFA may deter similar misconduct. 

 

In assessing the reasonableness of attorney’s fees, a lodestar is often utilized: a sum generated by 

the number of hours reasonably expended by the counsel for a prevailing party multiplied by a reasonable 

hourly rate.  Thorncreek Apartments III, LLC v. Mick, 886 F.3d 626 (2018); Pickett v. Sheridan Health 

                                                 
3 Respondent has objected to the attorney’s fees, arguing that the wording of the arbitration agreement adopted in this 

case limits an award of attorney’s fees. An award of attorney’s fees, under the Illinois Consumer Fraud Act, has been 

determined as a substantive statutory remedy which cannot be modified or waived.  815 ILCS 505/10(c); Bain v. 

Airoom, LLC, 2022 Ill. App. (1st) 211001; see also Father & Son, Inc., v. Taylor, 301 Ill. App. 3d 448 (1998).  
4 As noted in the Interim Order, altering the terms of payment through a loan modification payment schedule does not 

alter the obligation of the borrowers of the note.  Only the terms of the payment are altered. 
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Care Ctr., 664 F.3d 632, 639 (7th Cir. 2011). This mandates an examination of both the work detailed by 

the submitted billing documents, and the requested hourly rate. 

 

In his present petition, Mr. Wooten seeks an hourly fee of $700.  Although this may be within 

range,5 the rate with the resulting fee amount ($254,730) bears scrutiny.  Within the past year, Mr. Wooten 

has filed a petition with a court requesting an hourly fee of $6006 and has voluntarily reduced his fees to 

$420.7  Without diminishing the experience or expertise of this attorney, it is determined that these rates are 

more in line with the hourly rates charged by attorneys with similar expertise. 

 

It is noted that Mr. Wooten did not charge for certain inter-office conferences and on ten occasions 

has waived fees for discussions and e-mails with other counsel.  Examination of the remaining entries do 

not show any excessive or duplicative time.  Accordingly. Mr. Wooten’s hourly billing totals are acceptable, 

but for the reasons stated, the hourly rate will be adjusted to $600 per hour. 

 

Mr. Payton is an accomplished litigator who has practiced for over 30 years. His affidavit indicates 

an actual billing rate of $595 per hour.   Mr. Feuer has been licensed to practice law for ten years and is 

currently engaged as a litigator in private practice.  As with Mr. Wooten, he relies on a lodestar rate at $400 

per hour. This hourly rate for an attorney with Mr. Feuer’s experience is in the upper range; market in this 

area is more likely assessed at $375 per hour. 

 

Ms. Pedelty, an experienced paralegal with the firm, has a billing rate from $225 that was increased 

to $275 in 2021. As noted by one federal court,8 the increased hourly rate during the pendency of the case 

is unexplained and not in line with customary rates for litigation paralegals. Ms. Pedelty’s rate will be 

calculated at the hourly rate of $200. 

 

In reviewing the billing entries, it is noted that the original pleading in federal court was drafted by 

Mr. Payton, and Mr. Feuer, assisted by Ms. Pedelty.  The actual legal time charged for this work, from all 

three individuals, is: $25,973.50.9 This cumulative charge reflects duplicative work that attorneys and firms 

with this experience generally avoid. The attorney’s billing for this entry will be reduced by half. 

 

There are similar duplicative entries which bear noting.  Mr. Payton and Mr. Feuer include billing 

entries for post-arbitration briefing which total 124.4 attorney hours:  Mr. Payton, 70.2 hours on closing/post 

trial briefs; Mr. Feuer 56.2 hours on the same.  Mr. Wooten has also included billing for 35 attorney’s hours 

for post-trial work. Both Mr. Payton and Mr. Feuer include billing entries that total 35.35 hours of 

interoffice conferences. 

                                                 
5 Both Mr. Wooten and Mr. Feuer rely on the hourly ranges proffered in the Laffey Matrix. This document is met 

with substantial criticism in the Seventh Circuit: See Iroanyah v. Bank of America 753 F.3d 686 (7th. Cir. 2014); 

Montanez v. Simon, 755 F.3d 547 (7th Cir. 2014); Pickett v. Sheridan Health Care Ctr., 664 F.3d 632, 650 (7th Cir. 

2011) and cases cited within. 
6 Thompson v. Select Portfolio Servicing, 2021 WL 4307002. 
7 Id. 

8 Id. 
9 Mr. Payton - 28.2 hours ($16,779), Ms. Pedelty - 10.82 hours ($2,434.5) and Mr. Feuer - 16.9 hours ($6,760). 
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The complexity of the statutory and regulatory issues involved in this matter are recognized. 

Without suggesting any disrespect or detraction of the quality of these attorney’s work, the hours billed in 

interoffice conferences and post-trial briefing will be reduced by 1/3. 

 

Respondent urges that the cumulative fees be reduced by 75% since the Claimant was only 

successful on one of the four claims that were brought to arbitration. While fees for work on causes of 

action under the Consumer Fraud Act must be differentiated from fees for non-compensable causes of 

action (Schorsch v. Fireside Chrysler-Plymouth, Mazda, Inc., 677 N.E.2d 976, 979–80 (Ill. App. Ct. 1997)), 

a claimant  who brings multiple theories to remedy the same harm “is not to be penalized just because some, 

or even all but one, are rejected, provided that the one or ones that succeed give him all that he reasonably 

could have asked for.” Montanez v. Simon, 755 F.3d 547, 556 (7th Cir. 2014) (quoting Lenard v. Argento, 

808 F.2d 1242, 1246 (7th Cir. 1987)).  

 

Here, the plaintiff predicated her suit on multiple theories, proof of which overlapped with the 

prevailing count.  Evidence that was necessary to support the Claimant’s case included specific incidents 

which may have supported the unsuccessful result in the Fair Debt Collection Act, the RESPA action, and 

the Breach of Contract.  The three unsuccessful counts were based on facts which did not rise to a legal 

sufficiency in the individual action but which supported the history of events in Claimant’s successful ICFA 

action.10 

 

Claimant is awarded her attorney’s fees as follows: 

 

Mr. Wooten:  $218,340.00 

Mr. Payton: $284,295.88.  This is the total of Mr. Payton’s fees of $197,197.88 and the    

separate charges for Ms. Pedelty of $84,098.00 

Mr. Feuer:   $71,538.75 

 

 Claimant has also requested that she be compensated for her litigation cost, as permitted under 815 

ILCS 505/10a(c). Costs may be allowed, but only for certain items, as depositions that were used at 

hearing,11  and limited to those cost associated with the prevailing count. The costs of the transcript of Dr. 

Gerber, and the deposition transcript of Robert Brunner12 are deducted; Claimant is awarded $8,587.57 as 

costs. 

 

D. Punitive Damages 

 

To obtain punitive damages for violations of the ICFA, a plaintiff must show that the defendant has 

“act[ed] maliciously or with deliberate indifference.” Wendorf v. Landers, 755 F. Supp. 2d 972, 981 (N.D. 

Ill. 2010). The Interim Order has stated the evidentiary basis for awarding Claimant punitive damages, 

briefly summarized here:  

                                                 
10 Specific time entries which refer solely to work done on FDCPA have been disallowed, and Mr. Payton’s hours 

have been reduced by 5.8 hours to reflect this. 
11 See Vincencio v. Lincoln-Way Builders, 204 Ill. 2d 295 (2003). 
12 Mr. Brunner’s testimony was limited to the RESPA/ Violation of the Cares Act issues, which did not prevail. 
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Claimant did not choose Ocwen as her loan servicer; she inherited first Ocwen then PHH. In 2018, 

Ms. Albeck was told, according to Ocwen’s employee, that a loan payment modification could be approved 

with a single borrower and had been previously approved in other instances. 

 

With Ocwen’s knowledge of the Claimant’s legal and financial vulnerability and her historical 

efforts to work with the Respondent to become current and continue mortgage payments, Claimant was 

offered and accepted a loan modification under terms which she completed in February 2019.  This 

procedure, although appearing to be fair and in compliance with federal guidelines, was never going to 

result in Claimant maintaining her mortgage or home.  Ocwen, now PHH, initially rescinded the approval, 

then reversed its decision to require additional costs and conditions on the loan.  

 

 This action was undertaken with the knowledge that neither Ocwen nor PHH intended to allow 

Claimant to modify her loan payments, and in turn, keep her home, as Ocwen/PHH’s corporate policy 

prohibited a loan payment modification without the original co-borrower’s approval. The offer to Claimant 

was false.  Ocwen’s policy, and practice, is contrary to the numerous federal policies and regulation that 

protect Claimant and that were purportedly followed by Ocwen/PHH. To find otherwise, that Ocwen/PHH’s 

actions toward this Claimant were proper, would eviscerate the agreements made by Respondent in the 

Consent Decrees and invalidate the purpose behind the federal regulations and policies designed to protect 

individuals like Ms. Albeck. 

 

As succinctly stated by the federal district court: “The consent decrees described how it had treated 

other customers … and that it had continued its ways despite repeated warnings from regulators. The 

number of opportunities Ocwen had to fix its mistakes is the core fact that justifies punishment in this case.” 

Saccameno v. U.S. Bank National Association, 943 F.3d 1071, 1087 (7th Cir. 2019). 

 

The Claimant is awarded $500,000 in punitive damages. 

 

E. Conclusion 

 

By way of summary and conclusion, the undersigned Arbitrator hereby enters the following Final 

Award: 

 

1. Claimant, as the prevailing party in her action against the Respondent for its violation of the 

Illinois Consumer Fraud Act [815 ILCS 505 et. Seq.], is awarded $24,240.36 in pecuniary 

damages and $750,000 in compensatory damages; 

 

2. As permitted  under 815 ILCS 505/10a(c); Claimant is awarded attorney’s fees in the amount 

of $574,174.63; said fees as delineated above; 

 

3. As permitted  under 815 ILCS 505/10a(c); Claimant is awarded costs in the amount of 

$8,587.57; and 

 

4. Claimant is awarded $500,000 for punitive damages against the Respondent, for the reasons 
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stated herein. 

 

The administrative fees and expenses of the American Arbitration Association totaling $16,650 

shall be borne as incurred and the compensation of the arbitrator totaling $55,000 shall be borne as incurred. 

 

This Final Award is in full settlement of all claims submitted to this arbitration.  To the extent 

that any claim is not specifically mentioned herein, it is denied. 

 

 

 

Dated:  September 29, 2022 

 

 
        Hon. Susan Zwick (Ret.) 

         Arbitrator 
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American Arbitration Association 
Commercial Arbitration Tribunal 

IN THE MATTER OF THE ARBITRATION BETWEEN

CASE NUMBER: 01-21-0003-8487 

KIM ALBECK, 

CLAIMANT, 

-VS-  

PHH MORTGAGE CORPORATION, F/K/A OCWEN LOAN

SERVICING, LLC, A WHOLLY OWNED SUBSIDIARY OF OCWEN

FINANCIAL CORPORATION,

RESPONDENT. 

INTERIM AWARD 

I, THE UNDERSIGNED ARBITRATOR having been designated in accordance with the arbitration 

agreement entered into between the above-named parties and dated April 13, 2004 and having been duly 

sworn, and having duly heard the proofs and allegations of the Parties, do hereby issue this INTERIM 

AWARD, as follows: 

The arbitration in this matter was conducted by Zoom as a remote hearing on February 21-25 and 

February 28, 2022.  The matter proceeded under the Commercial Rules of the American Arbitration 

Association. The substantive law applied is the law of the state of Illinois.  

All parties were represented by counsel as follows: Nick Wooten, Esq., Rusty Payton, Esq., and 

Adam Feuer, Esq., appeared on behalf of the Claimant, Kim Albeck. Simon Fleischman, Esq., and Ryan 

Sawyer, Esq. appeared on behalf of the Respondent, PHH Mortgage f/k/a/ Ocwen Loan Servicing, LLC. 

Ms. Kim Albeck appeared and was present throughout the testimony.  Mr.  Benjamin Verdooren appeared 

as representative of the Respondent PHH Mortgage f/k/a/ Ocwen Loan Servicing, LLC. Ms.  Linnea Pedelty 

was also present at hearing.  

I. PROCEDURAL STATEMENT/ AGREEMENT TO ARBITRATE

The parties have stipulated that the Agreement for the Arbitration of Disputes, executed on April 

13, 2004, will govern the arbitration of the instant matter involving the Claimant, Kim Albeck and the 

Respondents, PHH Mortgage Corporation, f/k/a/ Ocwen Loan, et al. The parties have stipulated to the 

terms and the scope of the agreement, as and for the scope and parameters of this arbitration.  
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Claimant’s Demand for Arbitration was instituted on May 13, 2021. Service was completed on 

Respondent. All parties are in accord that there is no issue of service, jurisdiction or arbitrability.  

 

Pursuant to the order of April 12, 2022, following the receipt of the parties’ closing briefs, evidence 

in this matter was concluded and the hearing officially closed.  At the conclusion of hearing, the following 

Interim Award is entered: 

 

 

II. ISSUES FOR DETERMINATION: 

 

Claimant filed suit in District Court (Albeck v. PHH Mortgage, et al., Case No. 1:20-CV-07727, 

N.D. Ill.) on December 24, 2020.  The complaint alleged PHH Mortgage, as a successor to Ocwen Loan 

Servicing, violated the Real Estate Settlement Procedures Act, 12 U.S.C §2601 et. seq. (“RESPA”), Fair 

Debt Collection Practices Act, 15 U.S.C §1692 (“FDCPA”), and the Illinois Consumer Fraud Act, 815 

ILCS 505/1 et. seq. (“ICFA”). 

 

Claimant seeks enforcement of the regulations promulgated by the Consumer Financial Protection 

Bureau. See 12 C.F.R. §1024.35, Regulation X (“CFPB”). Claimant has also included a count for Breach 

of Contract. Respondent has denied all of the allegations contained in Claimant’s complaint. These 

allegations form the basis for Claimant’s Demand for Arbitration.  On April 1, 2021, the district court stayed 

the suit, pending the conclusion of this arbitration. 

 

III. FACTS  

 

Factual findings necessary to the award are derived from the testimony of the parties and the  

evidentiary documents  submitted at hearing.  To the extent that these findings differ from any parties’ 

position, it is the result of determination of the Arbitrator as to credibility, relevance, burden of proof 

considerations, legal principals and the weighing of all evidence submitted. 

 

 Evidence in the form of Regulations and Statutes have been submitted and judicial notice is taken 

of the original [non-highlighted] documents.  Similarly, judicial notice is taken of the Consent Decrees 

submitted as Contested Exhibits, specifically Exhibits 48 and 50.  Documents that are highlighted, or altered 

to direct attention to a specific phrase have also been reviewed in their original [non-altered] form.  This 

practice includes Bulletins from Freddie Mac that have been referenced, and which are publicly available. 

  

On February 16, 2019, Ocwen became PHH. The record establishes facts that occurred prior to this 

date.  For the purposes of this order, the Respondent is referred to as “Ocwen” or “Ocwen/PHH”. 

 

A. Mortgage and Payment History 

 

On May 20, 2005 Claimant and Scott Hodzic, her husband, obtained a mortgage from GMAC 

Mortgage Corporation for Ms. Albeck’s home.  They executed a promissory note for $163,000, secured by 

a lien on Ms. Albeck’s property.  In 2008, the loan was modified, with both signatories on the new loan 

obligation. 
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The loan was a Freddie Mac loan that was serviced by GMAC.  In 2013, Ocwen acquired GMAC 

and became Ms. Albeck’s loan servicer. 

 

In 2015, Ms. Albeck and Mr. Hodzic divorced.1  Albeck retained ownership of the home.  At the 

time of the divorce, the mortgage had fallen in arrears and the decree required Mr. Hodzic to pay $6000 to 

bring the mortgage current.  The decree also required Ms. Albeck to refinance the mortgage and remove 

Mr. Hodzic from the mortgage obligation within two years. (Joint Ex. 4 ¶ 9A i-v, May 1, 2015.) 

 

 According to Ocwen’s documents, the mortgage was made current on July 17, 2015 with a $6000 

payment. The next payment on the loan was due September 1, 2015. (Joint Ex. 38 at PHH 3174-3175, 

9242.) Ms. Albeck was informed that her loan was current in the phone conversation with Ocwen on July 

25, 2015. (Joint Ex. 38 at PHH 9264.) 

 

    On July 10, 2015 and again on July 23, 2015, Ms. Albeck contacted Ocwen. (Joint Ex. 38 at PHH 

9238-9243, 3173-3175.) She informed them of the divorce, requested that she be permitted to assume the 

loan in her own name, and that she be considered for a loan modification. She also inquired about the 

HAMP (Home Affordable Modification Program). (Joint Ex. 38 at PHH 9239, 9253; 3175.) Ms. Albeck 

was informed to put her requests in writing, and requested the fax number for assumption request, and 

HAMP request. (Joint Ex. 38 at PHH 9253-9257.) 

 

 Ocwen’s policy, then and now, was that no loan modification would be permitted unless both of 

the original signers of the note signed the modification. A divorced spouse could not obtain a loan 

modification without the ex-spouses’ signature.  A formal assumption of the loan would necessarily be 

approved by Ocwen before the loan could be modified in one borrower’s name.  An assumption would not 

be approved by Ocwen if the loan was in arrears within a 12-month period prior to the assumption request. 

(Transcript dated Feb. 21, 2022 at 150-159, 169.) 

 

 The payment history on this loan shows that Ms. Albeck timely paid September, October and 

November in 2015. (Joint Ex. 38 at PHH 9267, 9272, 9278.) A late payment of December was received on 

December 31, 2015 (see Joint Ex. 38 at PHH 9286) but the payment record show that Ocwen has her “in 

arrears” at $4,027.50 by January 1, 2016. (Joint Ex. 38 at PHH 9287.) 

 

 There was no payment recorded for January.2  February through June 2016 were paid. (Joint Ex. 

38 at PHH 9303, 9328, 9348, 9372, 93843, 9690.) In June, the assumption referral was complete, with a 

denial, due to “no release by the investor”. (Joint Ex. 38 at PHH 3186.) 

 

It is noted that, during this time, Ms. Albeck has an escrow surplus of $2919.05. (Joint Ex. 38 at 

                                                 
1 Ms. Albeck testified she was a stay-at home daycare provider, with some part-time employment. Mr. Hodzic directed 

the finances.  She testified that he was very controlling with finances and it was the basis for the divorce. (Transcript 

dated Feb. 23, 2022 at 6-9.) Her testimony indicates the divorce was acrimonious and the issue of family finances was 

the overriding concern. 
2 The Ocwen Comment logs, Part I, jump from July 23, 2015 to February 18, 2016.  
3 The amount noted here seems incorrect: a cashier’s check is noted but the entry is incomplete. 
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PHH 9315, 9413-14, 3188.) A refund check is authorized to be sent; the record is silent as to what happened 

to the surplus. 

In July, Ms. Albeck paid a two-month increment. (Joint Ex. 38 at PHH 9429, 3190.) There is no 

payment logged for August 2016.  The documents indicate that in September 2016 HAMP solicitation for 

a loan modification were sent to Ms. Albeck4 but required Mr. Hodzic’s signature.  (Joint Ex. 38 at PHH 

9440, 9449.) Along with the HAMP solicitation, a Demand letter was also sent. (Joint Ex. 38 at PHH 9442.) 

Payments were received for $1477.33 on the loan in October, $1546.68, in November and 

December of 2016. (Joint Ex. 38 at PHH 9449, 9473, 9487, 3192, 3195, 3197.) In November 2016, Claimant 

had lost her job, and called for assistance in the form of a loan modification. (Transcript dated Feb. 23, 

2022 at 19-20.) She returned the forms and documentation, but received no answer as to the request. (Id. at 

20.) 

Claimant continued to make payments on the mortgage. January 2017 notes a payment, (see Joint 

Ex. 38 at PHH 9504) but with an incorrect amount and an incomplete entry.  A January 19, 2017 payment 

is recorded with the correct amount. (Joint Ex. 38 at PHH 3201.) 

On January 31, 2017, a phone call with Ms. Albeck was recorded.  She informed the customer 

agent that unexpected medical expenses had arisen (see Joint Ex. 38 at PHH 9516, 3202) but that she can 

continue the payments. (Joint Ex. 38 at PHH 9517, 3202.) The documents also note a conversation with 

Ms. Albeck’s ex-husband on the same date. (Joint Ex. 38 at PHH 9520, 3202.) 

The records show that Ms. Albeck continued to make regular payments on the mortgage February 

2017 through June 2017. (Joint Ex. 38 at PHH 9526, 9535, 9562, 9582, 9610, 3203, 3204, 3207, 3209, 

3211.) By July 2017, the documents indicate she had an arrearage of $4,824. (Joint Ex. 38 at PHH 9631.)  

On July 5, 2017, Ms. Albeck was approved for a repayment plan (see Joint Ex. 38 at PHH 9629, 3213, 

3216-17) but Ocwen would not consider a loan modification without her ex-husband’s signature. 

(Transcript dated Feb. 25, 2022 at 112.) On July 31, 2017, Ms. Albeck discussed the repayment plan with 

PHH, and on August 9, 2017 reviewed a loan modification. As before, Mr. Hozdic’s signature was required. 

The document notes indicate that Ms. Albeck was informed that the loan had never been evaluated 

for a modification under Ocwen, but acknowledged that her attempts to assume the loan had been denied. 

(Joint Ex. 38 at PHH 9663.) The notes indicate “borrower is doing everything she can wants to keep 

property now that (sic) has monthly income from work”.  She was also told she could not make a payment 

on the account as it was “past due more than 90 days and Ocwen does not take partial payment”.5  Ms. 

Albeck attempted to continue to pay on the loan, but Ocwen refused to accept the transfers. (Transcript 

dated Feb. 23, 2022 at 80.)  

4 Ms. Albeck requested a Family Transfer Packet on June 7, 2016.  On June 8, 2016, she was denied the assumption. 

No record of a Family Transfer Package was ever sent. (Joint Ex. 38 at PHH 3186.) 
5 The documents indicate that Ms. Albeck missed payments in January 2016, September 2016 and July 2017.  In the 

September 2016 and August 2017, loan modification documents were either sent, or requested by the Claimant. All 

loan modifications required Mr. Hodzic’s signature, which could not be attained. 
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 By August 21, 2017, Ms. Albeck retained counsel and authorized the Lou Bridges & Assoc. to 

obtain her documents and further assist. (Joint Ex. 38 at PHH 9676, 3218-19.) 

In 2017 and 2018 Ms. Albeck’s attorneys continued to negotiate to allow her to obtain a loan 

modification without her ex-husband’s signature.  The goal was to find a way to bring the loan current and 

remove Mr. Hodzic from the mortgage obligation. Telephone conversations between Ocwen and 

Claimant’s counsel indicate both a modification and an assumption were discussed. (Joint Ex. 38 at PHH 

9814-15.)  Family Transfer Packet was also requested, and future appointments were recorded. (Joint Ex. 

38 at PHH 9816-19.)  By December 2017, the notes indicate that Claimant’s counsel was informed that Ms. 

Albeck could not assume the loan, as she had been late on her mortgage payments. (Joint Ex. 9, 38 at PHH 

9822-23; 9832-34.)  No payments were made on the loan during this time and no modification was 

permitted without Ms. Albeck’s ex-husband’s signature.  

 Ocwen was aware that Mr. Hodzic had refused to cooperate, and would not sign a loan 

modification.  Ocwen’s notes reflect all attempts to gain his cooperation were unsuccessful. (Joint Ex. 38 

at 9888; Transcript dated Feb. 22, 2022 at 96-97.) By April, 2018, Ocwen filed for foreclosure and obtained 

a judgement in June 2018.   

Claimant’s attorneys continued to negotiate for a loan transfer, and a loan modification, without 

Mr. Hozdic’s signature.  In October, Ocwen offered Ms. Albeck a loan modification with payments 

beginning December 2019.  As before, the document had required signatures for both her and Mr. Hodzic. 

Her counsel requested the loan modification proceed without the necessity of Ms. Albeck’s ex-husband’s 

signature. In November 2018, attorneys for PHH confirmed this request. (Joint Exs. 11, 12, 13; Transcript 

dated Feb. 24, 2022 at 46-49.) Mr. Feuer, one of Ms. Albeck’s mortgage attorneys, testified that during this 

time, they were working toward a loan modification and an assumption. Ms. Albeck also believed Ocwen 

was going to permit her modification on her own. (Transcript dated Feb. 23, 2022 at 22-25.) 

In December 2018, Ms. Albeck’s counsel was informed that an assumption may not be possible 

until the loan was brought current.  The e-mail requested Ms. Albeck sign the loan modification solo, and 

begin payments.  This was done promptly, and the loan modification was undertaken with only Ms. 

Albeck’s signature. (Joint Ex. 14-15.) Under the TTP agreement, payments were to be made in December 

2018, January and February 2019.   

By January 19, 2019, Ocwen had reiterated their position that Ms. Albeck could not assume the 

loan until her payments were current and on-time for 12 consecutive months. (Joint Ex. 16; Transcript dated 

Feb. 23, 2022 at 51.)  In February 2019, Ocwen became PHH Mortgage Services, and Ms. Albeck continued 

to make payments on the trial modification offered by Ocwen in October 2018.  She was informed, through 

her counsel, that the service change [from Ocwen to PHH] “would not affect the loan modification or 

assumption”. (Joint Ex. 19.) However, on March 15, 2019, Ms. Albeck received a letter from PHH denying 

her mortgage modification. (Joint Ex. 22.) 

Ms. Albeck, through counsel, contacted PHH’s attorneys, and was told the denial was reversed.  

(Joint Ex. 23.)  Counsel then was told, on April 2, 2019, that PHH’s attorney was receiving the final 

agreement and it would be sent when it was received. On April 24, 2019, Mr. Feuer inquired about the 
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status of the modification, and whether Ms. Albeck should continue to make payments under the trial plan. 

(Transcript dated Feb. 24, 2022 at 63.) The instructions that were given to Ms. Albeck’s counsel was that 

no further payments were due until the loan was permanently modified. (Joint Ex. 24.)   

On June 4, 2019, Ms. Albeck’s attorneys were sent the final loan modification documents, again 

with a signature for Mr. Hodzic, and with the following instructions from Ocwen/PHH’s counsel: “I am 

following up with my client to see if we need to re-do the document or if we can just strike the line for his 

signature….my recommendation is to have your client sign and get this back to me so we don’t miss the 

deadline”. (Joint Ex. 25.) 

The final loan modification, as shown in Joint Ex. 26, dated May 29, 2019 required the documents 

to be signed by June 6, 2019.  It also required a first payment on April 1, 2019, 60 days before it was mailed. 

(Joint Ex. 26.) 

On June 7, 2019, Ms. Albeck’s attorneys questioned the inconsistencies in the document and asked 

for a revision, and an escrow analysis.  On June 11, 2019 and for the first time, Claimant and counsel  were 

informed that the modification payments should have been made while the final modification was being 

processed (April, May 2019), and that the modification would not be accepted without Mr. Hodzic’s 

signature. (Joint Ex. 27.) 

On July 3, Ms. Albeck’s attorneys sent a third Notice of Error under RESPA to PHH as successor 

of Ocwen. (Joint Ex. 33.) The RESPA notice was answered on September 6, 2019, by Ms. Nogar, Ocwen’s 

counsel, denying all errors. (Joint Ex. 27.) 

B. Damage Claims History

From July 7, 2015, when Ms. Albeck called and informed Ocwen/PHH of her divorce and made 

her first request for a loan modification and assumption (see Joint Ex. 38 at PHH 3172-73) until July 2017, 

the documents evidence 149 separate phone calls from Ocwen/PHH.6 (Joint Ex. 38 at PHH 3174-95.) 

The PHH documents show that in late 2016 and early 2016, a wind damage claim was made on the 

property.7  Repairs were undertaken by a general contractor, and approved by Pekin Insurance Company. 

On February 18, 2016, a call was placed to Ocwen by Advocate Construction requesting assistance with 

co-signing the insurance check.  The notes indicate that Mr. Wills from Advocate was informed of the 

necessary procedure to have the funds dispersed. The note stated: 

Advise to send unendorsed check upon receipt we will endorse it within 2-4 business days and send 

it back via regular mail … if check amount is for more than below $10,000 but below $20,000 and 

account is delinquent. And informed going to e-mail claim package documents…upon receipt of 

endorsed check and Documents can release the first 50% of claim check. 

6 Duplicate calls from the same agent on the same day have been eliminated; these are separate calls with messages 

left on answering machine. 
7 The actual date is unspecified in the record.  Ms. Albeck did not testify as to the date of the claim, and the reference 

to the claim first appears in Joint Ex. 38 on February 18, 2016. 
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(Joint Ex. 38 at PHH 9306, 9326.) 

Payment of $10,496.11 [two checks: $4106.04 and $6390.07] were received by Ocwen on March 15, 2016 

and placed in a suspended account. (Joint Ex. 38 at PHH 9335-36.) 

According to the claim log, the documents were overnighted to Ocwen, and on March 22, 2016, 

the contractor called to confirm. (Joint Ex. 38 at PHH 9341.) A phone call from Ms. Albeck on April 8, 

2016 gave the contractor authorization to speak with Ocwen the next day, but the phone call was refused 

by Ocwen. (Joint Ex. 38 at PHH 9354.)  Despite phone calls from both Ms. Albeck and the contractor 

through April 2016, Ocwen stated the documents remained incomplete. (Joint Ex. 38 at PHH 9352-54, 

9357-61, 9367, 9377-78, 9398.)  Ocwen refused to disburse the money to the contractor until February 

2018. (Joint Ex. 38 at PHH 9875, 9884; Transcript dated Feb. 23, 2022 at 20-21.) 

C. Ocwen/PHH Policy and Practice- Loss Mitigation

Mr. Ben Verdooren, Senior Loan Analyst and Litigation Support for Ocwen/PHH testified on 

behalf of the Respondent.  On  direct examination, he testified  that  Ocwen’s  document (see Joint Ex. 38) 

contain a coding that indicates from March 2016 through 2017,  Ocwen/PHH, monthly, sent Ms. Albeck  

Borrower Solicitation letters advising the claimant of her loss mitigation options. (Transcript dated Feb. 25, 

2022 at 20-24.)  He further testified that she would have been reviewed for a modification thru HAMP, 

Freddie Mac, or Ocwens policy.  The first loss mitigation was submitted in October 2018. (Id. at 27.) Mr. 

Verdooren further testified that two modification programs were offered to Ms. Albeck in 2017 (see Id. at 

25-26) but they were not accepted by Claimant. All of these modifications would have required Mr. 

Hodzic’s signature. (Id. at 25, 27.) 

Mr. Verdooren testified that, Ocwen’s paramount duty as a loan servicer is first to protect the 

interest of the investor, in this case, Freddy Mac. (Transcript dated Feb. 21, 2022 at 168, 169.)  He further 

stated, it is Ocwen’s policy that all individuals who signed the note were considered “borrowers” and all 

must sign the modification agreement. (Id. at 150-159.)  This policy cannot be altered; since loan 

modification changes the note, all living signatories must execute the modification agreement. (Id. at 169.)   

Mr. Verdooren stated that Ocwen was aware that Mr. Hodzic had refused to sign a loan 

modification.  Ocwen’s attempts to gain his cooperation were unsuccessful, as the February 13, 2018, notes 

reflect. (Joint Ex. 38 at 9888; Transcript dated Feb. 22, 2022 at 96-97.)  

 A mortgage foreclosure lawsuit was filed by Ocwen in April 5, 2018, (see Transcript dated Feb. 

25, 2022 at 28-30.) and a judgement obtained June 21, 2018. (Joint Ex. 10; Transcript dated Feb. 25, 2022  

at 30.) 



8 

IV. CONTESTED ISSUES: OCWEN/PHH REFUSAL TO ALLOW CLAIMANT’S LOAN

MODIFICATION

Mr. Verdoorn stated that, under Freddie Mac Guidelines, Ocwen was required to “retain all living 

buyers on the existing note”. (Transcript dated Jan. 21, 2022 at 152-153.) Unless the loan was assumed by 

Ms. Albeck, Mr. Hodzic had to remain on the mortgage.  Claimant requested an assumption and a 

modification of the loan but could not assume the loan, as it was in default at the time of the entry of the 

decree.  

Under Ocwen’s stated policy, a “loan modification” must include all original signers to the note, 

because it changed the terms of the note. (Transcript dated Jan. 21, 2022 at 169.) This statement 

presupposed that a loan modification extinguishes the obligation of one of the borrowers on the note.  That 

is not the case; the terms of the payment are altered, but not the obligation.   Mr. Hodzic would have 

remained on the note, until such time as an assumption was approved by Ocwen.  

A loan modification would have given Claimant an opportunity to establish a basis for a loan 

assumption, under Ocwen’s policy, but was not permitted.  In practice, Ocwen’s policy prohibits a divorced 

spouse from obtaining a loan modification, and an assumption unless, as Ocwen informed Ms. Albeck in 

June 2016, “we have contacted the investor, and they will not allow an assumption on this loan, as this loan 

is not assumable or transferable.  The only way to be released from liability of this loan is to pay it in full.”8 

(Joint Ex. 6, emphasis added). 

This statement is incorrect.  Under a variety of Federal Regulations, and even under Freddie 

Mac’s own guidelines. Claimant is eligible for a transfer of the loan, a loan modification and an evaluation 

for an assumption, as delineated in the following policies: 

1. For loan modifications [including Flex Modification Loans]9  Freddy Mac’s guidelines states

as follows:

9206.13 (e) Other modifications and Conditions 

e. Execution of Documents.

The Servicer must require all Borrowers and any other Signatory signed by the court or

court-filed separation agreement except the Borrower or Co-Borrower retaining possession

and title to the property…on the Security Instrument to sign the modification agreement

and all other documents to qualify for a modification except the following:

 A Borrower, co- Borrower or any signatory to the Security Instrument who is divorced

or legally separated from another party, as evidenced by the divorce decree …”10

8  In contradiction, Mr. Verdooren testified that there was no communication with Freddie Mac pertaining to this 

issue. (Joint Ex. 38 at PHH 9999; Transcript dated Feb. 21, 2022 at 211.)  
9 See Transcript dated Feb. 21, 2022 at 175-76. 
10 The previous provision is found in Rebuttal Ex. 5; Freddie Mac Bulletin, July 15, 2014.  Both provisions contain 

the same requirements. 
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Requiring a divorced spouse to sign a loan modification for the spouse who retains possession 

of the property, as testified by Ocwen, is in contradiction to Freddy Mac’ policy. 

2. HAMP guidelines, which Claimant was eligible for, do not require a divorced spouse to sign

the modification. The guidelines state:

Customer must receive two copies of the same agreement.  Both copies must be signed by 

everyone who signed the note, deed of trust note.  In case there is a quitclaim deed on the 

account then the person relinquishing the claim on the property does not have to sign. 

(Rebuttal Ex. 12 at Ocwen 1529, emphasis added). 

Claimant inquired about HAMP modification on several occasions when the program was 

available, as early as July 2015. (Joint Ex. 38 at PHH 9239, 9253; PHH 3175.)  Ocwen’s policy, 

as delineated in its CCC Loss Mitigation Procedure, directs that when a customer calls 

requesting modification, the agent will request that the borrower complete a request for 

mortgage assistance and an RMA package is then sent to the customer. Ocwen’s documents do 

not indicate Claimant was ever sent the HAMP documents,11 or that she was ever told that, 

under HAMP, she was not required to have her ex-husband sign the loan mitigation. (Transcript 

dated Feb. 21, 2022 at 214-17, 219; Rebuttal Ex. 12 at 1512-14; 1529.)  

3. Under the regulations promulgated by the Consumer Finance Protection Bureau, Claimant is 
considered a successor-in-interest under §1024.38(b):12 “a protected transfer that results from 
a decree of dissolution of marriage…where the spouse of the borrower becomes an owner of 
the property”.  Ocwen never considered Claimant as successor-in-interest and consistently 
evaluated her under formal requirements, instead of as a protected transfer.

4. In Ocwen’s LRUP In-House Modification Procedure, there is a provision which, in a review 
for a request for a loan modification, states as follows: 

Modification Underwriter will require all of the following documents on every 

modification application received from the borrower(s) for both HAMP(HMPUW) and 

Non-HAMP (NHCI): … 

 Non-Borrower authorization is required on Non-GSE HAMP eligible loans only.

 If the primary borrower mentions that the secondary borrower cannot sign any

document or vice-versa, then the underwriter requires a Quit Claim Deed or a Divorce

decree if applicable.

11 In September 2017 Ocwen sent her a streamlined Modification Offer, under Freddy Mac. As before, it required Mr. 

Hodzic’s signature. (Transcript dated Feb. 22, 2022 at 6-7; Joint Ex. 38 at PHH 9726.) 
12 Successor in interest means a person to whom an ownership interest in a property securing a mortgage loan subject 

to this subpart is transferred from a borrower, provided that the transfer is: … (4) A transfer resulting from a decree 

of a dissolution of marriage, legal separation agreement, or from an incidental property settlement agreement, by 

which the spouse of the borrower becomes an owner of the property; or … 
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Contrary to Ocwen’s testimony, it did have a policy in place to allow modifications without a 

secondary-borrower’s signature. (Transcript dated Feb. 22, 2022 at 98-99; Rebuttal Ex. 14 at 

1934.) 

5. Under Ocwen’s policy [Successor in Interest/Assumption/Assumption Procedures] a protected

property transfer is considered in transfers between current co-borrowers of the loan, as well 
as transfers of property under the Garn-St. Germain Act-which includes transfers by divorce.

(Joint Ex. 57 at PHH 10207.) However, despite the alteration of the law,13 Ocwen only 
considered the death of a co-borrower the event to trigger a successor-in-interest scenario, 
depriving Ms. Albeck of the protection in its policy.

In Ocwen’s successor-in interest, the following directive is noted:

If the mortgage loan is delinquent and the new property owner is unable to bring the 

mortgage loan current, but may be able to resolve the delinquency with a foreclosure 

prevention alternative, the assumption department will work with the Loan Resolution 

Group to process the modification and assumption via the Family Transfer process.  

(Joint Ex. 57 at PHH 1021, emphasis added). Ocwen’s own policy contemplates both an 

assumption and a loan modification, to keep the mortgagee in possession. However, Ms. 

Albeck was not considered eligible for this remedy. 

6. Claimant was never evaluated under Ocwen’s Family Transfer.  A Family Transfer is

considered a protected Transfer, as the remaining borrower does not undergo a formal credit

check and is not required to formally “assume” the loan. This would have allowed Ms. Albeck

to have the loan transferred into her name without releasing Mr. Hodzic from the mortgage

obligation.  The advantage of having the loan transferred would allow Ms. Albeck to

successfully complete a loan modification without Mr. Hodzic. (Joint Ex. 57 at PHH 10297;

Transcript dated Feb. 22, 2022 at 8-11.)

Respondent argues that a loan modification with only Claimant’s signature would undermined its 

legal rights to recovery. Respondent relies upon First American Bank v. Poplar Creek, 2020 IL App (1st) 

192450 and Schwinder v. Austin Bank of Chicago, 348 Ill. App. 3d 461, 469 (Ill. App. Ct. 2004) for the 

proposition that the law regards a modified contract as creating “a new single contract”.  But that contract 

is determined as “consisting of the terms of the earlier contract the parties have not changed in addition to 

the new terms.” First American Bank, 2020 IL App (1st) 192450 ¶ 26. 

 A loan modification does not change the original Borrower’s obligation - it modifies the terms of 

the payment, incorporating the unchanged terms of the earlier contract.  Allowing Claimant to undertake 

13 Under Freddy Mac policies, specifically 1301.2, “(a) Seller/Servicer Obligations, the servicer agrees to comply with 

all applicable federal, state and local laws, ordinances, regulations, orders and regulator guidance.” 12 C.F.R. §1024.30 

(d) took effect in April 2018, during the ongoing negotiations and attempted modification. Claimant was never

considered by Ocwen as a “successor in interest” even after the statute became effective.
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an affordable monthly payment, and retain ownership of the property does not alter Respondent’s rights, if 

the modification is properly drafted.  

V. STATUTORY & COMMON  LAW BASIS FOR CLAIMS

Claimant’s demand for arbitration is based upon the manner in which her mortgage was serviced, 

and for Ocwen’s failure to fairly evaluate her for the mortgage assistance available to her.  

A. THE FAIR DEBT COLLECTION  PROCEDURES ACT

The Fair Debt Collection Procedures Act prohibits a debt collector from using any false, deceptive, 

or misleading representation or means, or “unfair or unconscionable means” in collection of a debt. 15 

U.S.C. §§1692 (e)-(f). In certain instances, loan servicers have been determined to be “debt collectors”. 

Gburek v. Litton Loan Servicing, 614 F.3d 380 (7th Cir. 2010).14  The communication must have been made 

in connection with the collection of a debt, and the absence of a demand for payment does not disqualify 

the communication from the strictures of the statute.  See Gburek, 614 F.3d at 385; Shelley v. Ocwen Loan 

Servicing, 2013 WL 4584649 (S.D. Ind. 2013); Ruth v. Triumph Partnerships, 577 F.3d 790 (7th Cir. 2009). 

Of specific import, the statute states as follows: 

§ 1692e. False or misleading representations

A debt collector may not use any false, deceptive, or misleading representation or means 

in connection with the collection of any debt. Without limiting the general application of 

the foregoing, the following conduct is a violation of this section: 

… 

(2) The false representation of--

(A) the character, amount, or legal status of any debt; or

15 U.S.C. §1692 (e). 

As described by the legal standards, Ocwen/PHH qualifies as a debt collector under the statute.  

The communications and practices that forms the basis of Claimant’s FDCA action are limited by the one-

year statute of limitations, and as alleged, are predicated only on the request under the Care Act for 

forbearance on Claimant’s mortgage. 

The Coronavirus Aid, Relief, and Economic Security Act, 15 U.S.C.A. § 9001 et. seq. was enacted 

on March 27, 2020.   § 9056 of the Act states as follows: 

… 

(b) Forbearance

(1) In general

14 In Ruth v. Triumph Partnerships, 577 F.3d 790 (7th Cir. 2009), the court stated: “Where, as here, the party seeking 

to collect a debt did not originate it but instead acquired it from another party, we have held that the party's status 

under the FDCPA turns on whether the debt was in default at the time it was acquired.”  (Citations omitted.) Claimant 

has stated that her loan was in default when Ocwen began servicing the loan in 2013. The documents establish this:  

Ocwen began servicing the loan on or about December 18, 2013 (Joint Ex 38 at PHH008916); Claimant was $4861.09 

in arrears on December 26, 2013. (Joint Ex. 38 at PHH8919.)  
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During the covered period, a borrower with a Federally backed mortgage loan experiencing a financial 

hardship due, directly or indirectly, to the COVID-19 emergency may request forbearance on the 

Federally backed mortgage loan, regardless of delinquency status, by-- 
(A) submitting a request to the borrower's servicer; and

(B) affirming that the borrower is experiencing a financial hardship during the COVID-19

emergency.

Upon a request by a borrower for forbearance under paragraph (1), such forbearance shall 

be granted for up to 180 days and shall be extended for an additional period of up to 180 days at 

the request of the borrower, provided that, at the borrower's request, either the initial or extended 

period of forbearance may be shortened. 

… 

Except with respect to a vacant or abandoned property, a servicer of a Federally backed mortgage 

loan may not initiate any judicial or non-judicial foreclosure process, move for a foreclosure 

judgment or order of sale, or execute a foreclosure-related eviction or foreclosure sale for not 

less than the 60-day period beginning on March 18, 2020. 

15 U.S.C.A. § 9056 (2020) (emphasis added). The 60-day forbearance period on foreclosure actions was 

later extended through 2021.  

On June 11, 2020, Claimant, through her counsel, requested mortgage forbearance under the 

CARES Act. (Joint Ex. 31.) On June 19, 2020, Respondent, through counsel, denied Claimant’s request, 

stating, “A forbearance under the CARES Act is not an option for this loan because it is in foreclosure”. 

Respondent then stated, “PHH will place the loan on a 90-day hold regarding credit reporting and late fees, 

and will take no action in the foreclosure for 90 days”. (Joint Ex. 32.) 

By placing the loan on hold regarding credit reporting, foregoing late fees, and foregoing 

foreclosure for 90 days, PHH appeared to be partially complying with the statute. 

In March 2020, Freddie Mac published Bulletin 2020-4, which provided mortgage forbearance to 

borrowers who were impacted by COVID-19 related hardships and who requested forbearance.  The 

regulation required that the Borrower must have been current or less than 31 days delinquent as of the date 

of the National Emergency Declaration related to COVID-19, March 13, 2020. 

The moratorium on foreclosures was also indicated in this, and subsequent bulletins: 

We are extending the foreclosure moratorium last announced in Bulletin 2021-6. Servicers must 

suspend all foreclosure actions, including foreclosure sales, through June 30, 2021. This includes 

initiation of any judicial or non-judicial foreclosure process, move for foreclosure judgment or 

order of sale. This foreclosure suspension does not apply to Mortgages on properties that have been 

determined to be vacant or abandoned. 

Freddie Mac Bulletin, 2021-8 (Feb. 25, 2021). 

Neither Freddie Mac’s Bulletin, nor PHH’s response to Claimant’s forbearance request15 met the 

15 The record contains no written response, and the lack of written response to a RESPA Notice is one of the continuing 

issues in this matter. 

https://guide.freddiemac.com/app/guide/bulletin/2021-6
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requirements of the federal law.  There is no explanation in the documents, or in the testimony, for 

Respondent’s failure to comply with the unambiguous directives in the statute. See: Ruth v. Triumph 

Partnerships,, 577 F.3d at 790. 

Respondent argues that, since the loan was already accelerated, there was no practical effect to 

forbearance and Ocwen has taken no action to enforce the loan to date.  Claimant argues that had her loan 

been placed in a forbearance status, she would have a renewed opportunity to be considered for a loan 

modification under §9203.15 of Freddy Mac’s guide, which states: 

If Borrower was in a Trial Plan Period prior to entering into a forbearance plan, Borrower may be 

re-evaluated for a new Trial Plan Period within 30 days prior to or upon completion of the 

forbearance plan… 

Claimant requested CARES Act forbearance on June 11, 2020.  There are no facts or documents in the 

record to indicate the Claimant was in a trial plan period or had requested an additional Trial Plan after 

Ocwen refused to allow her modification in June 2019. Based on the record, there is inadequate support for 

this claim. 

B. RESPA VIOLATIONS

RESPA is a consumer protection statute that regulates the real estate settlement process, including 

loan servicing and assignments. 12 U.S.C. § 2601(a).  The statute delineates certain practices and errors 

that fall within the definition of “servicing” mortgage loans. 12 C.F.R. § 1024.35. The statute also contains 

a “catch-all” provision, which states, simply: 

For the purpose of this section, the term “error” refers to the following categories of covered errors 

… 11) Any other error relating to the servicing of a borrower's mortgage loan. 

12 C.F.R. § 1024.35.  The question of whether allegations errors in the servicing and handling of loss 

mitigation applications are covered under the “catch-all” provision of RESPA (§ 1024.35(b)) was submitted 

to, and answered affirmatively by the court in Naimoli v. Ocwen Loan Servicing, 22 F.4th 376 (2d Cir. 

2022).  The court determined that any error that has some connection with, or pertains to, loan servicing is 

covered by Regulation X, which is Real Estate Settlement Procedures Act’s [RESPA] implementing 

regulation.  This is true even if the errors complained of arise with respect to the processing of a loan 

mitigation application.  However, a loan servicer’s failure to properly evaluate a borrower for a loss 

mitigation option is not a covered error under § 1024.35(b). See Naimoli, 22 F.4th at 384; see also Mortgage 

Servicing Rules Under the Real Estate Settlement Procedures Act, 78 Fed. Reg. 10696, 10817-18 (Feb. 14, 

2013); Smith v. Wells Fargo Bank, No. 18 CV 7979, 2019 WL 2189285, at *4 (N.D. Ill. 2019). 

Here, the gravamen of Claimant’s action is the failure of Ocwen/PHH to properly evaluate her and 

extend a loan modification in her name, in violation of policy. These allegations fall outside the scope of 

RESPA.  
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It is also alleged that Respondent’s failure to respond to Claimant’s second Notice of Error (see 

Joint Ex. 33) violates the Act. 12 C.F.R. §1024.35. Claimant, through her counsel, requested mortgage 

forbearance under the CARES Act (see Joint Ex. 31) on June 11, 2020.  Respondent replied in an e-mail, 

stating that, as the loan was in foreclosure, no forbearance would be undertaken.  As stated above, this 

response is violative of the statute, as upon request, “forbearance shall be granted”. 15 U.S.C.A. § 9001 et. 

seq. Claimant then sent a formal request under RESPA for an explanation. (Joint Ex. 33.)  No response was 

forthcoming, although there is some testimony that the matter was discussed following a subsequent court 

hearing. 

Compliance with a RESPA Notice of Error requires the servicer to either correct the error, or after 

a reasonable investigation, to provide the borrower with a statement that “no error has occurred” and a 

statement of the reason or reasons for this determination. This was not done. 

Failure to comply with a CARES Act request for forbearance, and failure to adequately address the 

request, has been determined to be a violation under RESPA.  Davis v. Money Source, No. 3:21-cv-00047, 

2021 WL 3861908 (D. Conn. Aug. 30, 2021). Respondents argue, correctly, that the RESPA violation must 

be grounded on actual damages, and causation must be established. Burke v. Nationstar Mortg., No. 21-cv-

1549, 2022 WL 888811 (N.D. Ill. Mar. 25, 2022); Saccameno v. Ocwen Loan Servicing, 372 F. Supp. 3d 

609 (N.D. Ill. 2019). 

If the CARES Act had been followed by Ocwen, Claimant would have been eligible for forbearance 

for six months, with an automatic six-month extension upon request.16 Her original request for forbearance 

was June 11, 2020; by law, the act was extended through June 21, 2021.  

Claimant’s testimony establishes that, in April of 2021, she was hospitalized with COVID-19.  Due 

to the illness, she was unable to walk and discharged with a walker.  On April 26, 2021, she noticed someone 

taking pictures of the house.  They then posted a notice on the property that stated: 

A recent inspection by Altisource indicated this property may be vacant in accord with the 

applicable law and/or regulations this notice is an attempt to determine if this property is occupied.  

Please contact us within seven days of this posting date to determine if this property is occupied. 

(Joint Ex. 70.) 

Claimant testified that she immediately notified her attorney of the incident and asked that he make 

the contact.  She further testified that it was “quite devastating on top of everything else I was going 

16 Freddy Mac Bulletin 2021-8 extends an addition three-months to a CARES Act request: 

To provide further assistance to Borrowers who enrolled in a COVID-19 forbearance plan prior to March 1, 2021, and 

who have reached the end of their 12-month term without having resolved their hardship we are extending the 

allowable term of the COVID-19 forbearance in accordance with the temporary requirements described in the table 

below. These new requirements apply only to Borrowers who: 

 Have a COVID-19 related hardship; and

 Are on an active forbearance plan for a COVID-19 hardship as of February 28, 2021
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through”, and that she feared she might be evicted, as a “seven-day notice on your door is pretty 

devastating”. (Testimony dated Feb. 23, 2022 at 33-34, 72.) 

RESPA allows recovery for, inter alia, “any actual damages to the borrower as a result of the 

failure.” 12 U.S.C. § 2605(f)(1)(A). “Actual damages” include pecuniary and non-pecuniary damages such 

as emotional distress. Ranger v. Wells Fargo Bank, 757 F. App'x 896, 902 (11th Cir. 2018). 

Under the CARES Act, as well as under Freddy Mac guidelines, forbearance was based on the 

occupancy of the home; vacant property was not eligible under the statute.  Here, although Claimant has 

established the requisite elements of a RESPA violation, the actions of Ocwen that triggered her damages, 

in determining whether the property was vacant, were permitted under the statute. There is no causal link 

to the harm she suffered, and the RESPA violation that is established by the record. 

C. ILLINOIS CONSUMER FRAUD ACT (815 ILCS 505/1 ET. SEQ.)

The Illinois Consumer Fraud Act is “a regulatory and remedial statute intended to protect 

consumers, borrowers, and businesspersons against fraud, unfair methods of competition, and other unfair 

and deceptive business practices.”  Maxwell v. Wells Fargo, No. 20 C 2402, 2021 WL 1209023 (N.D. Ill. 

Mar. 31, 2021); Siegel v. Shell Oil, 612 F.3d 932, 934 (7th Cir. 2010) (quoting Robinson v. Toyota Motor 

Credit Corp., 201 Ill.2d 403, 416–17, 775 N.E.2d 951, 960 (2002)). In order to recover under the act, 

Claimant must prove: “(1) a deceptive or unfair act or practice by the defendant; (2) the defendant's intent 

that the plaintiff rely on the deceptive or unfair practice; and (3) the unfair or deceptive practice occurred 

during a course of conduct involving trade or commerce.” Saccameno, 372 F. Supp. 3d at 630,17 Wigod v. 

Wells Fargo Bank, 673 F.3d 547, 574 (7th Cir. 2012).  Claims may be predicated upon either unfair or 

deceptive conduct, or both. All three criteria do not need to be satisfied to support a finding of unfairness. 

A practice may be unfair because of the degree to which it meets one of the criteria or because to a lesser 

extent it meets all three.”  Maxwell, 2021 WL 1209023 at 8; Saccameno, 372 F. Supp. 3d at 360. 

1. Unfair Practices

In determining whether a given act or course of conduct is unfair, Illinois courts look to three 

factors: “(1) whether the practice offends public policy; (2) whether it is immoral, unethical, oppressive, or 

unscrupulous; [and] (3) whether it causes substantial injury to consumers.” Maxwell, 2021 WL 1209023 at 

8 (citing Robinson, 201 Ill.2d at 417-18). 

 A practice offends public policy under ICFA where it violates statutory or administrative rules 

establishing a certain standard of conduct. Saccameno, 372 F. Supp. 3d at 630; see also Newman v. Metro. 

Life Ins. Co., 885 F.3d 992, 1002 (7th Cir. 2018) (holding conduct was unfair based on a violation of a state 

statute and a state administrative rule). In fact, “a plaintiff may predicate an ICFA unfairness claim on 

violations of other statutes or regulations ... that themselves do not allow for private enforcement.” Lowry 

v. Wells Fargo Bank, No. 15 C 4433, 2016 WL 4593815, at *6 (N.D. Ill. Sept. 2, 2016) (“Failure to honestly

17Remanded on issue of punitive damages alone. 943 F.3d 1071 (7th Cir. 2019). 
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and effectually implement HAMP guidelines constitutes an unfair business practice under the ICFA.”); 

Boyd v. U.S. Bank, 787 F. Supp. 2d 747, 747 (N.D. Ill. 2011).    

The issue, in this regard, is not that Claimant was denied a loan modification.  Rather, it is that a 

remedy was available to her, and Ocwen failed to offer it.  HAMP requirements state as follows: 

A servicer may receive calls from current or delinquent borrowers directly inquiring about the 

availability of the HAMP. In that case, the servicer should work with the borrower to obtain the 

borrower's financial and hardship information and to determine if the HAMP is appropriate. If the 

servicer concludes a current borrower is in danger of imminent default, the servicer must consider 

a HAMP modification. 

… 

Servicers must use reasonable efforts to contact borrowers facing foreclosure to determine their 

eligibility for the HAMP, including in-person contacts at the servicer's discretion 

U.S. Dep’t of Treasury, HAMP Supplemental Directive No. 09–01, at 13–14 (Apr. 6, 2009) (emphasis 

added).  

Under the Consumer Financial Protection Bureau Regulations §1024.40 Ocwen was required18 to 

maintain policies and procedures that ensure that all service personnel assigned to a delinquent borrower 

could provide that borrower with accurate information and loss mitigation options that are available. 

Under the two consent decrees (see Exhibits 48, 50) Ocwen agreed to develop and implement a 

program to maintain sufficient staff who are adequately trained to provide information to borrowers, process 

requests for loss mitigation alternatives, and evaluate requests for non-foreclosure options.  Ocwen agreed 

to insure that employees and managers who were engaged in loss mitigation participate in a compliance 

program that informed taught the state and federal regulations governing loan servicing, including 

guidelines of foreclosure alternatives like HARP. (Ex. 48 at 123-124, 128; Transcript dated Feb. 21, 2022 

at 80, 83, 89.) No one with this knowledge communicated any options that could have assisted Claimant. 

Under Ocwen’s own internal policies [Ocwen’s LRUP In-House Modification Procedure],19 

Claimant could have been considered for a transfer without releasing her co-borrower from the note.  Under 

Freddy Mac policies, which Ocwen was required to enforce, a loan modification can be processed without 

the co-borrow’s signature. Freddie Mac 9206.13(e).20 

The record in this case establishes a practice of non-feasance.  It shows that alternatives and options 

legally available to the Claimant were not offered, or even discussed.   It is established that Ocwen knew 

Claimant was seeking to remove her ex-husband from the loan and modify her payments, but failed to 

assist, communicate or offer any method to achieve this path.  It is established that, prior to October 2018, 

18 1024.40(b)-  Function of Service Personnel- A servicer shall maintain policies and procedures reasonably designed 

to ensure that service personnel assigned to a delinquent borrower as described…perform the following functions: 

(1)Provide the borrower with accurate information about:

(i)Loss mitigations options available to the borrower from the owner or assignee of the borrowers

mortgage loan…

(Emphasis added). 
19 See: IV. Contested Issues, at 8, ¶4, infra; Rebuttal Exhibit 14 at 1934. 
20 See Rebuttal Exhibit 5; Freddie Mac Bulletin, July 15, 2014; Freddie Mac Single Family Seller-Service Guide. 
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even though she was eligible, no loan modifications were ever offered to her that would allow her to 

undertake the mortgage payments without her ex-husband’s signature. It is evident that, despite the law and 

regulations that place a duty upon servicers to offer loan modifications to assist the borrower, this was not 

done.  Failing to disclose or giving partial information to someone who relies upon the individual to be 

forthcoming is unethical and deceptive. 21  

Ocwen’s representative testified that, under no circumstances would it have been possible to permit 

Albeck to be granted a modification in her name alone. (Transcript dated Feb. 21, 2022 at 150-159, 162-

163.) Although divorce is a common scenario, under the stated Ocwen policy, if a couple owns a home and 

gets divorced, the individual who is awarded the home, or remains in the marital home is not permitted a 

loan modification unless the second borrower (usually the ex-spouse) allows the change. Ocwen’s policy 

effects the most common scenario in divorce: the division of the marital home.  

 This policy effectively interferes with the continuity of homeownership. It is also in contradiction 

of the Freddy Mac rules, the regulations promulgated by the Consumer Finance Protection Bureau and the 

directives imposed by federally-sponsored mortgage programs. 

2. Deceptive Practices

The Illinois Consumer Fraud Act defines deceptive acts or practices as: 

Including but not limited to the use or employment of any deception, fraud, false pretense, false 

promise, misrepresentation or the concealment, suppression or omission of any material fact, with 

intent that others rely upon the concealment, suppression or omission of such material fact ... in the 

conduct of any trade or commerce. 

815 ILCS 505/2 et. seq. Here, the actions of Ocwen after filing the foreclosure action can, at best, be 

described as misrepresentation, and at worst, deception. 

Claimant testified that, in order to comply with the divorce decree, she was required to have Mr. 

Hodzic’s name removed from the mortgage within two years of the entry of the decree. (Joint Ex. 5, ¶9 (A) 

iv.)  At the time the decree was entered, the mortgage was in default. (Joint Ex. 6, Notice of Default, July 

7, 2015.) Per the decree, Mr. Hodzic was ordered to pay $6000 to bring the mortgage current. (Joint Ex. 5, 

¶9 (A) ii.)  The payment was made on July 17, 2015. (Joint Ex. 38 at PHH 9264.) 

Ms. Albeck testified, and the documents show, that she made numerous requests for a loan 

modification, and an assumption, so as to comply with the divorce decree.  Between July 2015 and June 

2016, the documents evidence a request for an assumption, a request for a loan modification, inquiry as to 

a family transfer package and assistance with a HAMP application. (Joint Ex. 38 at PHH 9236, 37, 38-43, 

21 Under the ICFA,  “a practice may be considered immoral, unethical, oppressive, or unscrupulous if it imposes a 

lack of meaningful choice or an unreasonable burden on the consumer.” Stonecrafters v. Foxfire Printing & 

Packaging, 633 F.Supp.2d 610, 616 (N.D. Ill. 2009). Here, Claimant was given no meaningful choice or option to 

modify her loan payments and bring the loan current.   
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56; 9395-96; PHH 3173-3175; 9239, 9253-9257, 9396.) On June 8, 2016, Ms. Albeck received a letter from 

Ocwen stating as follows: 

We have contacted the investor, and they will not allow an assumption on this loan, as this loan is 

not assumable or transferable.  The only way to be released from liability of this loan is to pay it 

in full. 

(Joint Ex. 8, Letter dated June 8, 2016, emphasis added).22 

In October 2018, Claimant’s counsel researched the denial of the assumption.  It was discovered 

that the denial was documented as a lack of timely payments, not the investor’s decision and not that the 

loan wasn’t assumable, as Ms. Albeck had been told.  Claimant’s Counsel requested a loan modification 

packet, again, on behalf of the Claimant.  Ocwen was aware that Mr. Hodzic could not sign, as the February 

2018 modification efforts had been refused by him.   

By October 29, 2018, the packet was sent to Claimant. (Joint Ex. 11.) E-mails between the Claimant 

and Respondent’s counsel instructed Claimant to sign and begin payments, with the thought that Ocwen 

would modify for her alone.  At the same time, an assumption was requested.  (Joint Ex. 13; E-mail dated 

Nov. 26, 2018 from Velia Romo, Ocwen/PHH Home Retention Counselor to Courtney Nogar, see Joint 

Ex. 71 at PHH 1153-54.)   

Through November and December, 2018, e-mails from Ocwen indicate that the loan modification 

was processed with only Ms. Albeck’s signature.  On November 26, 2018, Ms. Nogar, Ocwen’s counsel 

writes to Ms. Romo at Loan Servicing: 

I’ve spoken to Borrower’s counsel and this is a unique situation where only one Borrower is willing 

to sign the modification.  I know I have gotten approval for this situation before but can’t remember 

whether HRC or IHC needs to approve it. … 

(E-mail dated Nov. 26, 2018, see Joint Ex. 71 at PHH 1154. Emphasis added.) The responding e-mail from 

Ocwen’s attorney indicates that Ms. Romo will check with the Assumption Team.  In December, while the 

assumption issue was still pending, Ms. Nogar writes to Ms. Romo at Ocwen: 

Thanks for looking into it.  If we had IHC approval, could we have only Ms. Albeck sign the 

modification?  I know that I have done this on another loan, I just haven’t been able to retrace my 

steps to see how it was done. 

(E-mail dated Dec. 14, 2018, Courtney Nogar to Velia Romo, see Joint Ex. 71 at PHH 1151. 

Emphasis added).  

Claimant testified that she relied upon Ocwen’/PHH’s actions and representations to obtain a loan 

modification.  She stated:  “My understanding was that if I made those three payments in a timely fashion 

22 The Illinois Consumer Fraud Act limits action under a three-year statute; incidents that predate December 24, 2017 

cannot be the basis for violation under this act.  These facts are recited as background and historical foundation only. 
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…Scott’s name would come off and I would be able to modify the loan and continue on living in my home”. 

(Transcript dated Feb. 23, 2022 at 24.) 

 

The loan modification packet, as returned to Ocwen, only contained Claimant’s signature (see Joint 

Ex. 11), and Ms. Albeck began the trial payments. (E-mails between Courtney Nogar and Velia Romo dated 

Dec. 18, 2018, see Joint Ex. 71 at PHH 1147-49.) E-mails between Ocwen/PHH personnel confirm that 

Ms. Albeck had submitted the necessary paperwork for the loan assumption, and was continuing to make 

the payments on the trial modification. (E-mails between Courtney Nogar and Velia Romo dated Jan. 2, 

2019 to Jan. 4, 2019, see Joint Ex. 71 at PHH 1144-1142.)  

 

On February 16, 2019, Ocwen became PHH, and Ms. Albeck was directed to submit her payments 

to PHH. (E-mails between Courtney Nogar and Velia Romo dated Feb. 14, 2019, see Joint Ex. 71 at PHH 

1137-1135.) By the end of February, she had successfully completed the trial period and was awaiting the 

final modification. On March 15, 2019, she received a letter informing her that PHH had denied her 

modification.  It was shortly thereafter that it was determined that the denial letter was sent in error and the 

decision reversed.  Claimant was advised that the final modification documents would be forthcoming. 

(Joint Exs. 22, 23.) 

 

Communications between Claimant’s counsel and Ocwen/PHH during this period were centered 

on whether additional payments were required by Ocwen/PHH while the final loan modification documents 

were prepared. (Joint Exs. 24, 28.)  

 

The final modification documents that were forwarded to Claimant were sent on May 29, 2019 and 

included a signature line for Mr. Hodzic. On June 4, 2019, Claimant’s counsel received the following e-

mail from Ocwen/PHH’s counsel stating: 

 

I am attaching the final loan modification documents.  I realize there is a signature line for Scott.  

I’m following up with the client to see if we need to re-do the document, or if we can just strike the 

line for his signature.  I’ll let you know as soon as I hear.  But my recommendation is to have your 

client sign and get this back to me, so we don’t miss the deadline. 

 

(Joint Ex. 27, emphasis added). On June 11, 2019, Claimant was informed that, unless Mr. Hodzic signed 

the final loan modification, it would not be approved. (Joint Ex. 28.)  

 

 It is clear, from the e-mails between attorneys, that Ocwen/PHH could have approved a loan 

modification for Claimant and had been working with its personnel to effectuate this.  It is also evident, 

loan modifications without an uncooperative co-borrower is not a foreign concept to Ocwen, as shown by 

the policies delineated, and by its counsel’s admissions. For whatever reason, Ocwen/PHH refused to allow 

Claimant the mortgage assistance available, even after the expectations and actions of its attorneys and its 

employees.   

 

The alternatives allowed under Freddie Mac’s policy, and Ocwen’s guidelines, the actions of its 

attorneys and claims personnel, and the stated and unwavering corporate policy, as testified to by 

Ocwen/PHH’s representative cannot be reconciled. Conduct is immoral, unethical, oppressive or 



20 

 

unscrupulous for ICFA purposes if it “leaves the consumer with little choice except to submit to it.”  Saika 

v. Ocwen Loan Servicing, 357 F. Supp 3d 704, 715 (N.D. Ill. 2018) (citing Newman v. Metro Life Ins. Co., 

885 F. 3d at 1002; Robinson, 201 Ill.2d 403, 775 N.E.2d 951 (2002)). The record adequately supports the 

claim for deceptive actions, and unfair methods prohibited by the Illinois Consumer Fraud Act. 

 

D. BREACH OF CONTRACT 

 

Claimant argues that Ocwen/PHH breached the contract when they sent the final Permanent 

Modification on June 4, 2019, with payments beginning sixty-seven days (67) before the document was 

received, April 1, 2019.  It is further stated that, a further breach of the agreement was the requirement, 

once again, of Mr. Hozdic’s signature.                                                                                                                                                                  

 

  Under Illinois law, the elements of a breach of contract cause of action are “(1) offer and 

acceptance, (2) consideration, (3) definite and certain terms, (4) performance by the plaintiff of all required 

conditions, (5) breach, and (6) damages. Ass’n Ben. Servs. v. Caremark Rx, Inc., 493 F.3d 841 (7th Cir. 

2007).   The October 29, 2018 correspondence was termed: Decision on the Request for Mortgage 

Assistance.  It further stated: 

 

“Once each of the payments have been successfully made by its due date, the required copies of 

the Modification Agreement have been submitted, and we have the signed Modification 

Agreement, the account will be permanently modified in accordance with the terms of the 

Modification Agreement” 

 

(Joint Ex. 11.) This document constituted a valid offer, which she accepted by signing, and making the 

required payments. However, the October agreement contained a provision which stated: “Upon successful 

completion of the Trial Period Plan, we will send a permanent modification agreement which will require 

all parties who appear on the original Note or who appear on the title to sign.” (Joint Ex. 1.) Claimant 

believed that Ocwen/PHH would allow her to execute a loan modification without the requirement of her 

ex-husband’s signature, based upon the representations and actions of PHH’s attorneys and agents.    

 

The Final TTP agreement, dated May 29, 2019 stated as follows: “If you continue to comply with 

the terms of the Trial Period you previously received, we will modify your mortgage and may waive all 

prior late charges that remain unpaid.” (Joint Ex. 26.)  The agreement further stated, that to accept the offer, 

Claimant must sign and return the Loan Modification Agreement by June 16, 2019.  Under this document, 

her payments for April and May were already overdue. The document also required Mr. Hozdic’s signature.  

For reasons stated, she did not sign the agreement. 

 

An offer for a loan modification, under certain conditions, may provide an enforceable contract 

between the parties. Wigod v. Wells Fargo Bank, 673 F.3d 547 (7th Cir. 2012). In Wigod, the court 

recognized that the language of the TTP agreement placed the final decision in the bank’s hands, even after 

the individual seeking the modification had complied with all the terms of the agreement.  The court 

recognized the uncertainty and imbalance to the system in finding that a valid contract existed between the 

parties. Wigod, 673 F.3d at 562-563.  In Wigod, the document was accepted by the plaintiff, and returned 

with executed documents. 
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  Here, Claimant has proved that PHH changed the terms of the agreement, and for that reason, she 

failed to sign the document. The record establishes deceptive and unfair business dealings, but does not 

establish an executed contract.  See CitiMortgage, Inc. v. Bermudez, 2014 Ill. App. (1st) 122824, 6 N.E.3d 

268 (2014). 

 

E. DAMAGES  

 

PHH states, in its closing brief, that it must prevail on this arbitration because it lawfully declined 

to remove Scott Hodzic as a co-borrower on the mortgage loan with Kim Albeck. This is ineffective to the 

determination.  PHH cannot prevail, not because of its decision with respect to Mr. Hodzic, but for the 

unfair methods in treating the claimant and servicing her mortgage. 

 

  Section 10a(a) of the Consumer Fraud Act provides in relevant part: 

 

(a) Any person who suffers actual damage as a result of a violation of this Act committed by any 

other person may bring an action against such person. The court in its discretion may award 

actual economic damages or any other relief which the court deems proper. 

 

815 ILCS 505/10a(a) (1996). A review of the record establishes the Plaintiff has suffered pecuniary 

damages in the form of both attorney’s fees in the foreclosure action and loan modification negotiations, 

and the ever-mounting costs and fees incurred by Ocwen’s actions in refusing to properly assist the 

Claimant in her loan mitigation process. 

 

In December 2018, January 2019 and February 2019, Claimant paid $4,661.76 as a restructured 

mortgage payment toward a loan modification agreement that was not consummated. When the 

modification was offered, she was instructed to sign it alone, with the understanding that she would be 

permitted a final modification in her name.  As demonstrated, although PHH’s attorney, and Ms. Romo, 

Ocwen’s Home Retention Counselor approved this action, Ocwen/PHH had no intention of allowing the 

loan modification to go forward without the co-borrower’s approval.  These are actual damages expended 

by Ms. Albeck. 

 

Rebuttal Exhibit 21 is an affidavit from Louis Bridges, Ms. Albeck’s original counsel, detailing the 

work and the out-of-pocket expenses attributable to the mortgage foreclosure and loan modification 

negotiations undertaken by his office on behalf of the Claimant.  Respondent has contested the amount of 

attorney’s fees contained in the document, and the exhibit was accepted for the limited purpose of 

establishing that Ms. Albeck has suffered actual damages in her retention of counsel to defend the 

foreclosure act. The bill delineates damages incurred in excess of $22,500, although Respondent reserved 

its contest on the billing amount. 

 

The record also establishes that Ocwen’s tactics, in delaying assistance for a loan modification, and 

then extending a tacit approval only to alter the terms of the eventual modification, caused Claimant to 

incur additional fees and interest on her principal, as well as continued deficiency reporting to the credit 
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bureaus.23 Those fees and interests have been incurred with certainty; the June 2019 modification contract 

indicates that, with fees and interest, the Claimant owes $187,212.25 on the mortgage as of 3/01/2019.   In 

April 2018, the principal is recorded as $152, 932.88. (Joint Ex. 38 at 9878.)24 These figures have not been 

established as absolute but are listed to show that the delay in assisting and allowing Claimant to obtain a 

modification has caused a definitive amount of pecuniary loss, in addition to the threat of losing the 

property, and its investment.  

 

The statute allows Claimant to pursue compensatory damages, in addition to the actual damages 

incurred. Diffenbach v. Barnes and Noble, Inc., 887 F.3d 826 (7th Cir. 2018). Claimant testified to the 

anxiety and stress she suffered while trying to convince Ocwen/PHH to help her modify her loan.  In her 

opinion, her marriage had failed because of the “controlling” nature of her ex-husband, with finances being 

the deciding factor.  She knew, and informed Ocwen that Mr. Hozdic would not sign a loan modification 

and tried on her own for two years to maintain the mortgage payments and work with Ocwen to keep her 

home.  When Ocwen refused to accept her mortgage payments, she had to seek legal representation. 

 

Her testimony as to her struggles to maintain a home for her children and the constant stress of 

losing her home culminated during her battle with COVID-19 in April 2021.  During her illness, she stated 

that the major worry was where her children and grandchildren would live if she did not survive and the 

home was sold. 

 

When Ocwen’s counsel and representative suggested a method to obtaining the loan modification 

without Mr. Hozdic’s approval, she believed the issue was finally resolved. The actual modification contract 

of June 2019 placed her back at the starting point of the four-year struggle. 

 

Ocwen “did not follow through with the things they said they would do” (see Transcript dated Feb. 

23, 2022 at 52) and Claimant testified to a markedly changed personal life.   Where before, she was the 

anchor of her family, she felt that she could no longer provide a safe haven for her children and 

grandchildren. The home meant everything, as it was the means to keep her family together.   Her son, Sean 

Albeck, and Kurt Albeck, Claimant’s brother, corroborated her testimony as to the anxiety and stress the 

Claimant suffered as a result of her work with Ocwen to keep the home and mortgage current.  Sean Albeck 

testified in detail at the emotional issues that plagued the Claimant, stating she was “petrified” of being 

evicted and expressed these fears openly. (Transcript dated Feb. 23, 2022 at 118-120, 126.) Kurt Albeck 

lived with Claimant from February 2015 through February of 2018.  He testified to his observations of 

Claimant’s stress and withdrawal, as well as her change in as she struggled to keep the home. (Transcript 

dated Feb. 22, 2022 at 129-130, 137.) Leslie Cassidy, Ms. Albeck’s friend, testified, when she was not 

allowed to refinance, Claimant fought to make her mortgage payments. She also testified that Claimant is 

withdrawn and seemingly depressed (see Transcript dated Feb. 22, 2022 at 140, 146) and described how 

their friendship has suffered.  This record adequately supports Claimant’s request for compensatory 

damages. 

                                                 
23 From December 2017 through October 2018, Claimant was reported delinquent to credit bureau on a monthly basis 

(see Joint Ex. 38 at 9878, 9919, 9927, 9956-57, 9974, 9981, 9987) and had late charges and foreclosure fees assessed 

(see Joint Ex. 38 at 9637, 9861, 9928, 9945, 9960, 9963, 9964).  
24 The original mortgage note was for $163,000 on May 20, 2005. (Joint Ex. 1.) In November 2008, the principal was 

recorded at $168,068.00. (Joint Ex. 2.) 
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Claimant has also requested an award of punitive damages against the Respondent. Under Illinois 

law, punitive damages may be awarded for conversion and for violations of the Illinois Consumer Fraud 

and Deceptive Practices Act (CFA) based on unfair conduct in cases in which defendant acts maliciously 

or with deliberate indifference. Wendorf v. Landers, 755 F.Supp.2d 972 (N.D. Ill. 2010).  The imposition 

of punitive damages “serves three distinct purposes: (1) retribution against the defendant; (2) as a deterrence 

to the defendant from committing similar conduct in the future; and (3) as a deterrence to others from 

engaging in similar conduct.” Wolinsky v. Kadison, 2013 IL App (1st) 111186, 987 N.E.2d 971, 988 (2013). 

 

In viewing the standards of awarding punitive damages to an individual, factors that are appropriate 

to consider include whether the target of the conduct had financial vulnerability; the conduct involved 

repeated actions or was an isolated incident; and the harm was the result of intentional malice, trickery, or 

deceit, or mere accident. Saccameno, 377 F. Supp at 656 (citing State Farm Mut. Auto. Ins. Co. v. Campbell, 

538 U.S. 408, 416 (2003)). Here, Claimant’s payment history and conversations with Ocwen put them on 

notice that she was a financially-vulnerable borrower.  The interactions with, and conduct of Ocwen lasted 

from 2015.  As indicated by the testimony of Mr. Verdooren, the policy that prohibits loan modifications 

to divorced borrowers without the co-borrowers signature remains in effect to the present. 

 

The e-mails sent by and between Ocwen/PHH attorneys and Ms. Romo, Ocwen/PHH’s Home 

Retention Counselor, urged the Claimant to undertake the TTP and represented that it would be a successful 

modification.  This is contradicted by Mr. Verdooren, Ocwen’s /PHH’s representative, who stated that no 

method existed that would allow Ms. Albeck to modify the loan payments.   Corporate actions and 

indifference, when practiced to the harm of a targeted group, can easily be described as malicious. For 

Claimant, the actions of the loan modification process in December 2018 through June 2019 may not have 

begun as intentionally malevolent, but clearly evolved into deceit.  Claimant’s request for punitive damages 

is supported by the record. 

 

As determined, the field of liability is narrow and the issue of actual damages specific to the 

violation of the ICFA is scrutinized.  Damages under the ICFA require actual damages, which have been 

established but without certainty. The three-year statute of limitations under the act limits damage 

consideration to events after December 24, 2017.  The loan payments in December 2018 through February 

2019, and a portion of attorney’s fees for defending the foreclosure action constitute the pecuniary damages.  

It is noted that Claimant was  charged for foreclosure fees and costs during the  April 2018 foreclosure 

action, but whether those fees and costs were included in the $187,212.25 due on the mortgage as of 

3/01/2019 (as referenced in the June 2019 loan modification offer) cannot be determined. A definitive 

accounting of pecuniary damages is requested.  

 

The issue of compensatory and punitive damages remains with the facts established on the record; 

no additional information is necessary.   

 

Pursuant to 815 ILCS 505 §10a(c) Claimant’s counsel shall submit a petition for fees in accord this 

order.   
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Wherefore, for the above-stated reasons, it is hereby Ordered:  

 

A. Judgement is entered in favor of the Claimant and against the Respondent, for violation of the 

Illinois Consumer Fraud Act. 

 

B. Pursuant to AAA Commercial R-40, this hearing is reopened for the limited purpose to allow 

Claimant to submit an accounting of pecuniary damages incurred. This shall be submitted to the 

arbitrator and Respondent’s counsel within 14 days of the entry of this Interim Award, on or before 

June 3, 2022.  Respondent shall have seven days thereafter, on or before June 10, 2022 to file its 

objections to the accounting.  A decision on the issue shall be made without oral argument. 

 

C. Claimant shall present her petition for attorney’s fees in accord with the prosecution of the 

prevailing count.   

 

D. Judgement is entered in favor of the Respondent and against the Claimant, for the actions alleged 

in violation of the Fair Debt Collection Practices Act, Real Estate Settlement Procedures Act, and 

Breach of Contract. 

 

E. This Award shall remain in full force and effect until such time as a final Award is rendered. 

 

 

 

Dated: May 20, 2022 

 

        

       

 
      Hon. Susan Zwick (Ret.) 

       Arbitrator 
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