
NO. 2022-58560 

 

DAVID SOLIZ  § 

§ 

IN THE DISTRICT COURT 

 §  

VS. § 165TH JUDICIAL DISTRICT COURT 

 §  

PHH MORTGAGE CORPORATION and  

OCWEN LOAN SERVICING, LLC   

§ 

§ 

 

HARRIS COUNTY, TEXAS 

  
ORIGINAL PETITION IN INTERVENTION 

Intervenors, Mario Gonzalez and Teresa Uyoa, complaining of Plaintiff, David S. Soliz, 

and for cause of action would show the Court the following: 

I. DISCOVERY CONTROL PLAN 

1. As provided in Rule 190, Texas Rules of Civil Procedure, Intervenors intend to 

conduct discovery under Level 2. 

II. PARTIES 

2. Intervenor, Mario Gonzalez, is an individual whose address is 530 W. Bertrand St., 

Houston, Texas 77037. The last three digits of Intervenor, Mario Gonzalez’s driver’s license are 

048. 

3. Intervenor, Teresa Uyoa, is an individual whose address is 530 W. Bertrand St., 

Houston, Texas 77037. Intervenor, Teresa Uyoa has not been issued a driver’s license. Intervenor, 

Teresa Uyoa has not been issued a social security number. 

4. Plaintiff, David S. Soliz. Service of this document may be made in accordance with 

Rule 21(a), Texas Rules of Civil Procedure, by serving Plaintiff’s attorney of record, Erick 

DeLaRue, via electronic-filing service: erick.delarue@delaruelaw.com. This Court has 

jurisdiction over David S. Soliz because said Plaintiff is a resident of Texas. Furthermore, This 

Court has jurisdiction over David S. Soliz under Section 17.042(1), Texas Civil Practice and 
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Remedies Code, because said Plaintiff contracted with a Texas resident and either party is to 

perform the contract in whole or in part in this State. 

5. PHH Mortgage Corporation, is an entity formed under the laws of the State of New 

Jersey which conducts business in Harris County, Texas and may be served with process by serving 

its registered agent Corporation Services Company at 211 E. 7th Street, Suite 620, Austin, Texas 

78701. 

6. Ocwen Loan Servicing, LLC, is an entity which conducts business in Harris 

County, Texas and may be served with process by serving its registered agent Corporation Services 

Company 211 E. 7th Street, Suite 620, Austin, Texas 78701. 

III. JURISDICTION 

7. The damages sought in this suit are within the jurisdictional limits of the Court. As 

required by Rule 47, Texas Rules of Civil Procedure, Intervenor states that Intervenor seeks 

monetary relief over $250,000 but not more than $1,000,000. 

IV. VENUE 

8. Venue is proper in this county in that the events giving rise to this cause of action 

occurred within Harris County. Furthermore, Venue is proper in this county under Section 

15.035(b), Texas Civil Practice and Remedies Code because this is an action based on a contract 

obligation of David S. Soliz, who signed a contract arising out of a consumer transaction for goods, 

services, loans or extensions of credit intended primarily for personal, family, household, or 

agricultural use, and in writing with an obligation to be performed in this county. 

V. JUSTICIABLE INTEREST/INTERVENTION 

 9. “Any party may intervene by filing a pleading, subject to being stricken out by the 

Court for sufficient case on the motion of any party.” Tex. R. Civ. P. 60. Rule 60 “authorizes a 

party with a justiciable interest in a pending suit to intervene in the suit as a matter of right.” (In re 
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Union Carbide, 2008. 273 S.W.3d 152, 154). An intervenor has a justiciable interest in a lawsuit “when his 

interests will be affected by the litigation (In re Webb, 2008. 266 S.W.3d 544, 548). Here, Intervenors have 

a justiciable interest in this lawsuit because his interests will be directly affected by this litigation. 

Intervenors purchased the real property at issue in the pending litigation from David Soliz in 2021.  

VI. NOTICE OF CLAIM; CONDITIONS PRECEDENT 

10. Plaintiff, David S. Soliz, was given written notice on June 13, 2022, by first class 

and certified mail, return receipt requested of the claims made in this petition including a statement 

of Intervenors’ economic damages, including attorney’s fees, more than sixty days before this suit 

was filed in the manner and form required by Deceptive Trade Practices Act § 17.505(a) and Texas 

Civil Practice and Remedies Code Chapter 38. All conditions precedent to recovery by Intervenors 

herein have been performed, have occurred, or have been excused. All causes of action are plead 

in the alternative. 

VII. FACTS 

11. On or about June 11, 2021, the Intervenors and Plaintiff entered into a contract for 

the purchase of real property, entitled, “Real Estate Offer to Purchase Contract (Residential)” 

(hereinafter “Purchase Contract”) for the property known as 530 W. Bertrand Street, Houston, 

Texas 77037, and legally described as follows: 

LOTS EIGHTEEN (18) AND NINETEEN (19), IN BLOCK EIGHT (8) OF THE 

REPLAT OF NORTH SHEPHERD MANOR, SECTION TWO (2), AN ADDITION 

IN HARRIS COUNTY, TEXAS, ACCORDING TO THE MAP OR PLAT 

RECORDED IN VOLUME 49, PAGE 2, MAP RECORDS OF HARRIS COUNTY, 

TEXAS 

12. A true and correct copy of the contract is attached as EXHIBIT 1 and is incorporated 

herein as referenced. The contract called for Intervenors to purchase the Property from Plaintiff 

for a total of two hundred thirty-eight thousand dollars ($238,000.00). In accordance with the terms 

of the Purchase Contract, Intervenors provided Plaintiff with a “cash” down payment, in the form 
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of a cashier’s check, in the amount of one hundred ninety-six thousand dollars ($196,000.00) paid 

to and redeemed by Plaintiff, and for the remaining thirty-eight thousand dollars ($38,000.00) to 

be by owner finance and paid to Plaintiff in monthly installments of five hundred twenty- seven 

dollars ($527.00) per month. Subsequent to the almost $200,000.00 lump sum Intervenors paid to 

Plaintiff, they made monthly payments of one thousand dollars ($1,000.00) per month to Plaintiff, 

approximately doubling Intervenors’ monthly obligation pursuant to the purchase contract of 

$527.00 per month. 

13. Several months ago, Intervenors received notice that the Property was being 

foreclosed upon by Plaintiff’s lender due to Plaintiff’s failure to make timely note payments on 

the Property. Intervenors, who had invested their life savings into the home, made many attempts 

to communicate with Plaintiff after they learned of the foreclosure. Plaintiff acted intentionally 

and maliciously to continue the misrepresentation and lies he had made to Intervenors, telling 

them, among other things, that “his attorney” had “stopped” the foreclosure through litigation. This 

was a manifestly untrue and Plaintiff knows this. Plaintiff has taken very disturbing, yet 

intentional, steps to keep Intervenors from obtaining any knowledge that may facilitate a pay-off 

or entering into any agreement with the lender which may allow them to stay in the house. Plaintiff 

has told them “not to worry” about the foreclosure and even thanked them for not taking any action 

against him (impliedly admitting guilt) – all the while knowing that they home they paid him for 

is under foreclosure and can be sold at any time. 

14. Plaintiff failed to disclose to Intervenors prior to entering into the Purchase Contract 

that there was an existing loan. In fact, Plaintiff affirmatively led Intervenors to believe that he 

owned the Property free and clear and was able to deed the Property to them upon performance of 

Intervenors. Intervenors did perform all obligations under the purchase contract. Unfortunately, 
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due to Plaintiff’s defrauding of Intervenors and failure to timely pay the mortgage or take any 

action at all to perform his obligations, the Property was actually set for sale at auction pursuant 

to the foreclosure – the first sale was set for April 5, 2022, at 9:00 a.m. The Property was not 

auctioned that day for reasons unknown to Intervenors, but Intervenors exist in a state of anxiety 

and vulnerability due solely and directly to Plaintiff intentional actions against Intervenors. It is 

apparent to Intervenors that Plaintiff has knowingly and intentionally caused Intervenors’ severe 

financial and emotional injury. 

15. Intervenors reasonably relied on representations made by Plaintiff in entering into 

the purchase contract and performed all obligation Intervenors had as a result of the purchase 

contract Intervenors entered into with Plaintiff. Plaintiff provided zero justification to Intervenors 

for his refusal to disclose the pre-existing lender or his failure to pay that pre-existing lender once 

Plaintiff received the down payment from Intervenors. 

VIII.COUNT I – BREACH OF CONTRACT 

16. Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. Although, Intervenors have performed all their obligations under the Purchase Contract 

and has met all conditions precedent, Plaintiff, David S. Soliz, is in breach of the contract as 

identified above. 

17. On or about June 13, 2022, Intervenors sent a formal demand to Plaintiff for the 

payment of compensation to them for his breach of the Purchase Contract and the resultant 

damages Intervenors have incurred as a result of his intentional and wrongful conduct, although 

Intervenors have tried many times previous to June 13, 2022 to engage in meaningful 

communication with Plaintiff about this matter. All previous attempts to communicate with 

Plaintiff have gone ignored by Plaintiff. 
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18. Plaintiff, David S. Soliz, has wholly failed to comply with the terms and conditions 

of the Purchase Contract and has ignored the demands, both written and oral, to perform. As a 

result of Plaintiff’s breach and failure to perform as demanded, Intervenors have been forced to 

obtain legal counsel to prosecute this action. Intervenors are, therefore, entitled to recover 

reasonable and necessary attorney’s fees for the services rendered and to be rendered by counsel 

in the trial of this suit pursuant to Texas Civil Practice and Remedies Code Chapter 38. In the event 

of an appeal, Intervenors will be entitled to additional reasonable sums as reasonable and necessary 

attorney’s fees for services to be rendered on appeal. 

IX. COUNT II – TEXAS DECEPTIVE TRADE PRACTICES–CONSUMER 

PROTECTION ACT (“DTPA”) 

 

19. Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. The actions of Plaintiff, David S. Soliz, outlined above constitute misrepresentations and 

unconscionable conduct actionable under the DTPA. Plaintiff’s misrepresentations were material. 

Specifically, Plaintiff, David S. Soliz, committed the following acts in violation of the DTPA, one 

or more of which was a producing cause of damages to Intervenors: 

a. advertising goods or services with intent not to sell them as advertised. 

b. failing to disclose information concerning goods or services that was known at the 

time of the transaction and the intent to induce a consumer into a transaction which 

the consumer would not have entered into had the information been disclosed. 

20. All conditions precedent necessary to maintain this action by Intervenors has been 

performed or have occurred. Intervenors relied on these representations to their detriment. Further, 

Plaintiff violated the DTPA by engaging in unconscionable conduct and/or an unconscionable 

course of conduct. Plaintiff’s conduct as described herein was a producing cause of damages to 

Intervenors. Further, Plaintiff’s conduct was committed knowingly, entitling Intervenors to seek 
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treble damages in accordance with the DTPA. All conditions precedent to recovery by Intervenors 

herein have been performed, have occurred, or have been excused. 

21. Plaintiff’s statements and representations were material and were made knowing 

that they were false when made or they were made recklessly without regard for his truth. 

Plaintiff’s statements and representations were made with the intent that Intervenors relied on 

them, and Intervenors did rely on them when entering into the contract. 

22. Plaintiff’s omissions were made with the intent that Intervenors rely on them, and 

Intervenors did rely on them when entering into the contract. As a result of Plaintiff’s fraud, 

Intervenors has been damaged, for which Intervenors request judgment. 

23. Plaintiff’s acts and omissions as described herein have been a producing and/or 

proximate cause of damages to Intervenors. These damages are within the jurisdictional limits of 

this Court. 

24. Plaintiff’s conduct in violation of the DTPA was committed knowingly1, as that 

term is defined. Accordingly, Intervenors seek an award of additional damages under the DTPA 

in an amount not to exceed three times the amount of their economic damages. 

25. As a result of Plaintiff’s conduct, Intervenors have been required to obtain the 

services of the undersigned attorney for the filing, prosecution and trial of this cause, and therefore 

Business and Commerce Code Section 17.45(9) seek an award of reasonable and necessary 

attorney’s fees pursuant to Business and Commerce Code section 17.50(d). 

X. COUNT III – FRAUD IN A REAL ESTATE TRANSACTION 

26. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. Plaintiff’s representations and all of his implications constituted false and material 
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misrepresentation of material facts. As a proximate cause of Plaintiff’s fraud, Intervenors have 

incurred reasonable and necessary attorney’s fees 

27. Intervenors will show that the conduct of Plaintiff as described above was 

fraudulent, knowing, intentional, and malicious, and that Plaintiff’s false representation was made 

with actual awareness of its falsity. As a result, Intervenors are entitled to recover exemplary 

damages to deter continued fraudulent and wrongful conduct by Plaintiff. Intervenors will show 

that as a result of Plaintiff’s conduct, Intervenors have suffered losses of time and other expenses, 

including attorney’s fees, incurred in the investigation and prosecution of this action. Accordingly, 

Intervenors allege that exemplary damages should be awarded against Plaintiff for a sum within 

the jurisdictional limits of this Court. 

28. As a result of Plaintiff’s violation of 27.01 Business and Commerce Code, Plaintiff 

is liable to Intervenors for reasonable and necessary attorney’s fees, expert witness fees, costs for 

copies of depositions, and costs of court. 

XI. COUNT IV – CONVERSION 

29. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. Intervenors tendered over $200,000.00 dollars to Plaintiff for the purchase of the Property. 

Intervenors’ funds are in the possession of or is otherwise in the sole control of Plaintiff. Plaintiff 

has refused to surrender possession and control of the funds rightfully belonging to Intervenors 

due to Plaintiffs breach of the purchase agreement. Plaintiff knew or should have known that he 

lacked the intention, the right, and/or the ability to convey the Property to Intervenors in exchange 

for the funds he received. Plaintiff has thereby wrongfully exercised dominion and control over 

Intervenors’ funds. Plaintiff’s refusal to surrender possession the Intervenors’ funds back to them 

and his wrongful exercise of dominion and control over Intervenors same constitutes common law 
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and statutory conversion and has damaged Intervenors. Intervenors seek to recover all funds that 

have been tendered to Plaintiff and/or that are in the possession and/or control of Plaintiff, which 

Intervenors have an interest in, and which Intervenors have a right to immediately possess. 

30. Plaintiff committed theft under the Texas Theft Liability Act because he unlawfully 

appropriated Intervenors’ funds under false pretext. 

XII. COUNT V – BREACH OF EXPRESS WARRANTY BY AFFIRAMTION, 

PROMISE, & DESCRIPTION 

 

31. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. Plaintiff made express warranties by affirmation, promise, and description under Section 

2.313, Texas Business and Commerce Code. Plaintiff breached said warranty when he promised 

and represented to Intervenors, as part of the bargain, that he intended to, and/or could, convey the 

Property to Intervenors. 

XIII.COUNT VI – BREACH OF IMPLIED WARRANTY OF TITLE 

32. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. The contract between the parties contained an implied warranty of title under Section 2.312, 

Texas Business and Commerce Code.  Plaintiff breached said warranty by intentionally concealing 

from Intervenors that he did not have clear title to the Property and did not hold the unilateral right 

to convey unless he paid the existing note on the Property. In fact, Plaintiff knew that the Property 

was encumbered when he contracted with Intervenors and accepted hundreds of thousands of 

dollars from them in exchange for the transfer of the Property to Intervenors. 

XIV. COUNT VII – FRAUDULENT INDUCEMENT 
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33. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. Intervenors would show the Court the that (a) the above described statements and 

representations by Plaintiff were material and were made knowing that they were false when made, 

or they were made recklessly without regard for their truth; (b) the above described statements and 

representations were made with the intent that Intervenors rely on them, and Intervenors did rely 

on them when entering into the contract; (c) the above described omissions were material and were 

made with knowledge that the failure to disclose them was a material omission; and (d) The above 

described omissions were made with the intent that Intervenors rely on them, and Intervenors did 

rely on them when entering into the contract. 

34. As a result of Plaintiff’s fraud, Intervenors been damaged, for which Intervenors 

request judgment. 

XV. COUNT VIII – NEGLIGENT MISREPRESENTATION 

35. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. Plaintiff made false representations of material facts to Intervenors in the regular course of 

Plaintiff’s business, profession or employment, or in the course of a transaction in which Plaintiff 

has a pecuniary interest. The representations Plaintiff made were false. Plaintiff made these false 

representations to Intervenors without exercising reasonable care or competence in obtaining or 

communicating the information. Plaintiff made these false representations with the intention that 

Intervenors rely and act on such representations. Intervenors did in fact rely on such false 

representations. 

36. As a result of Plaintiffs negligent representation, Intervenors have been damaged, 

for which Intervenors request judgment and relief. 
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XVI. COUNT IX – DECLARATORY RELIEF 

37. In the alternative and without waiving any other allegation and/or cause of action 

asserted herein, Intervenors incorporate the preceding paragraphs and exhibits as if fully set forth 

herein. As provided in Section 37.004, Texas Civil Practices and Remedies Code, Intervenors ask 

the Court to render a declaratory judgment declaring the contract valid. 

XVII. SPECIFIC PERFORMANCE 

38. Monetary damages are an inadequate remedy for the injuries suffered by 

Intervenors as a result of Plaintiffs breach because the Intervenors have performed and/or satisfied 

all material conditions precedent under a contract for the purchase of real property at issue in this 

case, which is inherently unique and not amenable to substitution. Intervenors therefore ask the 

Court to order specific performance of the contract. 

XVIII. RESTITUTION 

39. Intervenors delivered valuable goods or services to Plaintiff which resulted in an 

unconscionable unjust enrichment to Plaintiff. Intervenors therefore ask for a judgment of 

restitution in equity against Plaintiff of not less than two hundred and thirty-eight thousand dollars 

($238,000.00). 

XIX. EXEMPLARY DAMAGES 

40. The conduct of Plaintiff as described above constituted intentional, malicious, and 

injurious conduct. Plaintiff’s conduct was undertaken intentionally and knowingly. 

41. Intervenors seek exemplary damages as provided in Section 41.003, Texas Civil 

Practice and Remedies Code, for which Intervenors request judgment. 

XX. ECONOMIC DAMAGES 
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42. As a result of Plaintiff’s conduct, Intervenors suffered economic damages as 

defined in Section 41.001, Texas Civil Practice and Remedies Code, for which Intervenors request 

judgment. 

XXI. CONSEQUENTIAL DAMAGES 

43. As a result of Plaintiff’s conduct, Intervenors seek consequential damages resulting 

from Plaintiff’s breach of contract and fraudulent conduct. Intervenors will show that their losses; 

specifically, the loss in the increase of value in the real property they purchased from Plaintiff, was 

contemplated by the parties as a probable result of the breach of the time the parties contracted. 

The loss of this increased value in real property is a foreseeable and direct result of Plaintiffs 

actions and breach of contract with Intervenors. 

 

XXII. ALTERNATIVE PLEADINGS 

44. As provided in Rule 48, Texas Rules of Civil Procedure, claims for relief made in 

this petition are presented in the alternative when necessary to preserve such claim. 

XXIII. INITIAL DISCLOSURES 

45. As provided in Rule 194, Texas Rules of Civil Procedure, required Initial 

Disclosures of all items listed in Rule 194.2 must be made at or within 30 days after the filing of 

the first answer unless a different time is set by the parties’ agreement or court order. 

XXIV. EXPERT WITNESS DESIGNATION 

46. Pursuant to 192.3 of the Texas Rules of Civil Procedure, Intervenors hereby 

designates the undersigned attorney, Rosemarie Joyal, as their expert to testify to the reasonable 

and necessary attorney’s fees incurred relative to this lawsuit (and any appeals thereof), and she 

may also testify as to any other party’s fees. Attorney Rosemarie Joyal is designated as an expert 

witness on attorney’s fees and will testify regarding the reasonableness and necessity of same, as 
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well as on factors related to the reasonableness and necessity. Attorney Rosemarie Joyal is familiar 

with the attorney’s fees charged in Harris County, Texas and has testified as an expert on attorney’s 

fees in previous cases in Harris County, Texas. Attorney Rosemarie Joyal may testify about the 

reasonable and necessary attorney’s fees and costs incurred in this matter. With respect to the 

attorney’s fees, Attorney Rosemarie Joyal may also testify about the application of the factors 

outlined in Tex. Disc. R. Prof’l Conduct 1.04(b) and pertinent case law (including but not limited 

to, Arthur Anderson & Co. v. Perry Equip. Corp. 945 S.W.2d 812 (Tex. 1997)). Attorney 

Rosemarie Joyal reserves the right to provide an opinion at the time of trial as to the total fees and 

expenses incurred in the period leading up to and through trial, and the amounts estimated for 

various stages of appeal. 

 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Intervenors, Mario Gonzalez and Teresa 

Uyoa, pray that Plaintiff be cited to appear and answer herein, and that upon final trial hereof, the 

Court award Intervenors for the relief requested herein, recover from Plaintiff all of their economic 

damages, additional damages, exemplary damages, pre-judgment and post-judgment interest as 

allowed by law, attorney's fees, costs of court and such other and further relief to which they may 

show themselves justly entitled. 

Respectfully submitted,  
 

THE JOYAL LAW FIRM PLLC 

900 West Davis Street, Suite 100 

Conroe, Texas 77301 

Tel: (936) 756-0400 

Fax: (936) 756-0401 

 

 

By:        
ROSEMARIE JOYAL  

/s/ Rosemarie Joyal
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State Bar No. 24067399 

E-mail: rjoyal@joyallaw.com  
ATTORNEY FOR INTERVENORS,  

MARIO GONZALEZ AND TERESA UYOA 

 

CERTIFICATE OF SERVICE 

 

 I certify that a true and correct copy of the above was served on all necessary parties in 

accordance with the Texas Rules of Civil Procedure on October 6, 2022, by [] personal delivery [ 

] courier receipted deliver [ ] regular mail [ ] certified mail [x] electronic-filing service [ ] e-mail, 

or [] facsimile: 

 

Via electronic-filing service: 

Erick DeLaRue 

Law Office of Erick DeLaRue, PLLC 

E-service: erick.delarue@delaruelaw.com 
ATTORNEY FOR PLAINTIFF,  

DAVID S. SOLIZ 

____________________________________ 

       Rosemarie Joyal 

 

/s/ Rosemarie Joyal



Automated Certificate of eService
 This automated certificate of service was created by the efiling system. The filer served this
 document via email generated by the efiling system on the date and to the persons listed below.
 The rules governing certificates of service have not changed. Filers must still provide a certificate
 of service that complies with all applicable rules.

Edward Joyal on behalf of Rosemarie Joyal
Bar No. 24067399
swebb@joyallaw.com
Envelope ID: 68969785
Status as of 10/6/2022 2:24 PM CST
Case Contacts
Name BarNumber Email TimestampSubmitted Status
Erick DeLaRue erick.delarue@delarue.com 10/6/2022 1:17:20 PM ERROR


