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No. 21-20326 
         

______________________________________________________________________________ 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT   

_____________________________________________________________________________ 

 

U.S. BANK NATIONAL ASSOCIATION, as Trustee for CSMC Mortgage-

Backed Trust 2007-3, and PHH MORTGAGE CORPORATION, Individually 

as Successors-in-Interest to OCWEN Loan Servicing,  

Plaintiffs-Appellees, 

 

v. 

 

JOSEF M. LAMELL a/k/a Arpad Lamell,  

a/k/a J. M. Arpad Lamell, 

 

Defendant-Appellant. 
 

 _____________________________________________________________________________ 

 

On Appeal from the United States District Court for   

the Southern District of Texas, Houston Division  

Docket No. 4:19-cv-2402 

 __________________________________________________________________ 

 

OPPOSED MOTION TO STRIKE NEW ISSUE IMPROPERLY-RAISED BY APPELLEES 

__________________________________________________________________ 
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TO THE HONORABLE UNITED STATES COURT OF APPEALS FOR THE 

FIFTH CIRCUIT: 

 

 Comes now Appellant Josef M. Lamell (“Lamell”) filing pro se this, his 

Opposed Motion to Strike New Issue Improperly-Raised by Appellees and would 

respectfully show the Court the following: 

1. Section § I.D. pp. 29-34 of Appellees’ Response Brief of Appellees 

(“Response”) introduces the following new issue: “Alternatively, Appellees 

abandoned acceleration of the Loan as a matter of law.” (Response  p.29) 
1
 

2. Appellees’ new issue seeks to reverse the lower court’s holding that, having 

been unable to “find as a matter of law that PHH and USBNA unequivocally 

manifested intent to abandon the June 4, 2020 acceleration” (ROA.1492¶2), 

Magistrate Judge Bryan determined in her recommendations adopted in the lower 

court’s Final Judgment (ROA.1593) that “the Court cannot find as a matter of law 

that the statute of limitations is unexpired” (ROA.1493¶1).  

3. Lamell specifically called out this particular finding as not under appeal 

(Appellant’s Brief – p.16¶1). Nonetheless, in apparent reliance on the so-called 

“right for any reason” rule that allows an appellee to raise alternative arguments in 

                                                 
1
 Appellees present this argument in the alternative to the arguments made in the preceding 

sections as to the purported release of Lamell’s limitations claim pursuant to the application of 

res judicata as discussed in §A of their Response, and release/waiver under the Settlement 

Agreement as discussed in §B of their Response.   
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defense of the judgment below that the lower court either rejected or ignored,
2
 

Appellees exploit their Response to introduce this new issue.  

4. It is settled that issues that have the effect of enlarging an appellees’ 

recovery or gains 
3
 can only be raised in a cross-appeal and not in a response. 

Without a cross-appeal, “the appellee may not attack the decree with a view either 

to enlarging his own rights thereunder or of lessening the rights of his adversary.” 
4
 

5. In this case, the effect of reversing the lower court’s determination would be 

to nullify the statutory voiding of the Deed of Trust upon expiration of the four-

year statute of limitations applicable to non-judicial foreclosure. This would 

effectively revive an already voided-years-ago beneficial interest for Appellees’ in 

some $211,000 in funds presently held in the Dykema law firm’s IOLTA trust 

account which, under the present holdings of the lower court, Appellees’ cannot 

lay claim to. (See Appellees’ summary judgment motion at ROA.407-8)  

6. Notably, neither Lamell nor CIT entered a claim for collection of these funds 

in the state court proceedings. In fact, CIT’s lead attorney—Mr. Schouest—

specifically represented in open court that “CIT has no role with these funds” 

(ROA.1179 lns.3-4) and further “And we don’t want to be a party of it, Your 

                                                 
2
 Blum v. Bacon, 457 U.S. 132, 137 n.5 (1982); see also United States v. American Ry. Express Co., 265 U.S. 425, 

435 (1924) (“it is likewise settled that the appellee may, without taking a cross-appeal, urge in support of a decree 

any matter appearing in the record, although his argument may involve an attack upon the reasoning of the lower 

court or an insistence upon matter overlooked or ignored by it”). 
3
 Morley Constr. Co. v. Maryland Cas. Co., 300 U.S. 185, 191 (1937); Fed. R. App. P. 28.1(c)(2). 

4
 United States v. American Ry. Express Co., 265 U.S. 425, 435 (1924) 
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Honor.” (ROA.1181 lns.10-11). Neither did Appellees or Lamell raise such a claim 

in the lower court proceedings.  

7. Particularly noteworthy is the discussion in USBNA/PHH’s summary 

judgment motion regarding these proceeds. They point out that “at the present 

juncture, any claim by Plaintiffs or Mr. Lamell to the insurance proceeds is 

premature and will only ripen after the foreclosure sale occurs. See Peacock 

Hospitality, Inc., 419 S.W.3d at 653 (holding that claim to insurance proceeds 

post-foreclosure could not be determined on the record in that case because there 

was no evidence of whether or not a deficiency existed after the foreclosure sale.)” 

(ROA.411¶2) 

8. The lower court, did not directly address or issue any specific as to the effect 

its rulings might have as to the disposition of these funds for their intended purpose. 

The practical effect of the ruling Appellees seek would be to free up the 

disbursement of these funds directly to them before and irrespective of  whether a 

deficiency did or did not exist. In effect this would give them the benefit of these 

funds in addition to and potentially over and above whatever funds might be 

recovered through foreclosure.  

9. The lower court also did not rule, find, or declare that acceleration had been 

abandoned, that the relevant Statutes of Limitations had not expired, or that the 
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Deed of Trust was not void. It held only that it could not find as a matter of law 

that acceleration had been abandoned and that limitations were “unexpired.”  

10. Accordingly, Appellees’ new issue has no place in their Response 

CONCLUSION 

11. The non-abandonment of acceleration was extensively argued by both 

parties in the proceedings of the lower court and considered in detail by the Court 

in adopting the Magistrate’s recommendations as part of its Final Judgment. 

12. Because the relief Appellees now seek with their new issue would have the 

effect of substantially enlarging the relief/awards already granted to them, which 

relief is under appeal, the right for any reason exception that would otherwise 

allow Appellees’ to introduce this issue in their Response does not apply. 

13. Given that the right for any reason exception does not apply, it would have 

been incumbent on USBNA/PHH to file a cross-appeal to contest this particular 

part of the lower court’s judgment. As a result of having declined to do so, they 

have waived the right to do so in their Response now, after the issues on appeal 

have already been designated. 

14. In short, Appellees’ could only have introduced this issue in a cross-appeal 

which they declined to do. As raised under these circumstances, Appellees’ new 

issue has no place in their Response.  
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15. Accordingly, Lamell requests that the Court strike this section of 

USBNA/PHH’s response and consider it no further. 

PRAYER 

 WHEREFORE, PREMISES CONSIDERED, Appellant Lamell prays that 

this Court strike §I. D. pgs. 29-34 of Appellee’s Response and consider it no further. 

Dated:  January 20, 2022         

       RESPECTFULLY SUBMITTED, 

By:    /s/  Josef M. Lamell 

           Josef M. Lamell, pro se 

           5131 Glenmeadow Drive,  

           Houston, Texas 77096 

           email: lamell@alum.mit.edu 

 

 

 

CERTIFICATE OF CONFERENCE  

 

I hereby certify that I have communicated with Appellees’ counsel via e-

mail on January 18, 2022 regarding my intention to file a motion to strike a portion 

of their Response. Appellees’ counsel has informed me that Appellees are 

OPPOSED to this request. 

 

/s/  Josef M. Lamell 

           Josef M. Lamell, pro se 
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CERTIFICATE OF SERVICE 

 I hereby certify that on January 20, 2022, a true and correct copy of the 

foregoing Opposed Motion to Strike Issue Improperly-Raised by Appellees was 

sent to the recipients named below via e-service and email. 

 

 /s/  Josef M. Lamell 

           Josef M. Lamell, pro se 

 

Christopher D. Kratovil 

Telephone  (214) 462-6458 

ckratovil@dykema.com 

Amelia H. Marquis 

Telephone (214) 462-6246 

Amarquis@dykema.com 

 

Dykema Gossett PLLC 

1717 Main Street, Suite 4200 

Dallas, Texas 75201 

Telephone: (214) 462-6400 

Facsimile: (214) 462-6401  

Attorneys for Appellees 

U.S. Bank, National Association  

PHH Mortgage Corporation 
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