
 

NO. 2019-37306 

 

 

DARRYL BARBER    § IN THE DISTRICT COURT 

Plaintiff,     §  

      §  

V.       § 190 JUDICIAL DISTRICT 

      §  

DARA INVESTMENTS, INC.  §  

Defendant.     § OF  HARRIS COUNTY, TEXAS 
 

 

PLAINTIFF'S FIRST AMENDED PETITION AND CONTINUED JURY DEMAND 

 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

 

COMES NOW  Mr. Darryl Barber, hereinafter called Plaintiff, complaining of and about 

Dara Investments, Inc., hereinafter called Defendant, and for cause of action shows unto the 

Court the following: 

DISCOVERY CONTROL PLAN LEVEL 

1. Mr. Darryl Barber continues intention that discovery be conducted under 

Discovery Level 2. 

PARTIES AND SERVICE 

 2. Mr. Barber, is an Individual whose address is 7717 Independence Street, Houston, 

TX 77051. 

3. Mr. Barber, has been issued a Texas driver's license, and that number is: 

06457771.  

 4. Defendant Dara Investments, Inc., a Corporation based in Texas, is organized 

under the laws of the State of Texas, and service of process on the Defendant may be effected 

pursuant to sections 5.201 and 5.255 of the Texas Business Organizations Code, by serving the 
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registered agent of the corporation, Mr. Nanik S. Bhagia, at 3126 Latrobe Lane, Katy, Texas, 

77450, its registered office.  Service of said Defendant as described above can be affected by 

certified mail, return receipt requested. 

JURISDICTION AND VENUE 

5. The subject matter in controversy is within the jurisdictional limits of this court. 

6. Mr. Barber seeks monetary relief over $100,000, but not more than $200,000. 

 7. This court has jurisdiction over the parties because Defendant, Dara Investments, 

Inc., is a Texas resident. 

 8. Venue in Harris County is permissive in this cause under § 15.002(a)(1) of the 

Tex. Civ. Prac. & Rem. Code Ann. because all or a substantial part of the events or omissions 

giving rise to this lawsuit occurred in this county. 

 9. This suit is being brought under § 16.035 of the Tex. Civ. Prac. & Rem. Code 

Ann.  

FACTUAL ALLEGATIONS 

 10. On or about October 23, 2007, Darryl Barber entered into a Warranty Deed with 

Dara Investments, Inc., for the sale of certain property, as described as Lot 2, Block 38, 

Sunnyside Place, Houston, Harris County, Texas, commonly known as 7721 Independence 

Street, Houston, Harris County, Texas;  and Lot 5 Block B, Sunnyside Place,  Houston, Harris 

County, Texas, commonly known as 7706 Independence Street, Houston, Harris County, Texas, 

for the purchase price of these two lots of $38,500.00.   A copy of the contract/deed is attached 

as Exhibit A, and incorporated by reference to this amended pleading. 

 11. On or about November 1, 2007, the parties entered into a Deed of Trust, for the 

same properties as listed and specified above, namely Lot 2, Block 38, Sunnyside Place, 



Houston, Harris County, Texas, commonly known as 7721 Independence Street, Houston, Harris 

County, Texas;  and Lot 5 Block B, Sunnyside Place,  Houston, Harris County, Texas, 

commonly known as 7706 Independence Street, Houston, Harris County, Texas, for the purchase 

price of these two lots of $38,500.00. 

12. At all relevant times to this matter, Mr. Barber made over, or approximately, 120 

payments to Defendant, Dara Investments, Inc., totaling approximately $56,000.00.  However, 

Defendant foreclosed on the properties without conveying. 

13. Upon information and belief, Defendant, Dara Investments, Inc., filed a Notice of 

Trustee’s sale with the Harris County, Texas, Clerk on or about March 16, 2016, and sent notice 

to Mr. Barber.  However, Mr. Barber maintains that said notice of the Trustee’s sale was not 

properly effectuated on him in accordance with applicable law pursuant to § 51.002 of the Texas 

Property Code, and/or  § 51.0075 and § 51.0076 of the Texas Property Code, and language 

contained within the Deed of Trust and Warranty Deed. 

14. Mr. Barber further maintains that said Notice of Trustee Sale did not comply with 

the requisites of applicable law pursuant to § 51.002 of the Texas Property Code, and/or § 

51.0075 and § 51.0076 of the Texas Property Code.   

15. Upon information and belief, the foreclosure sale of Lot 2, Block 38, Sunnyside 

Place, Houston, Harris County, Texas, commonly known as 7721 Independence Street, Houston, 

Harris County, Texas; and Lot 5 Block B, Sunnyside Place, Houston, Harris County, Texas, 

commonly known as 7706 Independence Street, Houston, Harris County, Texas, the properties 

which are the subject of this matter, took place on April 5, 2016, in Harris County, Texas.  

However, Mr. Barber maintains that the foreclosure sale did not comply with the requisites of 

applicable law, pursuant to § 51.002 of the Texas Property Code, and/or § 51.0075 and § 



51.0076 of the Texas Property Code.   

16. Mr. Barber further maintains that since the Notice of Trustee’s Sale was not 

properly effectuated on him, and, thus, failed to strictly comply with applicable law  pursuant to 

§ 51.002 of the Texas Property Code,  and/or § 51.0075 and § 51.0076 of the Texas Property 

Code, the foreclosure sale of Lot 2, Block 38, Sunnyside Place, Houston, Harris County, Texas, 

commonly known as 7721 Independence Street, Houston, Harris County, Texas; and Lot 5 Block 

B, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7706 Independence 

Street, Houston, Harris County, Texas, the properties which are the subject of this matter, which 

took place on April 5, 2016, in Harris County, Texas, should be set aside.    

17. Mr. Barber further maintains that since the Notice of Trustee’s Sale did not 

comply with the requisites of applicable law pursuant to § 51.002 of the Texas Property Code, 

and/or § 51.0075 and § 51.0076 of the Texas Property Code, the foreclosure sale of Lot 2, Block 

38, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7721 Independence 

Street, Houston, Harris County, Texas; and Lot 5 Block B, Sunnyside Place, Houston, Harris 

County, Texas, commonly known as 7706 Independence Street, Houston, Harris County, Texas, 

the properties which are the subject of this matter, which took place on April 5, 2016, in Harris 

County, Texas, should be set aside.     

18. Mr. Barber further maintains that since the April 5, 2016, foreclosure sale, which 

took place in Harris County, Texas, did not comply with the requisites of applicable law pursuant 

to § 51.002 of the Texas Property Code, and/or § 51.0075, and § 51.0076 of the Texas Property 

Code, the foreclosure sale of Lot 2, Block 38, Sunnyside Place, Houston, Harris County, Texas, 

commonly known as 7721 Independence Street, Houston, Harris County, Texas; and Lot 5 Block 

B, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7706 Independence 



Street, Houston, Harris County, Texas, the properties which are the subject of this matter, it 

should be set aside.     

19. Upon information and belief, Lot 2, Block 38, Sunnyside Place, Houston, Harris 

County, Texas, commonly known as 7721 Independence Street, Houston, Harris County, Texas; 

and Lot 5 Block B, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7706 

Independence Street, Houston, Harris County, Texas, the properties which are the subject of this 

matter, are in the possession of the trustee, who is also the agent for Defendant, Dara 

Investments, Inc., in this matter, and/or Defendant, Dara Investments, Inc., and/or Mr. Nanik S. 

Bhagia, the registered agent of Defendant, Dara Investments, Inc., and have been in said 

possession since April 5, 2016, the date of the foreclosure sale. 

 

Suit to Set Aside Foreclosure 

(Mr. Barber incorporates by reference the allegations set forth above as if the same were 

fully set forth herein.) 

 

20. Mr. Barber brings this cause of action pursuant to § 16.035 of the Tex. Civ. Prac. 

& Rem. Code Ann.  

21. Strict compliance with the law and deed of trust is necessary to invoke the power 

of sale under a deed of trust. 

22. Mr. Barber maintains that the legally required notice of the foreclosure sale in 

accordance and pursuant to strict compliance with applicable law, pursuant to § 51.002 of the 

Texas Property Code, and/or § 51.0075 and § 51.0076 of the Texas Property Code, was not 

properly effectuated on him.         

23. Mr. Barber further maintains that the Notice of Trustee’s Sale failed to comply 



with applicable law pursuant to § 51.002 of the Texas Property Code, and/or § 51.0075 and § 

51.0076 of the Texas Property Code. 

24. Mr. Barber further maintains that the April 5, 2016, foreclosure sale, which took 

place in Harris County, Texas, did not comply with the requisites of applicable law pursuant to § 

51.002 of the Texas Property Code, and/or § 51.0075 and § 51.0076 of the Texas Property Code, 

on Lot 2, Block 38, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7721 

Independence Street, Houston, Harris County, Texas; and Lot 5 Block B, Sunnyside Place, 

Houston, Harris County, Texas, commonly known as 7706 Independence Street, Houston, Harris 

County, Texas, the properties which are the subject of this matter.     

25. Therefore, Mr. Barber seeks for this court to set aside the foreclosure sale of the 

properties, i.e., Lot 2, Block 38, Sunnyside Place, Houston, Harris County, Texas, commonly 

known as 7721 Independence Street, Houston, Harris County, Texas; and Lot 5 Block B, 

Sunnyside Place, Houston, Harris County, Texas, commonly known as 7706 Independence 

Street, Houston, Harris County, Texas, that took place on April 5, 2016, in Harris County, Texas, 

and place him in the position that he would have been in, but for Defendant’s actions and/or non- 

compliance with applicable laws.   

SPECIFIC PERFORMANCE FOR 

BREACH OF CONTRACT 
 

 (Mr. Barber incorporates by reference the allegations set forth above as if the 

same were fully set forth herein.) 

 

 26. All conditions precedent to the performance of Defendant, Dara Investments, Inc., 

per the Deed of Trust, as entered into by both parties on November 1, 2007, have been met by 

Mr. Barber. 



 27. Per the Deed of Trust, as entered into by both parties on November 1, 2007, the 

obligations of Mr. Barber have been met.  Specifically, Mr. Barber has paid Defendant, Dara 

Investments, Inc., well over, or approximately, $56,000.00, for the properties which are the 

subject of this matter.  However, Defendant, Dara Investments, Inc., has failed to perform its 

contractual obligations.  Specifically, Dara Investments, Inc., foreclosed on the properties, which 

are the subject matter of this cause, and failed to deliver clear title of the properties to Mr. Barber 

in contravention to the specific language in the Deed of Trust and related documents. 

 28. Damages are an inadequate remedy for the Defendant's, Dara Investments, Inc., 

breach of the contract because Mr. Barber has paid well over, or approximately, $56,000.00 for 

the properties, which are the subject of this matter.  Accordingly, Mr. Barber requests specific 

performance of the contract. 

 29. In the alternative, Defendant's, Dara Investments, Inc., breach of contract 

described hereinabove has injured Mr. Barber, causing him to lose his entire money and purchase 

price of well over, or approximately  $56,000.00. 

PROMISSORY ESTOPPEL 

 (Mr. Barber incorporates by reference the factual allegations contained in the 

preceding paragraphs.) 

 

 30. In the alternative, Mr. Barber seeks the recovery of properties, i.e., Lot 2, Block 

38, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7721 Independence 

Street, Houston, Harris County, Texas; and Lot 5 Block B, Sunnyside Place, Houston, Harris 

County, Texas, commonly known as 7706 Independence Street, Houston, Harris County, Texas, 

as conveyed to Defendant, Dara Investments, Inc., and/or Mr. Nanik S. Bhagia, the registered 

agent of Defendant, Dara Investments, Inc., as a result of the foreclosure sale of said properties 



that took place on April 5, 2016, in Harris County, Texas,  in detrimental reliance on the promise 

of Defendant, Dara Investments, Inc., as made to him. 

DAMAGES 

 

31. Mr. Barber has sustained damages in excess of this Court's jurisdictional 

minimum, as a result of the actions and/or omissions of Defendant, Dara Investments, Inc.,  

described hereinabove, including, but not limited to: 

 (a) Actual or economic damages for $56,000.00. 

 

OTHER RELIEF REQUESTED 

 32. Return of Properties: Mr. Barber requests that the Court enter an order requiring 

Defendant, Dara Investments, Inc., to return the following properties to Mr. Barber: Lot 2, Block 

38, Sunnyside Place, Houston, Harris County, Texas, commonly known as 7721 Independence 

Street, Houston, Harris County, Texas; and Lot 5 Block B, Sunnyside Place,  Houston, Harris 

County, Texas, commonly known as 7706 Independence Street, Houston, Harris County, Texas, 

which are the subject of this matter. 

 33. Specific Performance:  Mr. Barber requests the Court order Defendant, Dara 

Investments, Inc., to specifically perform the terms of the Deed of Trust, and related documents, 

and convey to Mr. Barber clear title to the properties, specifically  Lot 2, Block 38, Sunnyside 

Place, Houston, Harris County, Texas, commonly known as 7721 Independence Street, Houston, 

Harris County, Texas; and Lot 5 Block B, Sunnyside Place,  Houston, Harris County, Texas, 

commonly known as 7706 Independence Street, Houston, Harris County, Texas, which are the 

subject of this matter. 

 



ATTORNEY'S FEES 

34. Request is made for all costs and reasonable and necessary attorney's fees 

incurred by or on behalf of Mr. Barber herein, including all fees necessary in the event of an 

appeal of this cause to the Court of Appeals and the Supreme Court of Texas, as the Court deems 

equitable and just, as provided by Chapter 38 of the Texas Civil Practice and Remedies Code. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Plaintiff, Darryl Barber, respectfully 

prays that Defendant, Dara Investments, Inc.,  be cited to appear and answer herein, and that 

upon a final hearing of the cause,  judgment be entered for him setting aside the April 5, 2016, 

foreclosure sale of Lot 2, Block 38, Sunnyside Place, Houston, Harris County, Texas, commonly 

known as 7721 Independence Street, Houston, Harris County, Texas; and Lot 5 Block B, 

Sunnyside Place, Houston, Harris County, Texas, commonly known as 7706 Independence 

Street, Houston, Harris County, Texas, as Notice of Trustee’s Sale was not properly effectuated 

on him; the Notice of Trustee’s Sale failed to comply with applicable law pursuant to § 51.002 of 

the Texas Property Code, and/or § 51.0075 and § 51.0076 of the Texas Property Code; and the   

April 5, 2016, foreclosure sale, did not comply with the requisites of applicable law pursuant to § 

51.002 of the Texas Property Code, and/or § 51.0075 and § 51.0076 of the Texas Property Code.  

And/or, in the alternative, Mr. Barber respectfully prays that judgment be entered for him 

as against Defendant, Dara Investments, Inc.,  for specific performance of the Deed of Trust, thus 

conveying clear title to Lot 2, Block 38, Sunnyside Place, Houston, Harris County, Texas, 

commonly known as 7721 Independence Street, Houston, Harris County, Texas; and Lot 5 Block 

B, Sunnyside Place,  Houston, Harris County, Texas, commonly known as 7706 Independence 

Street, Houston, Harris County, Texas, which are the subject of this matter to him.   



And/or, in the alternative, Mr. Barber respectfully prays for damages requested 

hereinabove in an amount in excess of the minimum jurisdictional limits of the Court, together 

with prejudgment and post-judgment interest at the maximum rate allowed by law, attorney's 

fees, costs of court, and such other and further relief to which he may be entitled at law or in 

equity, whether pled or unpled. 

 

Respectfully submitted, 

 

/s/ Athill Muhammad 

 

       Athill Muhammad 

State Bar No. 24039078 

3402 Emancipation Avenue, Suite 207 

Houston, TX 77004 

Tel:  713/807-8167 and 713/589-6404 

Fax: 713/589-2946 

amuhammadlaw@att.net 

Attorney for Plaintiff 

       Mr. Darryl Barber 

 

 

 

PLAINTIFF, DARRYL BARBER, CONTINUES HIS DEMAND FOR TRIAL BY JURY 

 

 

 

CERTIFICATE OF SERVICE 

 

 

I hereby certify that on or about October 16, 2020, a true and correct copy of Plaintiff's First 

Amended Petition and Continued Jury Demand, was served on Defendant’s attorney, Jerry 

Schutza (815 Walker, Suite 1053, Houston, TX, 77002, Tel: (713) 963-9988), electronically 

through the electronic filing manager. 

 

 

/s/ Athill Muhammad 

     

        Athill Muhammad  

 



Attachment “A” 
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