
CAUSE NO. 2021-40217

LARRY PRESTON,

Plaintiff,

v.

NEW CENTURY MORTGAGE
CORPORATION,

THE BANK OF NEW YORK MELLON
F/K/A THE BANK OF NEW YORK AS
SUCCESSOR IN INTEREST TO
JPMORGAN CHASE BANK, N.A., AS
TRUSTEE FOR C-BASS MORTGAGE
LOAN ASSET-BACKED
CERTIFICATES, SERIES 2005-RP2,

PHH MORTGAGE CORPORATION,

Defendants.

IN THE DISTRICT COURT

125TH JUDICIAL DISTRICT

HARRIS COUNTY, TEXAS

DEFENDANTS' MOTION FOR CONTINUANCE OF TRIAL

Defendants The Bank of New York Mellon F/K/A The Bank of New York as Successor

in Interest to JPMorgan Chase Bank, N.A., as Trustee for C-Bass Mortgage Loan Asset-Backed

Certificates, Series 2005-RP2 as beneficiary ("Trustee"), and PHH Mortgage Corporation d/b/a

PHH Mortgage Services, successor by merger to Ocwen Loan Servicing, LLC ("PHH") (Trustee

and PHH collectively referred to as "Defendants"), file this their Motion for Continuance of

Trial, and in support thereof respectfully show the Court as follows:

I.

Plaintiff filed suit against Defendants as well as a third named defendant, New Century

Mortgage Corporation, seeking to preclude a foreclosure sale of the subject property and

asserting causes of action for common law fraud and equitable right of redemption. The

scheduled foreclosure sale did not occur after this Court issued a Temporary Restraining Order.
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See Temporary Restraining Order dated July 6, 2021. Plaintiff was initially represented by

counsel, but that counsel withdrew. See Order dated September 9, 2021.

After the withdrawal of his counsel, Plaintiff, now a pro se party, has been unresponsive

to Defendants' communications regarding settlement negotiations, including a payoff quote for

Plaintiff's mortgage loan, and regarding the seeking of a continuance of the current trial setting.

See Exhibit 1 hereto. In addition, Plaintiff has failed to respond to Defendant's written discovery

requests, including requests for admission.

This case is currently set for trial on April 18, 2022. This is the first trial setting, and the

first continuance sought by any party.

Plaintiff has not responded to Defendant's letter asking whether he opposes a continuance

of the current trial setting.

II.

Defendants are preparing to file a Motion for Summary Judgment, seeking a take-nothing

judgment on Plaintiff's claims. The Motion for Summary Judgment will be based on traditional

and no-evidence grounds. In addition, the Motion for Summary Judgment will be based in part

on deemed admissions, because of Plaintiff's failure to respond to Defendant's written discovery

requests, including requests for admission.

Plaintiff has not sought discovery from Defendants.

Defendants respectfully request that the current trial setting be continued, and that the

mediation deadline in the Order of Referral for Mediation signed October 25, 2021, also be

continued.

III.

Defendants respectfully request that the current, and first, trial setting of this case be

removed from the current April 18, 2022 trial docket and be continued for a period of at least one
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hundred twenty (120) days, and that the mediation deadline in the Order of Referral for

Mediation also be continued for a similar period.

This continuance is not sought for delay, but so that justice may be done.

IV.

Defendants respectfully request that the Court grant their Motion for Continuance.

Defendants further request such other and further relief, both at law and in equity, to which they

may be justly entitled.

DEFENDANTS' MOTION FOR CONTINUANCE OF TRIAL PAGE 3
121719233v.1



Respectfully submitted,

/s/ Vincent J Hess
Robert T. Mowrey

State Bar No. 14607500
rmowrey@lockelord.com

Vincent J. Hess
State Bar No. 09549417
vhess@lockelord.com

Arthur E. Anthony
Texas Bar No. 24001661
aanthony@lockelord. corn

LOCKE LORD LLP
2200 Ross Avenue, Suite 2800
Dallas, Texas 75201-6776
Telephone: (214) 740-8000
Facsimile: (214) 740-8800

ATTORNEYS FOR DEFENDANTS TRUSTEE
AND PHH

CERTIFICATE OF CONFERENCE

The undersigned certifies that by letter dated February 11, 2022, pro se Plaintiff was
asked whether he opposed a continuance of the April 18, 2022 trial setting. To date Plaintiff has
not responded.

/s/ Vincent J Hess
Attorney for Defendants Trustee and PHH

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served
upon pro se plaintiff via the Court's electronic notice system; certified mail, return receipt
requested; and/or email pursuant to the Texas Rules of Civil Procedure on this 4th day of April,
2022:

Larry Preston
13222 Elaine Road
Houston, TX 77047
larrypreston68@gmail.com

/s/ Vincent J. Hess
Attorney for Defendants Trustee and PHH
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