








Cause No. 2019-79696 

ALLISON E. MATNEY 
Plaintiff 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

vs. 
OF HARRIS COUNTY 

GATEWAY MORTGAGE GROUP 
Defendant 11 TH JUDICIAL DISTRICT 

MOTION TO DISMISS ACTION PURSUANT TO 91A TEX. R. CIV. P. BY 
DEFENDANT GATEWAY MORTGAGE GROUP! 

A DIVISION OF GATEWAY FIRST BANK 

TO THE HONORABLE COURT: 

COMES NOW Defendant GATEWAY MORTGAGE GROUP, A DIVISION OF 
GA TEW A Y FIRST BANK, (hereinafter "Defendant") and files this its Motion to Dismiss 
Action Pursuant to 91A Tex. R. Civ. P. in response to Plaintiffs' ORIGINAL PETITION AND 
APPLICATION FOR INJUNCTIVE RELIEF AND REQUEST FOR DISCLOSURES filed 
October 31,2019 (hereinafter the "Petition") and respectfully shows the Court as follows: 

INTRODUCTION 

1. Plaintiff is ALLISON E. MATNEY. Defendant is GATEWAY MORTGAGE 
GROUP, A DIVISION OF GATEWAY FIRST BANK. 

2. Plaintiff has sued Defendant for certain claims related to a residential mortgage loan 
and nonjudicial foreclosure of property locally known as 3809 BRINKMAN STREET, 
HOUSTON, TX 77018. 

SUMMARY OF RELIEF REQUESTED 

3. Plaintiff has sued Defendant requesting that the Court provide Plaintiff with injunctive 
relief, economic relief, and equitable relief. 

4. Plaintiff has plead no facts upon which the relief requested could be granted. 
Plaintiff s suit against Defendant has no basis in law or fact. 

BACKGROUND FACTS 

5. On October 30,2012, Plaintiff executed and delivered that certain Note and Deed of 
Trust concerning the property locally known as 3809 BRINKMAN STREET, HOUSTON, TX 
77018. 
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6. On October 14,2019, Defendant, following loan default, caused to be sent to Plaintiff 
its Notice of Acceleration and Notice of Substitute Trustee ' s Sale. 

7. According to the records of Defendant, Plaintiff knew that (a) he was in default under 
his loan agreement with Defendant; (b) that he failed to apply for any loss mitigation; and (c) that 
Plaintiff failed to cure his default prior to October 31, 2019. 

8. On October 31,2019, Plaintiff filed the instant action in the Harris County, Texas, 
District Court. 

ARGUMENT AND AUTHORITIES 

9. Defendant files this Rule 91A motion because Plaintiffs cause of action has no basis 
in fact or law. 

10. In GoDaddv.com. LLC v. Toups, 429 S.W.3d 752 (Texas App. - Beaumont 2014), the 
Court of Appeals ruled that Rule 91A motions are analogous to federal 12(b)(6) motions; that 
plaintiffs pleading must be plausible on its face; and that "[t]hreadbare recitals of elements of a 
cause of action supported by mere conclusory statements do not suffice." 

12. Plaintiff alleges in paragraphs 14, 15 and 16 of his Petition that Defendant failed to 
properly follow the procedures set forth in the Texas Property Code as well as the Texas 
Constitution. Paragraphs 15, 16 and 17 are merely recitals of the Texas Property Code and the 
requirements to serve the borrower with the Notice of Trustee's Sale. Plaintiff failed to assert 
which are the alleged "omissions" or "failures" committed by the Defendant. Plaintiffs 
allegations are unsupported, conclusory and vague. 

13 . Furthermore, Plaintiff ignores the facts that: (a) notice of default and opportunity to 
cure was mailed by Defendant to Plaintiff on July 1,2019, by USPS certified mail article no. 
9414810898765038268924, which was, according to the records of the USPS, received by 
Plaintiff at 11 :48 a.m. on July 8, 2019; and (b) notices of acceleration and sale were mailed to 
Plaintiffby USPS certified mail article no. 70191120000232182922 addressed to Plaintiffs last 
known address on October 14, 2019, which was at least 21 days before the date of the sale. 
According to the records of the USPS Plaintiff refused delivery of such notices. The sale was 
scheduled for November 5, 2019. Further, Plaintiff fails to allege if she provided a new or 
different mailing address to Defendant. Service of such notices is deemed complete when they 
are deposited in the U.S. mail.! Service under Tex. Prop. Code §51.00(e) is evidenced by 
Defendant's verification to this Motion. Attached hereto and incorporated herein by this 
referenced are true and accurate copies of the notices referenced in this paragraph. 

14. Plaintiffs allegations in paragraph 6 and 7 of his Affidavit are false. Plaintiff states 

1 "(e) Service of a notice under this section by certified mail is complete when the notice is deposited in 
the United States mail, postage prepaid and addressed to the debtor at the debtor's last known address. The affidavit 

ofa person knowledgeable of the facts to the effect that service was completed is prima facie evidence of service." 



under penalty of perjury, that she started researching loss mitigation options with Defendant. 
According to the records of Defendant, Plaintiff made no application to loss mitigation. 

15. Plaintiff s allegations in paragraph 17 are false. Plaintiff never asked Defendant for 
the reinstatement amount of the loan. A notice of default and opportunity to cure was sent by the 
Defendant to the Plaintiff on July 1,2019, stating the amount past due. Plaintiffhad knowledge 
of the amount necessary to bring his loan current and avoid the foreclosure. 

16. Plaintiff alleges in paragraphs 18, 19 of his Petition that Defendant breached a 
contract. To prevail on a breach of contract claim, a plaintiff must show: "(1) the existence of a 
valid contract; (2) performance or tendered performance by the plaintiff; (3) breach of contract by 
the defendants; and (4) damages sustained by the plaintiff as a result of the breach" Sports Supply 
Group., v. Columbia Casualty Co., 335 F.3d 453, 465 (5th Cir. 2003). In the instant case, Plaintiff 
repeatedly admits that she failed to comply with her payment obligation pursuant to the terms of 
the Note and Deed of Trust. Thus, Plaintiff failed to perform her payment obligations as required 
on the mortgage. A party to a contract who is himself in default cannot maintain a suit for its 
breach. Gulf Pipe Line Co. v. Nearen, 135 Tex. 50, 138 S. w: 2d 1065, 1068 (Tex. 1940). 
Therefore, according to his own allegations, Plaintiff is precluded from pursuing a breach 
contract claim 

17. Plaintiff alleges in paragraphs 20 - 26 of her Petition that Defendant has violated the 
Texas Debt Collection Practices Act. In order to state a claim under the Texas Debt Collection 
Act, a plaintiff must show: "(1) the debt at issue is a consumer debt; (2) the defendant is a debt 
collector within the meaning of the TDCA; (3) the defendant committed a wrongful act in 
violation of the TDCA; (4) the wrongful act was committed against the plaintiff and (5) the 
plaintiff was injured as a result ifthe defendant's wrongful act.,,2 In the instant case, Plaintiff 
simply recites the applicable sections, without stating the alleged "wrongful acts" committed by 
Defendant. 3 Plaintiff failed to allege a consumer debt, specific facts as to which conduct was 
considered a violations and the specific injury. Therefore, Plaintiff failed to met the pleading 
standards under Tex. R. Civ. Pro 91a. 

18. Plaintiff alleges in paragraphs 27 - 30 of her Petition that Defendant never sent proper 
and timely notice of default, the opportunity to cure the default, notice of intent to accelerate the 
debt, notice of acceleration, and notice of foreclosure sale. Plaintiffs allegations are false. Under 
Section 51.002 (d) of the Texas Property Code, a mortgage servicer is required to send a notice 
of default letter, grant him opportunity to cure the default at least 20 days before beginning a 
foreclosure proceeding.4 After this 20 days period has elapse, the mortgage servicer may proceed 
with his Notice of Substitute Trustee's Sale by filing the notice, posting it at the courthouse and 

2 Tex. Fin. Code § 392.002, et seq. 

4 Tex. Property. Code § 51.002 (b). 



mailing a copy to the borrower by certified mail to his last known address. 5 The service of the 
notice by certified mail is complete when the notice is deposit in the mai1.6 Contrary to Plaintiffs 
allegations, Defendant complied with all the requirements under Section 51.002 of the Texas 
Property Code. First, Defendant sent to the Plaintiff a Default Notice on July 1,2019, providing 
him 30 days to cure the past due amount. Second, Defendant waited and granted Plaintiff 30 days 
to cure his default. Third, after the 30 days period elapsed, Defendant proceeded with its Notice 
of Acceleration and Notice of Substitute Trustee's Sale. The Notice of Trustee's Sale was filed at 
the County Clerk and posted at the courthouse. Both notices were mailed to the Plaintiff by 
certified mail on October 14,2019. Upon deposit in the mail, the service on Plaintiff was 
completed pursuant to Section 51.002 (e) of the Texas Property Code. 

ATTORNEYS FEES 

19. Tex. R. Civ. Pro 91A.7 provides that a court must award the prevailing party all costs 
and reasonable attorney fees incurred. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Defendant prays that the Court enter an 
order dismissing this case; awarding Defendant attorney fees and costs to the extent allowed by 
contact and law; and all other and further relief, in law and equity, to which Defendant is entitled. 

6 Tex. Property. Code § 51.002 (e). 

Respectfully Submitted, 
MICHAEL J. SCHROEDER, P.C. 

/s/ Michael J. Schroeder 
Michael J. Schroeder 
State Bar No. 178173 80 
Email: michael@lawmjs.com 
3610 North Josey Lane, Suite 206 
Carrollton, TX 75007 
Telephone: (972) 394-3086 
Facsimile: (972) 394-1263 
ATTORNEYS FOR DEFENDANT 
GATEWAY MORTGAGE GROUP, A 
DIVISION OF GATEWAY FIRST BANK 



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document was deposited in a U.S. 
mail receptacle or electronically mailed to the attention of the following persons on November 
19, 2019. 

ROBERT C. VILT 
5177 RICHMOND AVE, STE 1142 
HOUSTON, TX 77056 
ATTORNEY FOR PLAINTIFF 

GMG-1194 

/s/ Michael J. Schroeder 
Michael J. Schroeder 



VERIFICA nON 

STATE OF OKLAHOMA § 
§ 

COUNTY OF TULSA § 

Before me, the undersigned NotalY Public on this day personally appeared 

C b65 \d.Y, '&e..\~ (name) who being personally known to me and duly 

sworn on hislher oath deposed and said that he/she is the D \ ~( <2f2 )')e.fo,v It S:)'~ ~ 

(title) for GATEWAY MORTGAGE GROUP, A DIVISION OF GATEWAY FIRST BANK in 

the above entitled and numbered cause; that he has read the above and foregoing Application and 

that the statements contained therein are within his personal knowledge and are hue and correct. 

LAURY FRYE 
Notary Public. Stete of Oklahoma 

Commission 1# 19010486 
My Commission Expires 10-17-2023 

Affiant: GATEWAY MORTGAGE GROUP, A 

DIV~YFIRSTBANK. 

By (print name): CHRIS WISELEY 

SUBSCRIBED AND SWORN TO BEFORE ME on this ,,~ day of AJ()Jer'\~ ,2019. 

LAURY E 
) Notary Public tate of Oklahoma 
t Com 51 on 1# 19010486 
I My Com ,slon Expires 10-17-2023 '-

UBLlC, STATE OF OKLAHOMA 
to - l T- ~"?::> 

CERTIFICATE OF SERVICE 

I hereby certify that a true and con'ect copy of the foregoing document was deposited in a U.S. 
mail receptacle or electronically mailed to the attention of the following persons on November 
,2019: 

ROBERT C. VlLT 
5177 RICHMOND AVE, STE 1142 
HOUSTON, TX 77056 
ATTORNEY FOR PLAINTIFF/8 

GMG-1194 

/s/ Michael J. Schroeder 

Michael 1. Schroeder 
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