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STATEMENT OF THE CASE
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This an appeal from a final decree of
divorce entered by the district court on
October 26, 2016.

The Honorable Lisa Millard, 310"
District Court, Harris County, Texas.

The trial court entered a divorce decree
which altered the property division set
forth in the parties’ mediated settlement
agreement.

Appellant: Cindy Garza Farmer
Appellees: John Clinton Farmer
January 27, 2017

Fourteenth Court of Appeals at
Houston, Texas (Boyce, Jamison,
Brown, JJ.)

Justice Marc W. Brown

In re Marriage of Farmer, No. 14-17-
00077, 2018 Tex. App. LEXIS 3464
(App.—Houston [14" Dist.] May 17,
2018

The court of appeals affirmed the trial
court’s final divorce decree, including

the property division.

May 17, 2018



STATEMENT OF JURISDICTION

This Court has jurisdiction under Texas Family Code 153.0071(d).



STATEMENT OF ISSUES

1. Should the divorce decree be vacated because it departs from the terms in the
parties’ mediated settlement agreement?

2. Should the divorce decree be vacated because the district court wrongly
excluded the testimony of Ms. Farmer’s expert witness?

Should the divorce decree be vacated because the district court wrongly denied Ms.
Farmer’s request for a continuance of the trial date?



In the Supreme Court of Texas

IN THE MATTER OF THE MARRIAGE OF
CINDY GARZA FARMER AND JOHN CLINTON FARMER,

On Petition for Review from the
Fourteenth Court of Appeals, Houston, Texas
No. 14-17-00077-CV

PETITION FOR REVIEW

To THE HONORABLE SUPREME COURT OF TEXAS:
Cindy Garza Farmer respectfully ask this Court to grant a petition for review

and vacate the final divorce decree.

INTRODUCTION

Cindy Garza-Farmer filed for divorce from her husband. Her counsel refused
to secure an expert witness on financial matters, even though Ms. Garza-Farmer had
legitimate claims that affected the community estates’ valuation in excess of
$1,000,000. Ms. Garza-Farmer was forced to secure her own expert witness, without
any knowledge of how to do so. Ms. Garza-Farmer then was forced to terminate her
relationship with her counsel and retain new counsel. The district court refused to
permit a continuance to allow the new counsel adequate time to prepare. The parties

were only approximately 17-months in to this divorce proceeding at that time.
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On September 19, 2016. approximately 18-months in to this action,
Respondent filed a motion to exclude this expert (Robert Adams). This motion was
literally heard the same day, without sufficient notice, and without any written
response from Ms. Garza-Farmer’s counsel. The expert was wrongfully excluded,
causing severe prejudice to Ms. Garza-Farmer. Her new counsel that allowed the
motion to be heard without proper notice, and without a written response, then
“recommended” Ms. Garza-Farmer settle her case while they were at this very
hearing.

After agreeing to the proposed settlement at the problematic hearing, a
settlement was agreed to by the parties and announced on the record at the same
September 19, 2016 hearing. After submission of a proposed decree that did not
conform to the parties’ agreement, the district court entered the clearly non-
conforming decree. This decree was objected to and not signed by Ms. Garza-
Farmer, and she instructed her counsel to do the same. The district court denied a

new trial as well.

STATEMENT OF FACTS

Cindy Garza-Farmer and John Clinton Farmer are getting divorced. Ms.
Garza-Farmer initially filed for divorce on March 18, 2015. CR 3-6. At the time,
Ms. Garza-Farmer was represented by J.D. Bucky Allshouse. CR 6. The district
court assigned an initial trial date of September 23, 2015. App. B.
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On September 2, 2015, the parties jointly moved for continuance of the trial
date so that they could “conclude the discovery process and attend mediation.” App.
E. The district court granted the continuance and rescheduled the trial for January
12, 2016. App. F.

On January 4, 2016, the parties filed a Rule 11 agreement to reset the trial date
once again, this time to March 29, 2016. App. G. The district court signed the
agreement. App. H.

On March 21, 2016, Ms. Garza-Farmer moved for a continuance of the trial
date, informing the court that discovery and depositions were not yet complete, the
expert’s reports had not been completed, the parties had not attended mediation, and
her counsel Mr. Allshouse had a protective order on file with another court in Harris
County. App. K. The district court granted the motion and reset the trial date for
July 12, 2016. App. L.

OnJuly 11, 2016, the parties moved jointly for a continuance of the trial date.
App. M. The parties made this request because Mr. Farmer’s lawyer had a jury trial
scheduled for that week, the parties had not yet completed discovery, and the parties’
five-hour mediation session had not yet produced an agreement. Id. In the motion,
Mr. Farmer (but not Ms. Garza-Farmer) specifically requested that the trial date be
continued for no fewer than 90 days. Id. The district court granted the motion and

reset the trial date for September 19, 2016. App. N.
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After what was clearly ineffective representation by Ms. Garza-Farmer’s
counsel, on July 27, 2016, Ms. Garza-Farmer moved to substitute counsel, replacing
Mr. Allshouse with Ricardo L. Ramos. App. O.

OnJuly 28, 2016, Ms. Garza-Farmer moved for a continuance of the trial date.
App. P. The trial court denied this request. 2 RR at 7.

Ms. Garza-Farmer’s attorney had refused to hire a financial expert witness,
which was clearly required in this case, forcing Ms. Garza-Farmer to try to hire a
financial expert herself and shepherd through the completion of a complicated report
on her own. That expert witness was Robert Adams. On September 19, and after Ms.
Garza-Farmer’s new counsel appeared to represent her, Mr. Farmer moved to
exclude the testimony of Ms. Garza-Farmer’s expert. App. Q. After a hearing on
September 19, 2016, only approximately a year and a half after this divorce action
was originally filed, 2 RR at 4-13, the district court excluded Adams’s expert
testimony, without proper notice of the hearing to Ms. Garza-Farmer, and without
sufficient time to file a response. 2 RR at 12-13. App. R

At that same hearing (September 19, 2016), the parties entered into a binding
mediated settlement agreement, after the exclusion of Mr. Adams by the court. 2
RR at 27-38. On October 26, 2016, the district court entered a final decree of divorce
that failed to incorporate the mediated settlement agreement. App. A. Instead, the

decree incorporated by reference a “property division” that neither Ms. Garza-
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Farmer nor her attorney had ever signed, and that departs in several respects from
the mediated settlement agreement that the parties had previously agreed to.! This
“property division” purports to “supersede all other agreements,” including the
mediated settlement agreement, and claims to “contain the entire agreement of the
parties.” Property Division at 15 (included in App. A).

On November 28, 2016, Ms. Garza-Farmer moved for a new trial. CR at 58.
On November 30, 2016, Mr. Farmer moved to enforce the final decree of divorce.
CR 148. Ms. Garza-Farmer appealed the final decree of divorce on January 25,
2017. CR 209-10. Ms. Garza-Farmer refused to sign this non-conforming decree,

and instructed her counsel to do the same.

SUMMARY OF ARGUMENT

The divorce decree should be vacated for three reasons. First, the divorce
decree departs from the terms of the binding mediated settlement agreement that Ms.
Garza-Farmer and Mr. Farmer had signed. See Milner v. Milner, 361 S.W.3d 615,
619 (Tex. 2012) (holding that mediated settlement agreements are “binding” and that

“parties are entitled to a judgment that conforms to their agreement”).

See Divorce Decree at 2 (App. A) (“The Court finds that the parties have entered into a property
division, attached to this Agreed Final Decree of Divorce. The Court approves the division and
incorporates it by reference as part of this decree as if it was recited herein verbatim and orders the
parties to do all things necessary to effectuate the division”).
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Second, the district court should not have excluded the testimony of Ms.
Garza-Farmer’s expert witness, Robert Adams, which was the basis for Mr. Ramos’
recommendation for Ms. Garza-Farmer to accept this settlement. Ms. Garza-Farmer
had retained Adams to support her claim that Mr. Farmer had undercompensated
himself to the tune of $1,000,000 while working for ICS Inc., a company in which
Mr. Farmer held an ownership interest. The district court excluded Adams from
testifying after holding a hearing on the matter, but it did not provide any reasons
for its ruling. 2 RR at 12-13. This exclusion was improper, and it prejudiced Ms.
Garza-Farmer in the mediation proceedings.

Third, the district court improperly denied Ms. Garza-Farmer’s motion for a
continuance of the trial date. 2 RR at 7. Ms. Garza-Farmer had retained a new
lawyer on July 27, 2016, and her new counsel could not reasonably be expected to
prepare sufficiently for a trial that was scheduled to begin on September 19, 2016,
and given that this divorce action had only been first filed approximately 18 months
earlier, a continuance not only should have been warranted, but would have

prevented the unfair prejudice to Ms. Garza-Farmer that occurred.

ARGUMENT

I. THE DIVORCE DECREE IMPERMISSIBLY DEPARTS
FROM THE MEDIATED SETTLEMENT AGREEMENT
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The district court’s final decree of divorce attaches a “property division” that
neither Ms. Garza-Farmer nor her lawyer signed — and that departs from the terms
of the mediated settlement agreement in numerous respects. App. A. Each of these
discrepancies, standing alone, warrants a vacatur of the divorce decree. See Milner
v. Milner, 361, S\W.3d 615, 619 (Tex. 2012) (holding that mediated settlement
agreements are “binding” and that “the parties are entitled to a judgment that
conforms to their agreement”).

First, the mediated settlement agreement requires Mr. Farmer to pay Ms.
Garza-Farmer $25,000 by Friday, September 23. See 2 RR at 30 (“Wife to receive
$25,000.00 by Friday.”). Yet neither the divorce decree nor the “property division”
makes any mention of this obligation. See App. A.

Second, both the “property division” and the mediated settlement
agreement provide that Mr. Farmer will sell the couple’s homestead at 5506 Russett
Drive, and that the net equity from the sale will be distributed evenly to Mr. Farmer
and Ms. Garza-Farmer after deducting the cost of sale. See 2 RR at 32; Property
Division at 8 (included in App. A). Under the mediated settlement agreement,
however, the cost-of-sale deduction is capped at 8% of the house’s fair market value.
See 2 RR at 32. No such limit on the cost-of-sale deduction is included in the
“property division.” Property Division at 8-9 (included in App. A). This purports

to allow Mr. Farmer to deduct 100% of the sales costs of the top before the leftover
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equity is split between Ms. Garza-Farmer and Mr. Farmer, in violation of the 8%
cap that was agreed to in the mediated settlement agreement.

Third, the mediated settlement agreement requires Mr. Farmer to pay Ms.
Garza-Farmer’s $29,000 cred-card balance “as it becomes due but not in lump sum.”
2 RR at 30. (“Husband to pay wife’s C.C. debt at $29,000 as it comes due but not
in lump sum.”). The only reasonable construction of this language is that Mr. Farmer
is obligated to retire the entire debt, including the interest that accrues if he chooses
to pay “as it comes due.” 2 RR at 30. But in the “property division” attached to the
divorce decree (which Ms. Garza-Farmer never signed), Mr. Farmer is required to
contribute on $29,000 toward retiring the credit-card debt, even if he makes only the
minimum payments and allows interest to accrue on the rest. See Property Division
at 6 (included in App. A) (requiring Mr. Farmer to pay “$29,000.00 towards the
following credit cards as it comes due. He shall pay at a minimum the minimum
balance due each month until at least $29,000.00 is paid.”).

None of this is consistent with the mediated settlement agreement, and the
district court cannot use a “property division” that Ms. Garza-Farmer never signed
nor agreed to subvert the parties’ binding agreement from the mediating

proceedings.

Il. THE DISTRICT COURT SHouLD NoOT HAVE
EXCLUDED THE TESTIMONY OF Ms. GARZA-
FARMER’S EXPERT
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Ms. Garza-Farmer had retained Robert Adams to opine that Mr. Farmer was
undercompensated for the work he performed for ICS Inc., an entity in which Mr.
Farmer holds an ownership interest. See Tex. Family Code § 3.402(a)(2)
(establishing a reimbursement claim for community estate for “inadequate
compensation for the time, toil, talent, and effort of a spouse by a business entity
under the control and direction of that spouse”); Jensen v. Jensen, 665 S.W.2d 107
(Tex. 1984) (establishing a common-law reimbursement claim for the use of
community time and effort to benefit a spouse’s separate estate). Mr. Farmer moved
to exclude Adams’ testimony on the ground that he holds only a 25 percent
ownership interest in ICS Inc.; therefore, he cannot be deemed to have “control and
direction” of ICS Inc. under section 3.402(a)(2). 2 RR at 5 ((*[1]t is undisputed that
MR. Farmer only has a 25 percent interest in the entity; therefore, it’s an
impossibility for him to have control.”); 2 RR at 10 (“[T]he claim is barred on its
face because he only owns 25 percent of it.”). After a hearing, the district court
granted Mr. Farmer’s motion to exclude Adams’s testimony without providing
reasons. 2 RR at 12-13.

The district court should not have excluded Adams’s expert testimony. Mr.
Farmer both “control[s]” and “direct[s]: ICS Inc. because he owns the company

along with three of his relatives. 2 RR at 11. Section 3.402(a)(2) does not require
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one to hold a majority ownership interest in a business entity. It is sufficient that
Mr. Farmer, as co-owner of ICS, Inc., along with his three relatives, has the de facto
ability to control the salary and bonuses that he receives each year from the company.
2 RR at 11 (“[H]e does have a large level of control which also dictates the fact that
he can go ahead and hand out bonuses or pay himself the underlying bonus that he’s
chosen.”). Mr. Farmer’s argument that his 25% ownership interest in ICS Inc.
somehow immunizes him from an undercompensation claim finds no support in the
language of section 3.402(a)(2). What’s more, it is obvious that Mr. Farmer grossly
undercompensated himself by accepting a base salary of only $225,000.00 from ICS,
Inc., when he and his wife own a $4.1 million dollar home, a lake house, and other
assets that require annual expenditures well in excess of $225,000.00. 2 RR at 12.
Mr. Farmer also complained that Adams’s expert methodology was
insufficiently reliable. App. Q. But Adams is not making a scientific inquiry, and
the empirical basis for Ms. Garza-Farmer’s undercompensation claim is simple and
straightforward: Mr. Farmer had received large annual bonuses from ICS Inc. before
the divorce proceedings, but he stopped accepting those annual bonuses after Ms.
Garza-Farmer filed for divorce, with the intent of collecting them later after the
divorce becomes final. 2 RR at 9 (“[T]here was a history of a bonus being received
by Mr. Farmer, which at this point in time on the basis of this ongoing divorce case

he’s chosen not to accept and not to take. Our position, essentially, is that this
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compensation will be deferred to some time in the future after this divorce case for
him to be able to accept the benefit of that bonus.”). A claim of this sort does not
require sophisticated statistical analysis; a simple comparison of his pre-divorce and
post-divorce-filing bonuses will suffice. Adams should not have been precluded
from presenting his analysis and opining on the undercompensation issue.
Additionally, the written motion to exclude the expert was filed on September
19, 2016 by Mr. Farmer. Strangely, the hearing on this Motion occurred also on
September 19, 2016, without proper notice to Ms. Garza-Farmer and without
sufficient time to file any written response. Ms. Garza-Farmer certainly was neither
aware of this, nor waived her right to notice and opportunity to respond, nor

permitted her counsel to do so on her behalf.

I1l. THE DISTRICT COURT IMPROPERLY DENIED MS.
GARZA-FARMER’S MOTION FOR A CONTINUANCE
OF TRIAL

On July 27, 2016, Ms. Garza-Farmer filed a motion to substitute counsel,
having retained counsel to replace Mr. Allshouse. App. O. The next day Ms. Garza-
Farmer filed a sworn, verified motion for continuance under Texas Rule of Civil
Procedure 251. App. P.

Ms. Garza-Farmer established sufficient cause for a continuance because her
previous counsel had “not designated an expert and not depositions have been

taken,” App. P, and her newly retained counsel needed the continuance to complete
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discovery, designate expert witnesses, and prepare for trial. Nevertheless, the
district court denied the continuance. 2 RR at 7.

The district court should not have denied Ms. Garza-Farmer’s motion for a
continuance. The divorce proceedings had been pending only since March 18, 2015,
the date on which Ms. Garza-Farmer filed her original petition. The district court’s
scheduling order of July 12, 2016 had set the trial for September 19, 2016 —giving
little time to prepare and proceed to trial with new counsel. And there was no
evidence at all to suggest that Ms. Garza-Farmer had changed lawyers or sought the
continuance for the purpose of delay. Moreover, some of the earlier continuances
had been requested by Mr. Farmer — either by Mr. Farmer himself or jointly with
Ms. Garza-Farmer — so those previously granted continuances should not be held
against Ms. Garza-Farmer when she has presented legitimate grounds for a further

continuance.

CONCLUSION

The divorce decree should be vacated, and the case remanded for further
proceedings.
Respectfully submitted,

/s/ Jared R. Woodfill
JARED R. WOODFILL
State Bar No. 00788715
Woodfill Law Firm, P.C.
3 Riverway, Suite 750
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Witness my official hand and seal of office
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 65784981 Total Pages. 4

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 66780144 Total Pages. 4

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 66968431 Total Pages: 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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NOTICE: THIS DOCUMENT
CONTAINS SENSITIVE DATA

NO. 2015-15899

IN THE MATTER OF
THE MARRIAGE OF

IN THE DISTRICT COURT

CINDY GARZA FARMER
AND
JOHN CLINTON FARMER

310" JUDICIAL DISTRICT

AND IN THE INTEREST OF
A.F. AND K.F., CHILDREN

U L I A D DR D D D

HARRIS COUNTY, TEXAS

JOINT MOTION FOR CONTINUANCE

This Joint Motion for Continuance is brought by CINDY GARZA FARMER,
Petitioner, and JOHN CLINTON FARMER, Respondent, who show in support:

1. This case is presently set for bench Final Trial on September 23, 2015.

2. On July 24, 2015, former counsel for Petitioner filed a request for Jury Trial.

3. The parties are in the process of negotiating Temporary Orders.

4, The parties are in the discovery process.

5. The parties seek a continuance to conclude the discovery process and attend
mediation.

6. This continuance is not sought solely for delay but that justice may be done.

CINDY GARZA FARMER, Petitioner, and JOHN CLINTON FARMER,
Respondent, pray that the Court grants this Joinr Motion for Continuance.

JOINE MOtION f0T CON I MUANCE it ittt et i ettt v e v e e e te et s i e s ee e e e e b aab et e e s b e e e e iaee ey 1
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 66880567 Total Pages: 3

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 67234382 Total Pages:. 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 68428189 Total Pages:. 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 68660727 Total Pages: 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 68539497 Total Pages: 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 68737546 Total Pages: 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 69492674 Total Pages: 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number: 696386486 Total Pages: 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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NO. 2015-15899
IN THE MATTER OF IN THE DISTRICT COURT OF
THE MARRIAGE OF

CINDY DANIELLE FARMER
AND

JOHN CLINTON FARMER 310" JUDICIAL DISTRICT
AND IN THE INTEREST OF
ALEXANDRA D. FARMER AND
KATHERINE A. FARMER
CHILDREN

L LT LD LT LD LD LD LD LD LD M

HARRIS COUNTY, TEXAS

JOINT MOTION FOR CONTINUANCE

This Joint Motion for Continuance is brought by Petitioner, CINDY DANIELLE
FARMER and Respondent, JOHN CLINTON FARMER, who prays the court continue the
final trial in this case, currently set for July 12, 2016 and would show in support the following:

L IN’I‘RODUCTION_

1. Parties

Petitioner is CINDY DANIELLE FARMER,

Respondent is JOHN CLINTON FARMER.
2. Cause of Action

This is a divorce action with children.
3. Discovery

Discovery.in this-suit is governed by aLevel 2 diseovery-control-plan— ——— —
4. Trial

This case is set for trial on July 12, 2016,

IL FACTS

1. Attorney for Respondent, Bobby K. Newman, is under a protective order and
preferentially set for a jury trial beginning at 9:00 a.m. on the docket of the 312"
Judicial District Court of Harris County, Texas in Cause No. 2014-73827; In the

Joint Motion for Continuance
Page 1 of 5
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Matter of the Marriage of Benjamin Ming Go and Margaret Eng Go, And in the
Interest of Katherine Sierra Go and Elisabeth Merced Go, Children. A copy of
the protective order is attached hereto marked as Exhibit “A”.

2. Discovery in this matter is not yet completed, including depositions of the parties
and other witnesses. Movants request a continuance to allow the parties time to
appropriately conduct and fully respond to discovery and to take depositions as
needed.

3. Respondent would also show that as of the date of the filing of this continuance,
mediation for the final terms of the suit has not yet been completed.

The parties attended mediation on June 28, 2016 with Joel Nass. After mediating
for approximately five hours Mr. Nass recessed mediation to allow the parties to
conduct further discovery.

4, This continuance is not sought for delay but so that justice may be done.

III. REQUEST FOR CONTINUANCE

John Clinton Farmer requests a continuance of the final trial date of July 12, 2016 for no
less than 90 days.

IV. ARGUMENTS AND AUTHORITIES

The Court may grant a motion for continuance if the motion is supported by affidavit and
states sufficient cause. See TRCP 251.

The Court’s ruling on a motion for continuance is within its discretion. See State v.
Wood Oil Distrib., 751 S.W.2d 863, 865 (Tex.1988).

V. CONCLUSION

This continuance is not sought for delay but so that justice may be done

VI. PRAYER

For the reasons outlined herein above, Petitioner, CINDY DANIELLE FARMER and
Respondent, JOHN CLINTON FARMER respectfully requests that the Court continue the trial
set for July 12, 2016 to a date that the parties and their respective attorneys of record are
available.

" Joint Motion for Continuance
Page 2 of 5
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NOTICE OF HEARING

The Motion for Trial Continuance, has been set fo , 2016 at

a.m./p.m. in the 310" Judicial District Court of Harris County, Texas.

Presiding Judge or Clerk

Joint Motion for Continuance
Page 5 of 5
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number': 71038302 Total Pages:. 5

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number': 71061008 Total Pages:. 4

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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Certified Document Number: 71250729 - Page 2 of 2

Certificate of Service

| certify that a true copy of the above was served on each attorney of record or
party in accordance with the Texas Rules of Civil Procedure on July 27, 2016.

Isl Ricardo L. Ramos

RICARDO L. RAMOS
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number': 71250729 Total Pages:. 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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NO. 2015-15899
IN THE MATTER OF THE MARRIAGE § IN THE DISTRICT COURT
CINDY DANIELLE FARMER 310™ JUDICIAL DISTRICT

AND
JOHN CLINTON FARMER

AND IN THE INTEREST OF
ALEXANDRA D. FARMER AND
KATHERINE A. FARMER, CHILDREN

§
§
§
g
§ HARRIS COUNTY, TEXAS

MOTION FOR CONTINUANCE
This Motion for Continuance is brought by CINDY DANIELLE FARMER, who
shows in support:

1. This is a divorce suit with two minor children.

2. Petitioner is CINDY DANIELLE FARMER and Respondent is JOHN
CLINTON FARMER.

3. This case was filed on March 18, 2015. Petitioner would show that
reimbursement is an issue, Petitioner is aIIeging a waste claim, Petitioner
has not designated an expert and no depositions have been taken.

4, Petitioner requests Petitioner requests a continuance to complete
discovery, designate expert witnesses and prepare for the trial of this
matter.

This continuance is not sought solely for delay but that justice may be done.
CINDY DANIELLE FARMER prays that the Court grant the Motion for
Continuance.

Respectably submitted,

RICARDO L. RAMOS, PLLC.

440 LOUISIANA STREET, SUITE 1450
HOUSTON, TEXAS 77002

Tel: (713) 227-7383

Fax: (713) 227-0104

Email: service@rr-familylaw.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number': 71281985 Total Pages:. 2

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this June 23, 2017

Certified Document Number': 71943172 Total Pages:. 8

Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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NO. 2015-15899
XEXPX

IN THE MATTER OF IN THE DISTRICT COURT OF

THE MARRIAGE OF

§
§
§
CINDY DANIELLE FARMER §
AND §
JOHN CLINTON FARMER § 310" JUDICIAL DISTRICT

§

§

§

§

§

AND IN THE INTEREST OF
ALEXANDRA D. FARMER AND
KATHERINE A. FARMER

CHILDREN HARRIS COUNTY, TEXAS

ORDER ON RESPONDENT’S MOTION TO EXCLUDE AND OBJECTION TO
TESTIMONY OF EXPERT ROBERT ADAMS

On , 2016, came on to be considered the Respondent’s Motion
to Exclude and Objection to Testimony of Expert Robert Adams. The Court, afler hearing the
evidence and argument of counsel, finds that the opinions of expert Robert Adams are not based
upon assumptions consistent with Texas law and the methodology employed by Robert Adams
in coming to his opinions is not consistent with the methodology generally accepted in his field
and that his opinions are unreliable and should be excluded.

IT IS THEREFORE ORDERED that the Motion to Exclude the Testimony of Robert
Adams is GRANTED and he is not permitted to testify in this case.

Signed: %WUI@Q
10/3/2016

JUDGE PRESIDING

SIGNED , 2016,

Order on Motion to Exclude Expert Robert Adams
Page | of 2




Certified Document Number: 72452128 - Page 2 of 2

RICARDO L. RAMOS, PLLC

VL fons

RICARDO L/RAMOS

State Bar No. 24027648

440 Louisian Street, Suite 1450

Houston, Texas 77002

Tel: (713) 227-7383

Fax: (713) 227-0104

Attorney for Petitioner /
17

?7 (/m,. J
RE

LILLY, NEWMAN & VAN NESS, L.L.P.

/% -

BBY K. NEWMAN
tate Bar No. 00791347
3355 W. Alabama, Suite 444
Houston, Texas 77098
Tel: (713) 966-4444
Fax: (713) 966-4466
Attorney for Respondent

Order on Motion to Exclude Expert Robert Adams
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I, Chris Daniel, District Clerk of Harris
County, Texas certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office

this July 2, 2018

Certified Document Number': 72452128 Total Pages:. 2
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Chris Daniel, DISTRICT CLERK
HARRIS COUNTY, TEXAS

I'n accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com






Affirmed and Memorandum Opinion filed May 17, 2018.

In the

Fourteenth Court of Appeals

NO. 14-17-00077-CV

IN THE MATTER OF THE MARRIAGE OF CINDY GARZA FARMER
AND JOHN CLINTON FARMER

On Appeal from the 310th District Court
Harris County, Texas
Trial Court Cause No. 2015-15899

MEMORANDUM OPINION

Cindy Garza Farmer appeals the trial court’s final decree of divorce. Cindy
contends that the divorce decree should be vacated because it departs from the terms
of the mediated settlement agreement, Cindy’s expert witness was excluded, and

Cindy’s motion for a continuance was denied. We affirm.
l. BACKGROUND

In March 2015, Cindy filed for divorce from John. John answered and filed



a counter-petition for divorce.! The parties moved for multiple continuances of the
trial date. After granting several continuances, the trial court denied Cindy’s final

motion for continuance. Trial was set for September 19, 2016.

On the date of trial, the trial court reiterated the denial of the final motion for
continuance. The trial court also heard and granted John’s motion to exclude
Cindy’s expert Robert Adams. The parties subsequently entered into a Binding
Mediated Settlement Agreement (MSA). See Tex. Fam. Code. Ann. § 6.602 (West

2017). That same day, the agreement was proved up before the court.
The MSA specifically provides:

Pursuant to Sections 6.601, 6.602, and 153.0071 of the Texas Family
Code, the undersigned parties to this Binding Mediated Settlement
Agreement agree to compromise and settle the claims and controversies
between them.

The parties agree and stipulate that this Binding Mediated Settlement
Agreement provides a basic outline of their complete agreement;
however, the parties understand and acknowledge that this Agreement
may omit specific details or terms that must be included in an
enforceable final order or decree. Consequently, the parties agree that
whether this Binding Mediated Settlement Agreement specifically
provides the necessary language to make the final order or decree
enforceable, the parties intend that the drafting party shall insert all the
details, appropriate dates, times, locations, and notice requirements
necessary to make the final order or decree enforceable.

If any dispute arises with regard to the interpretation or performance of
this Agreement or any of its provisions, including the necessity, form
and substance of documents, the parties agree to try to resolve the
dispute by telephone conference or meeting with Jeffrey H. Uzick, the
Mediator who facilitated this settlement. Any disputes regarding
drafting shall be resolved whenever possible by reference to the Texas
Family Law Practice Manual, unless the Family Code has been

! Both parties subsequently amended their pleadings.
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modified after the published date of the manual; in such event the
Family Code shall take precedence. In the event an agreement cannot
be reached on drafting or intent, the mediator shall act as the arbiter
of the issue and shall resolve the issue by telephone conference or
meeting of the attorneys and mediator prior to the date of entry. Such
decision of the mediator shall be final and binding.

(emphasis added).

On October 26, 2016, the trial court entered a final decree of divorce. Cindy
filed a motion for new trial, primarily complaining that the trial court improperly
incorporated a “Property Division” into the divorce decree rather than the MSA.
Cindy conceded that the property division was signed by Jeff Uzick; Cindy included
in her motion the signature page of the property division showing that Uzick had
signed the document as “Arbitrator.” Cindy argued, however, that the property
division took place before the “date of entry,” and the MSA did not authorize Uzick

to act as an arbitrator after the “date of entry.”

At the September 19, 2016 prove-up hearing on the MSA, the trial court orally
granted the parties’ divorce and set an entry date of September 26, 2016:

The Court: The Court hereby grants your divorce per the binding
mediated settlement agreement and agreements of the

parties as a final judgment. Your entry will be on
September 26th, 2016.

As noted above, however, the final divorce decree (which incorporated the property

division) was not actually entered until October 26, 2016.

According to John, the property division resulted from arbitration as provided
by the MSA. John responded, “What Cindy is really complaining about is how the
arbitrator resolved . . . drafting disputes in arbitration leading up to the entry of a

Final Decree of divorce.” John’s response stated:

Jeff Uzick, a well-respected mediator and arbitrator, resolved these
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drafting disputes in arbitration conducted pursuant to the MSA prior to
the entry of a Final Decree.

John argued there were no grounds to vacate the arbitration award and that Cindy’s
failure to provide a record of the arbitration proceedings to the trial court prevented

review of the arbitration award.

In reply, Cindy argued that the property division did not constitute an
arbitration award because it did not meet certain requirements of the Texas Civil

Practice and Remedies Code for an arbitration award, including service of the award.

John filed a further response, incorporating an email from Uzick to the parties’
lawyers, which stated “The attached Decree and property division contains my
arbitration ruling on all disputed issues presented to me for ruling.” John further

asserted that Cindy had waived her complaint regarding service.

Cindy’s motion for new trial was overruled by operation of law. Cindy

appealed.
1. ANALYSIS

In her first issue, Cindy contends that the divorce decree should be vacated
because it departs from the terms of the MSA. According to Cindy, the MSA, rather
than the property division, should have been incorporated into the decree. Cindy
attached the divorce decree and the property division to her notice of appeal and to

2 She did not include the divorce decree or the

her opening brief in an appendix.
property division in the appellate record. We cannot not consider documents
attached to a notice of appeal or appellate brief that are not part of the appellate
record. See In re C.C.E., 530 S.W.3d 314, 317, n.1 (Tex. App.—Houston [14th

Dist.] 2017, no pet.); Jones v. Warren, No. 02—12—00154-CV, 2013 WL 4679731,

2 John included excerpts from these documents in his appellate brief.
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at *2 (Tex. App.—Fort Worth Aug. 29, 2013, no pet.) (mem. op.) (citing Bencon
Mgmt. & Gen. Contracting, Inc. v. Boyer, Inc., 178 S.W.3d 198, 210 (Tex. App.—
Houston [ 14th Dist.] 2005, no pet.)). Even if these documents were included in the

record, the record does not show that the trial court erred.

John contends, as he did before the trial court, that the final decree and
property division properly incorporated Uzick’s arbitration rulings. John points to
Saldana v. Saldana, where the appellant argued that the arbitrator’s award
improperly modified terms of the MSA, but the First Court of Appeals held the trial
court did not err by incorporating terms of the arbitrator’s award into the final decree
of divorce. 2013 WL 1928800, at *4—5 (Tex. App.—Houston [1st Dist.] May 9,
2013, pet. denied) (mem. op.).

Cindy’s opening appellate brief makes no mention of arbitration or any ruling
by Uzick as arbitrator, and she does not reply to John’s appellate arguments
regarding arbitration. Before the trial court, Cindy argued the property division was
not an arbitration award but conceded that the property division was signed by Uzick
as “Arbitrator.” We cannot conclude the trial court abused its discretion when the
trial court reasonably may have concluded that the discrepancies between the final
decree and the MSA were the product of arbitration, which was provided for by the
MSA.

Moreover, a party seeking to vacate an arbitrator’s award bears the burden to
present a complete record establishing the basis for relief. Anzilotti v. Gene D.
Liggin, Inc., 899 S.W.2d 264, 267 (Tex. App.—Houston [14th Dist.] 1995, no writ);
see also Nafta Traders, Inc. v. Quinn, 339 S.W.3d 84, 101 (Tex. 2011) (“A court
must have a sufficient record of the arbitral proceeding . . . .”). Although Cindy
challenges the inclusion of the property division in the decree, she did not provide

this court (or the trial court) with a sufficient record of the proceedings leading up

5



to the property division. As Cindy stated in her motion for new trial, “There is
nothing in this record to show how [the property division] came to fruition.” Even
assuming the property division was not the result of arbitration proceedings, in this
case, the absence of any evidence showing how the property division “came to
fruition” precludes this court from finding error. On this record, Cindy has not

established the divorce decree should be vacated. We overrule Cindy’s first issue.

In Cindy’s second and third issues, she argues the trial court should not have
excluded her expert and should not have denied her motion for continuance. John

responds that these issues are moot because the parties settled.

“Appellate courts are prohibited from deciding moot controversies.” Nat’l
Collegiate Athletic Ass’'n v. Jones, 1 S.W.3d 83, 86 (Tex. 1999). A case is moot if
there is no longer a “justiciable controversy between the parties.” Heckman v.
Williamson Cty., 369 S.W.3d 137, 162 (Tex. 2012). There is no justiciable

controversy if our action on the merits would not affect the parties’ rights. Id.

There is no dispute that the parties initially settled their claims and
controversies under the MSA. Because the court addressed Cindy’s motion for
continuance and expert argument before the parties entered the MSA, these issues
became moot once the parties entered the MSA. Although Cindy denies any
connection between the property division and the MSA, Cindy does not contend that
the MSA was invalid or without effect. Rather, Cindy argues the MSA controls.
Consequently, no action we could take would invalidate the parties’ settlement.
Even if we vacated the decree and property division (which we do not), the MSA
would control. See Milner v. Milner, 361 S.W.3d 615, 623 (Tex. 2012) (refusing to
set aside MSA; instead, remanding for resolution of ambiguity in MSA). We cannot

decide these moot controversies.

We overrule Cindy’s second and third issues.
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1. CONCLUSION

Having overruled all of Cindy’s issues, we affirm the trial court’s final divorce

decree, including the attached property division.

/s/ Marc W. Brown
Justice

Panel consists of Justices Boyce, Jamison, and Brown.






May 17, 2018

JUDGMENT

The Fourteenth Court of Appeals

IN THE MATTER OF THE MARRIAGE OF CINDY GARZA FARMER AND
JOHN CLINTON FARMER

NO. 14-17-00077-CV

This cause, an appeal from the final divorce decree entered October 26, 2016,
was heard on the transcript of the record. We have inspected the record and find no
error in the judgment. We order the judgment of the court below AFFIRMED.

We order appellant, Cindy Garza Farmer, to pay all costs incurred in this
appeal.

We further order this decision certified below for observance.
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