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IN THE DISTRICT COURT OF 
HARRIS COUNTY, TEXAS 
157th JUDICIAL DISTRICT 

ELIZABETH WILLIAM’S REPLY IN SUPPORT OF HER 
MOTION TO DISMISS UNDER THE TEXAS CITIZENS PARTICIPATION ACT 

 Plaintiff/Counter-Defendant Elizabeth Williams (“Williams”) moved to dismiss 

Defendant/Counter-Plaintiff William P. Ramey’s (“Ramey”) counterclaims against her under 

the Texas Citizens Participation Act, Tex. Civ. Prac. & Rem. Code ch. 27 (“TCPA”). Ramey 

opposes the motion. However, since he has not—and cannot—produce clear and specific 

evidence of a prima facie case for each element of his claims for defamation, business 

disparagement, malicious criminal prosecution and malicious civil prosecution, they must be 

dismissed. 

I. Introduction

Williams is a former employee of Ramey and his law firm, Ramey & Schwaller, LLP 

(“R&S”). While working there Williams was sexually assaulted by Ramey on September 28, 

2018. As a result of Ramey’s sexual assault, Williams never returned to work. She also reported 

the sexual assault to law enforcement. Ramey was subsequently charged with felony attempted 
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sexual assault. State v. Ramey, No. 1647501 (339th Dist. Ct., Harris County, Tex. filed Sep. 

25, 2019). That case is currently pending. Id. 

 Ramey, for his part, vehemently denies that he did anything wrong. In fact, he claims, 

by way of this lawsuit, that any communications involving allegations of sexual harassment or 

assault, including Williams’ report to law enforcement, are defamatory and have disparaged 

his business. Ramey also alleges that Williams has maliciously prosecuted him both criminally 

and civilly vis-à-vis this lawsuit and the concurrent criminal proceedings, notwithstanding the 

fact that neither proceeding has been resolved, much less in his favor. Williams has moved to 

dismiss Ramey’s claims under the TCPA. In response to the motion, Ramey has filed a 

multitude of responses and supplemental responses. Williams has filed objections to the 

evidence relied upon by Ramey in those responses and supplemental responses. This reply 

addresses each of Ramey’s responses and supplemental response, and it incorporates the 

evidentiary objections by reference. 

Ramey’s responses to William’s TCPA Motion to Dismiss passes the weight test but 

is otherwise “all hat and no cattle.” Thirty-three out of Ramey’s thirty-eight exhibits are 

patently inadmissible. Evidence aside, the positions that Ramey now takes and the arguments 

he now makes are so irreconcilably inconsistent that they are fit for nothing. Take this one, 

for example: Less than twelve hours after the incident, Ramey, by his own admission, was 

unable to recall anything that happened because he had consumed a voluminous amount of 

alcohol (so much so that he blacked out). Two or so years later, his memory is so clear and 

vivid that he can give a detailed recital of everything that happened that day with unerring 
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precision. Ramey also claims that Williams told anyone who would listen that he sexually 

assaulted he—but can’t identify anyone she talked to other than the police. Of course, he claims 

that what she told the police was false. Williams’s statements to them are, though, privileged 

and cannot form the basis of any reputational tort. On top of that Ramey has not offered any 

evidence (much less, credible or admissible evidence) to establish that what Williams told the 

police or the unidentified recipients—“anyone who would listen”—of her comments was 

objectively false or that Williams acted with the requisite degree of fault. For this and other 

reasons, all explained below, Ramey’s counterclaims must be dismissed under the TCPA. 

II. Argument & Authorities

A. Motions to Dismiss Under the TCPA

The TCPA was enacted in 2011 to “protect[] citizens from retaliatory lawsuits that seek

to intimidate or silence them on matters of public concern” and to encourage and protect 

participation in discussions about matters of public concern. Tex. Civ. Prac. & Rem. Code § 

27.002. The statute provides litigants with substantive rights to expeditiously and 

economically dispense with litigation arising out of the exercise of certain rights. In short, if a 

legal action “is based on, relates to, or is in response to the party’s exercise of the right of free 

speech, the right to petition, or the right of association,” the claim is subject to a motion to 

dismiss that must be granted unless the respondent can establish by clear and specific evidence 

a prima facie case for each element of his or her claim. Tex. Civ. Prac. & Rem. Code § 

27.005(b). If “the term ‘clear and specific evidence’ refers to the quality of evidence required 

to establish a prima facie case, … the term ‘prima facie case’ refers to the amount of evidence 
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required to satisfy the nonmovant’s minimal factual burden.” Serafine v. Blunt, 466 S.W.3d 

352, 358 (Tex. App.—Austin 2015, no pet.). The Supreme Court has described a prima facie 

case in the TCPA context consistently with that concept’s long-standing meaning: “evidence 

sufficient as a matter of law to establish a given fact if it is not rebutted or contradicted.” Lipsky, 

460 S.W.3d at 590 (citing Simonds v. Stanolind Oil & Gas Co., 134 Tex. 348, 136 S.W.2d 207, 

209 (Tex. 1940)). “Conclusory statements are not probative and accordingly will not suffice 

to establish a prima facie case.” Better Bus. Bureau of Metro. Hous., Inc. v. John Moore Servs., 

Inc., 441 S.W.3d 345, 355 (Tex. App.—Houston [1st Dist.] 2013, pet. denied) (citing In re E.I. 

DuPont de Nemours & Co., 136 S.W.3d 218, 223-24 (Tex. 2004) (orig. proceeding)). Likewise, 

a TCPA nonmovant “cannot rely on speculation to satisfy its burden of proof” of establishing 

a prima facie case for each element of its claim. Landry’s, Inc. v. Animal Legal Def. Fund, 566 

S.W.3d 41, 63 (Tex. App.—Houston [14th Dist.] 2018, pet. granted). Furthermore, the 

motion must also be granted if the movant can establish a valid defense by a preponderance of 

the evidence. Tex. Civ. Prac. & Rem. Code § 27.005(c). All doubts must be resolved in favor 

of the statute’s application because the TCPA is to “be construed liberally to effectuate its 

purpose and intent fully.” Tex. Civ. Prac. & Rem. Code § 27.001(b). 

Evaluating motions to dismiss under the TCPA is a two-step process.  In re Lipsky, 460 

S.W.3d 579, 586 (Tex. 2015). Under the first step, the movant must “show by a preponderance 

of the evidence that the [counter-]plaintiff’s claim is based on, relates to, or is in response to 

the [movant’s] exercise of: (1) the right of free speech; (2) the right to petition; or (3) the right 
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of association.”  Id.; see also, Tex. Civ. Prac. & Rem. Code § 27.005(b). Once the movant meets 

his threshold burden, “the burden to the [counter-]plaintiff to establish by clear and specific 

evidence a prima facie case for each essential element of the claim in question.” In re Lipsky, 

460 S.W.3d at 587; Tex. Civ. Prac. & Rem. Code § 27.005(c). To decide whether “the claim 

should be dismissed, the court is to consider the pleadings and any supporting and opposing 

affidavits.” Id. A court must consider any evidence it could consider under Tex. R. Civ. P. 

166a in connection with motions to dismiss under the TCPA. Tex. Civ. Prac. & Rem. Code 

Sect. 27.006(a). Summary judgment evidence must be admissible under the rules of evidence. 

United Blood Servs. v. Longoria, 938 S.W.2d 29, 30 (Tex. 1997); see TEX. R. CIV. P. 166a(f) 

(affidavits must set forth facts that would be admissible in evidence). In other words, facts 

must be proved [by clear and convincing evidence] that would be admissible at trial, except 

that facts are proved by affidavits, depositions, interrogatories and other discovery rather than 

by oral testimony.  See Tex. R. Civ. P. 166a(c); Travis Cty. v. Pelzel & Assocs. 77 S.W.3d 246 

(Tex. 2002).    

B. Ramey’s Response to the TCPA Motion to Dismiss is Devoted to Entirely Irrelevant
and Likely Sanctionable Character Attacks

Before turning to the merits of the Ramey’ argument, the Court should pause to

consider why he felt the need to level irrelevant character attacks against Williams and how 

doing so impacts his credibility. The character attacks come in two forms: an incomplete 

chronicling of Williams’ employment history with Ramey and his firm and a general assault 

on Williams’ character because she is a female who has on occasion drank alcohol, espoused a 
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desire to retire at a certain age and has an opinion about current events. It is hard to see how 

those are even relevant to whether Ramey was defamed. Tex. R. Evid. 401-403. Ramey’s 

voluminous character assassination of Williams follows the age-old play book that dates back 

to Biblical times for males of who been accused of sexual assault: Continuously discredit the 

victim, scrutinize her every word and portray the victim as the ‘real’ villain. Ramey’s character 

assassination of Williams follows to the letter Bill Cosby and his defense team’s strategy to 

evoke the most common myths and tropes involving sexual assault: She was drinking?1She talked 

to him after the incident?2 Then it never happened.3 Why did she wait so long to file her complaint?4 

She changed her story?5 It’s all fabricated.6 Ramey and his counsel’s use of circumstantial 

evidence—for example, you can infer that, because she didn’t immediately report to her 

medical providers that the injuries occurred as a result of sexual assault, she must be lying—is 

wholly dependent on buying into the damaging and false myths about victims of sexual 

assault.7 How could it possibly be relevant here? Id. And with respect to Williams’ 

 
1 Ramey’s Am. Respn. p. 5 & Am. Decl. Ramey ¶¶3-5. 

2 Ramey’s Am. Respn. p. 8 & Am. Decl. Ramey ¶¶33-43. 

3 Ramey’s Am. Respn. pp.18-19. 

4 Ramey’s Am. Respn. pp..11-14 & Am. Decl. Ramey ¶¶33-43. 

5 Ramey’s Am. Respn. pp..11-17 & Am. Decl. Ramey ¶¶50-56. 

6 Ramey’s Am. Respn. pp..22-23 & Am. Decl. Ramey ¶¶82-83. 

7 Ramey’s Am. Respn. pp.18 (“Again, the Signature Care physicians never made such a finding or 
diagnosis. This is another example of Williams’ falsehoods.  A jury could determine this creates, or at least 
supports, liability for Williams to Ramey on the reputational counterclaims.” “Williams has never submitted 
herself to a polygraph exam, despite Ramey’s offer to William’s civil attorney that Ramey would assume the 
cost for her to take one.  A jury could find that on that fact alone, Williams has reason to hide – that she did 
not want the veracity of her salacious accusations tested.”) 
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employment history, including her friendship with Ramey, what Ramey conveniently leaves 

out of his 70-plus pages of victim blaming is that in spite of his 30 page declaration under the 

penalty of perjury in which he recounts every possible thing that Williams did to destroy his 

life and impugn his character, including all of the events that occurred on September 28, 2018, 

and the vehement denial that he sexually assaulted Williams, he can’t honestly tell this Court, 

the criminal court or anyone else what happened on the event on September 28, 2018, because 

he admittedly has no memory of the evening, he drank too much, he was a bad example as a 

boss and hurt his best friend (i.e., Williams). These texts are not from someone who could 

possibly swear out a 30-page declaration swearing that he didn’t sexually assault Williams on 

the night of September 28, 2018: 
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Ex. L to Ramey’s Respn. Ramey doesn’t deny that these are his exact words to Williams via 

texts beginning less than less than 12 hours after the incident. Less than 12 hours after the 

incident he didn’t have a clue as to what transpired but yet implores that this Court believe 

that 2-plus years later, he can truthfully whip up a sworn declaration calling Williams a liar. If 

Ramey wants to engage in an in-depth critique of Williams’ alleged inconsistencies, then 

“what’s good for the goose is good for the gander.’ If Ramey cannot even give the Court 

complete information—even irrelevant information—how can he be believed on the merits of 

his response?   

A. Since Ramey Has Not Established Each Element of His Defamation Claim by Clear 
and Specific Evidence, the Court Should Dismiss 

To prevail on his defamation claim, a counter-plaintiff must show that: “(1) the 

defendant published a false statement; (2) that defamed the plaintiff; (3) with the requisite 

degree of fault regarding the truth of the statement (negligence if the plaintiff is a private 

individual); and (4) damages (unless the statement constitutes defamation per se).” D 

Magazine Partners, LP v. Rosenthal, 529 S.W.3d 429, 434 (Tex. 2017). Additionally, and 

“although truth is generally a defense to defamation, the burden shifts to the plaintiff to prove 

falsity in cases involving matters of public concern.” Id. at 441. A counter-plaintiff must also 

comply with the Defamation Mitigation Act (DMA), Tex. Civ. Prac. & Rem. Code §§ 73.051-

062.    
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1. There is no evidence that Williams published a false statement. 

“Defamatory statements are ‘published’ if they are communicated orally, in writing, or 

in print to some third person capable of understanding their defamatory import and in such a 

way that the third person did so understand.” Austin v. Inet Techs., Inc., 118 S.W.3d 491, 496 

(Tex. App.—Dallas 2003, no pet.). “In a defamation case that implicates the TCPA, pleadings 

and evidence that establishes the facts of when, where, and what was said, the defamatory 

nature of the statements, and how they damaged the plaintiff should be sufficient to resist a 

TCPA motion to dismiss” by demonstrating a prima facie case. Lipsky, 460 S.W.3d at 591. 

Left unsaid in this passage is the almost always obvious element but the one that here is the 

central mystery: who published a defamatory statement? It is axiomatic that the “who” be a 

party; after all, the first-listed of the tort's elements is that “(1) the defendant published a false 

statement.” Mogged v. Lindamood, 2020 Tex. App. LEXIS 9445, at *27 (Tex. App. Fort Worth, 

Dec. 31, 2020) (citing Bedford v. Spassoff, 520 S.W.3d 901, 904 (Tex. 2017)). 

In this case, Ramey generally claims that Williams “published” her false accusations 

that Ramey attempted to assault her to 1) the legal publication the Texas Lawyer; 2) several 

Ramey & Schwaller unidentified clients; 3) the Houston Police Department; and 3) Diane 

Taylor and Karla Baker, friends of Ramey.   

a) There is No Evidence to Even Suggest that Williams “Published” anything, 
defamatory or otherwise to the Texas Lawyer 

 
 Ramey references an alleged article that was published in the Texas Lawyer and accuses 

Williams of “publishing” a defamatory statement to the Texas Lawyer, but there is no 
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evidence, much less direct evidence, anywhere in the record of the actual article, which is 

necessary to determine if the article is in fact defamatory. There is similarly no evidence at all 

about who “published” the alleged defamatory statement to the Texas Lawyer for publication. 

Without the alleged defamatory article and no evidence as to whom, if anyone, published a 

defamatory statement to the Texas Lawyer, Ramey has not and cannot establish a prima facie 

case for defamation against Williams, as his Texas Lawyer defamation claim because he fails 

out of the gate to establish the first essential element. Mogged, 2020 Tex. App. LEXIS 9445, 

*27 (Tex. App. Fort Worth, Dec. 31, 2020).  

b) There Record is Devoid of Any Evidence to Even Suggest that Williams 
“Published” anything, defamatory or otherwise, to Any R&S Client  

  
The only evidence in any of Ramey’s pleading and evidence to establish that Williams 

“published” an alleged defamatory statement to any client is, “Williams published her false 

accusations that Ramey attempted to sexually assault her to several Ramey & Schwaller 

clients.” See, Ramey’s Am. Respn. p. 25 & Am. Decl. Ramey ¶70. No specific client identified 

is ever identified and there is no evidence from any R&S client to suggest that Williams 

published any defamatory words to them about Ramey. There is no evidence, other than 

Ramey’s pure speculation as to whom “published” the alleged defamatory statement to some 

group of unidentified client(s). And there is no indication of when or how the alleged 

“publication” occurred to the unidentified client(s). Because Ramey “cannot rely on 

speculation to satisfy [his] burden of proof” to establish a prima facie case for the first element 

of his defamation claim to unidentified clients, the claim must be dismissed. Landry’s, Inc. v. 
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Animal Legal Def. Fund, 566 S.W.3d 41, 63 (Tex. App.—Houston [14th Dist.] 2018, pet. 

granted).   

c) Williams Reports to Law Enforcement are Protected by Privilege  
 
Ramey claims that Williams “published” her false accusations that Ramey attempted 

to sexually assault her to the Houston Police Department. As a matter of law, statements made 

during judicial proceedings are absolutely privileged and cannot serve as the basis of 

defamation actions, regardless of the negligence or the malice with which they are made. James 

v. Brown, 637 S.W.2d 914, 916 (Tex. 1982)(citing Reagan v. Guardian Life Ins. Co., 140 Tex. 

105, 166 S.W.2d 909 (1942)). This absolute privilege has been extended to communications 

made in contemplation of and preliminary to judicial proceedings. See Darrah v. Hinds, 720 

S.W.2d 689, 691-692 (Tex. App.—Fort Worth 1986, writ ref’d n.r.e.) (holding affidavit filed 

with pretrial motion during judicial proceeding was subject to doctrine of absolute privilege – 

as the privilege attaches to all aspects of the proceedings); Thomas v. Bracey, 940 S.W.2d 340, 

343 (Tex. App.—San Antonio 1997, no writ)(“This absolute privilege has been extended to 

communications made in contemplation of and preliminary to judicial proceedings.”).  

Privilege is an affirmative defense to Ramey’s defamation claim relating to 

communications to the Houston Police Department. Accordingly, Ramey’s defamation claim 

as it relates to the Houston Police Department claim must be dismissed. Tex. Civ. Prac. & 

Rem. Code § 27.005(c) (the motion must also be granted if the movant can establish a valid 

defense by a preponderance of the evidence).     
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c) Alleged Publication to Diane Taylor and Karla Baker  
 
The sole piece of evidence in support of Ramey’s claim that Williams “published” a 

defamatory statement to Diane Taylor is Taylor’s affidavit averring that Williams forwarded 

her a link to an article published by the Texas Lawyer that detailed Williams’ criminal 

complaint against Ramey. See, Ex. BB, Decl. Taylor ¶3. Again, without the article in the record 

Ramey cannot demonstrate that the article was false and defamatory. Without the email, 

Ramey cannot demonstrate that the article was published. And in the unlikely event that the 

Texas Lawyer article is false and defamatory, Ramey’s beef is with the Texas Lawyer, the 

publisher of the article and not Williams.8 Assuming that Ramey’s theory is correct that 

anyone that forwards a link to an online publication can be sued for defamation, former 

President Trump could likely sue almost every American adult for circulating “fake news” 

against him. Given the recent events in our country and setting aside any political affiliation, 

thousands if not millions of links to online publications regarding President Trump have been 

sent and recirculated by millions of Americans. Sadly, for Ramey, this just isn’t a cognizable 

cause of action and must be dismissed.        

 The alleged publication of a defamatory statement to Karla Baker rests on her affidavit 

that is riddled with hearsay within hearsay. See, Ex. V, Decl. Baker ¶¶3-6. Ms. Baker admitted 

that she didn’t know Williams, didn’t know what she looked like and never spoke to Williams.  

 
8 Any article published by the Texas Lawyer is likely statutorily privileged. Texas Civil Practice and 

Remedies Code Section 73.002 provides that a newspaper's publication of "a fair, true, and impartial account" 
of judicial proceedings or certain public meetings, or publication of "reasonable and fair comment" on matters 
of public concern, is privileged. Tex. Civ. Prac. & Rem. Code § 73.002(a), (b)(1)(A), (D).   
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Her affidavit it is inadmissible hearsay. See, Tex. R. Evid. 802. Accordingly, the defamation 

claim as it relates to the Baker email must be dismissed.    

Separately, and because Williams’s statement(s) (assuming without conceding there is 

competent evidence of any) involved a matter of public concern, Ramey is obligated to come 

forward with clear and specific evidence of its falsity. D Magazine Partners, LP, 529 S.W.3d at 

441. “Clear and specific” has been described as evidence that is “unaided by presumptions, 

inferences, or intendments.” Rehak Creative Servs., Inc. v. Witt, 404 S.W.3d 716, 726 (Tex. 

App.—Houston [14th Dist.] 2013, pet. denied) (citation omitted) (disapproved of on other 

grounds, In re Lipsky, 460 S.W.3d at 587-88); see Better Bus. Bureau of Metro. Houston, Inc. v. 

John Moore Servs., Inc., 441 S.W.3d 345, 355 (Tex. App.—Houston [1st Dist.] 2013, pet. 

denied) (quoting Rehak). Conclusory statements and bare, baseless opinions are not probative 

and do not meet the requirement of clear and specific evidence of a prima facie case. In re 

Lipsky, 460 S.W.3d at 592-93; John Moore, 441 S.W.3d at 355. For example, if a nonmovant 

attempts to make prima facie showing based on an allegation that the movant knew a filing 

was fraudulent, but the nonmovant submits nothing in support of the allegation, then the 

allegation is a conclusory statement that is not probative and will not suffice to establish a 

prima facie case. See James v. Calkins, 446 S.W.3d 135, 150 (Tex. App.—Houston [1st Dist.] 

2014, pet. denied). 

 The only evidence that Ramey came forward with (i.e., his affidavit which directly 

contradicts his texts immediately following the incident that demonstrate he had no idea what 

transpired on the night of the event because he was drunk and blacked out) is the functional 
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equivalent of a general denial under Tex. R. Civ. P. 92. As best, the former boss and his female 

employee have “competing narratives” about what happened. But competing narratives is not 

enough to defeat a motion to dismiss under the TCPA.  See, Tex. Civ. Prac. & Rem. Code § 

27.005(b). Ramey needs clear and specific evidence, and he does not have it. Id. Accordingly, 

the Court should dismiss his defamation claims. 

2. There is no evidence that Williams’ statement defamed Ramey. 

Here, again, despite the 70 plus page response and 38 exhibits (many of which are 

inadmissible) and setting aside the reports to Houston Police Department because they are 

privileged, the sole piece of evidence that Williams said anything about Ramsey is Karla 

Baker’s affidavit, which is hearsay. The allegations Williams makes are, of course, serious—so 

serious there is an open criminal proceeding but that does not make them untrue or 

defamatory. Accordingly, the Court should dismiss. 

3. There is no evidence that Williams acted with any fault whatsoever. 

“A private individual [who claims to have been defamed] needs only prove negligence, 

whereas a public figure or official must prove actual malice.” In re Lipsky, 460 S.W.3d at 593.  

In response to Williams’ TCPA motion to dismiss, Ramey in 70 plus pages simply claims that 

Williams’ made certain statements (i.e., allegations that he sexually assaulted, despite her 

knowledge that they were untrue). He does not, though, explain how he has personal 

knowledge of what Williams was thinking when those statements were made (again, assuming 

without conceding that she did so). Tex. R. Evid. 602 (“A witness may testify to a matter only 

if evidence is introduced sufficient to support a finding that the witness has personal 
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knowledge of the matter.”); see also, Fairow v. State, 943 S.W.2d 895, 899 (Tex. Crim. App. 

1997) (“It is impossible for a witness to possess personal knowledge of what someone else is 

thinking.”). Ramey’s conclusory statements and bare, baseless opinions are not probative and 

do not meet the requirement of clear and specific evidence of a prima facie case. In re Lipsky, 

460 S.W.3d at 592-93; John Moore, 441 S.W.3d at 355. Accordingly, there is no evidence that 

Williams acted with any degree of fault, and the Court must dismiss. See James v. Calkins, 446 

S.W.3d 135, 150 (Tex. App.—Houston [1st Dist.] 2014, pet. denied) (for example, if a 

nonmovant attempts to make prima facie showing based on an allegation that the movant knew 

a filing was fraudulent, but the nonmovant submits nothing in support of the allegation, then 

the allegation is a conclusory statement that is not probative and will not suffice to establish a 

prima facie case)  

4. There is no evidence of damages. 

Assuming without conceding that Ramey has made a prima facie case of defamatory 

per se, Texas law presumes that defamatory per se statements cause reputational harm and 

entitle a plaintiff to general damages such as loss of reputation and mental anguish. Bentley v. 

Bunton, 94 S.W.3d 561, 604 (Tex. 2002) (plurality opinion). But this presumption yields only 

nominal damages. See, Salinas v. Salinas, 365 S.W.3d 318, 320 (Tex. 2012) (per 

curiam). Beyond nominal damages, the Court must review presumed damages for evidentiary 

support. See Hancock v. Variyam, 400 S.W.3d 59, 66 (Tex. 2013);  Nat. Gas Pipeline Co. of Am. 

v. Justiss, 397 S.W.3d 150, 159-61 (Tex. 2012) (concluding that speculative and conclusory 
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testimony, lacking in demonstrable factual explanation, could not support an award of damages 

based on diminished market value of a home in a permanent nuisance claim). 

Ramey wants the Court to infer from his conclusory statements that he suffered a loss 

of income, including the loss of business from Texas A&M University, The University of 

Texas and the University of Texas because Williams published alleged defamatory statements 

to various and many unnamed third parties. While the exhibits relating to each of the 

universities are inadmissible hearsay, the letters do not cite any reason why the universities took their 

respective business elsewhere. The universities could have taken their business elsewhere for a 

myriad of reasons (for example, lower rates at a different firm). In other words, the evidence, 

including the inadmissible evidence, do not demonstrate that Ramey lost any amount of 

income because Williams allegedly published defamatory statements. Ramey’s defamation 

claims must be dismissed.   

B. Ramey’s Defamation Claims Should be Dismissed because he Failed to Satisfy the 
Requirements of the Defamation Mitigation Act 
 
In 2013, the Texas Legislature enacted the Defamation Mitigation Act (“DMA”) to 

"provide a method for a person who has been defamed by a publication or broadcast to mitigate 

any perceived damage or injury." Tex. Civ. Prac. & Rem. Code § 73.052. The DMA applies 

to "a claim for relief, however characterized, from damages arising out of harm to personal 

reputation caused by the false content of a publication." Id. § 73.054(a). The DMA makes clear 

that: 
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(a) A person may maintain an action for defamation only if: 

(1)   the person has made a timely and sufficient request for a 
correction, clarification, or retraction from the defendant; or 

(2) the defendant has made a correction, clarification, or 
retraction. 

Id. § 73.055(a) (emphasis added). A request for a correction, clarification, or retraction is 

timely if it is “made during the period of limitation for commencement of an action for 

defamation,” which is one year after the day the cause of action accrues. Zoanni v. Hogan, 555 

S.W.3d 321, 325 (Tex. App.—Houston [1st Dist.] 2018, pet. granted) (“The DMA is clear 

that one may maintain an action only if he sends a timely and sufficient request for correction, 

clarification, or retraction. Once the deadline has passed, a plaintiff cannot maintain an action.”) 

(emphasis in original); citing Tex. Civ. Prac. & Rem. Code 16.002(a), 73.055(b); see 

also, Velocity Databank, Inc. v. Shell Offshore, Inc., 456 S.W.3d 605, 609 (Tex. App.—Houston 

[1st Dist.] 2014, pet. denied). 

To be sufficient, a request must identify each allegedly defamatory statement “with 

particularity.” Id. § 73.055(d)(3). This “particularity” requirement contrasts with the statute’s 

language (in the same sentence) permitting the time and place of publication to be identified 

“to the extent known.” Id.; Ineos USA, LLC v. Elmgren, 505 S.W.3d 555, 565 (Tex. 2016). 

According to Ramey’s Response and other pleadings, Williams’ alleged defamatory statements 

were made between October 2018 through December 2019. See, generally Ramey’s Am. 

Respn. It is undisputed that Ramey never asked Williams correct, clarify or retract any of the 

alleged statements and the year-long period to send a timely request has long since lapsed. 
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Therefore, Williams cannot maintain his defamation cause of action, and the Court must 

dismiss it. Zoanni v. Hogan, 555 S.W.3d 321, 325 (Tex. App.—Houston [1st Dist.] 2018, pet. 

granted); Tubbs v. Nicol, No. 16-20311, 675 F. App’x 437, 439 (5th Cir. 2017) (“If a plaintiff 

does not make such a request before the statute of limitations expires, she may not state a claim 

for defamation.”). There is no discretion to do anything else. 

C. Ramey Can’t Establish Each Element of His Business Disparagement Claim by Clear 
and Specific Evidence and the Court Should Dismiss 

To prevail on his business disparagement claim, a Ramey9 must establish that (1)10 the 

defendant published false and disparaging information about it, (2) with malice11, (3) without 

privilege12, (4) that resulted in special damages to the plaintiff.13 In re Lipsky, 460 S.W.3d at 

593. Other than conclusory statements and bare, baseless opinions which are not probative and 

do not meet the requirement of clear and specific evidence of a prima facie case, Ramey cannot 

establish a prima facie case for business disparagement. In re Lipsky, 460 S.W.3d at 592-

93; John Moore, 441 S.W.3d at 355.  Accordingly, Ramey’s business disparagement claim must 

be dismissed. 

  

 
9  Ramey’s individual business disparagement claim is an exact word for word duplication of 

Ramey & Schwaller’s business disparagement claim. There is no distinction between the claims brought in his 
individual capacity and on behalf of his firm. In the event that Court the determines that Ramey’s individual 
business disparagement claim warrants dismissal under the TPCA, Ramey & Schwaller’s business 
disparagement are barred due to res judicata. Igal v. Brightstar Info, 250 SW3d 78, 86 (Tex. 2008). 

10  See, supra pp. 12-16. 

11  See, supra pp. 17-18. 

12  See, supra pp. 14. 

13  See, supra pp. 18-19. 
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D. Malicious Criminal Prosecution 
 
To establish a claim for malicious criminal prosecution, Ramey must demonstrate that 

(1) a criminal prosecution was commenced against her; (2) Williams initiated  or procured that 

prosecution; (3) the prosecution terminated in her favor; (4) Williams was innocent of the 

charges; (5) Williams lacked probable cause to initiate the prosecution; (6) Williams acted 

with malice; and (7) Williams suffered damages. See Kroger Tex. Ltd. P'ship v. Suberu, 216 

S.W.3d 788, 793 n.3 (Tex. 2006); Richey v. Brookshire Grocery Co., 952 S.W.2d 515, 517 (Tex. 

1997). Ramey’s claims fail out of the starting gate based upon his own declaration. Ramey 

denies that any criminal charge is pending against him:  

 

Ex. L to Ramey’s Respn.   

If no criminal prosecution has been commenced, Ramey can’t demonstrate the first 

element of his claim. Assuming a criminal prosecution as commenced, it is undisputed that it 

has not been resolved, much less resolved in Ramey’s favor; therefore, his clam is futile and 

must be dismissed. The notion that Ramey his malicious criminal prosecution claim must be 

abated until he is able to determine if he might have a cognizable claim, is wrong, wrong and 
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wrong again. Ramey fails to cite any support for this notion because none exists, and it goes 

against the very purpose of the TCPA. The stated purpose of TCPA was “protect[] citizens 

from retaliatory lawsuits that seek to intimidate or silence them on matters of public concern” 

and to encourage and protect participation in discussions about matters of public concern. The 

TCPA was enacted in 2011 to “protect[] citizens from retaliatory lawsuits that seek to 

intimidate or silence them on matters of public concern” and to encourage and protect 

participation in discussions about matters of public concern. Ramey, a licensed attorney in the 

state of Texas, intentionally choose to bring a claim that was not ripe and knew he had no 

possible way of demonstrating a prima facie case given the status of the criminal proceeding. 

Any prudent member of bar would have waited until the conclusion of any criminal proceeding 

before filing a malicious criminal prosecution claim. The TCPA does not allow for abatement 

for causes of action that a nonmovant knowingly brings but cannot establish the prima facie 

elements. Ramey’s malicious prosecution claims must be dismissed.       

E. Malicious Civil Prosecution 

To prove malicious prosecution of a civil claim, a Ramey must establish: (1) the 

institution or continuation of civil proceedings against the plaintiff, (2) by or at the insistence 

of the defendant, (3) malice in the commencement of the proceeding, (4) lack of probable 

cause for the proceeding, (5) termination of the proceeding in plaintiff's favor, and (6) special 

damages. Tex. Beef Cattle Co. v. Green, 921 S.W.2d 203, 207 (Tex. 1996); S. Tex. Freightliner, 

Inc. v. Muniz, 288 S.W.3d 123, 132 (Tex. App.—Corpus Christi—Edinburg 2009, pet. 

denied). Ramey’s civil prosecution claim fails for the same reason as does his malicious 
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criminal prosecution claim. Had the real purpose not been to bring these counterclaims as 

retribution, Ramey would have only brought this claim after the resolution of this lawsuit in 

his favor. Because he chose otherwise and cannot meet the prima facie elements, his claim 

must be dismissed. 

H. Ramey’s Constitutional Challenge is Unintelligible and Meritless

Unable to show that his claims have merit, Ramey resorts to baseless constitutional

arguments. Ramey argues that the TCPA unconstitutionally deprives him of his right to access 

the courts to seek damages for his alleged reputational torts.  The TCPA has been routinely 

applied in scores of cases to dismiss meritless claims, and the Texas Court of Appeals have 

rejected constitutional challenges to the TCPA. See Combined Law Enf’t Ass’ns v. Sheffield, No. 

03-13-00105-CV, 2014 Tex. App. LEXIS 1098, at *4 10 (Tex. App. -Austin Jan. 31, 2014, pet.

denied) (“This TCPA motion-to-dismiss process imposes a burden to produce evidence almost 

certainly sooner than a typical trial, but so do the summary judgment processes.  See. Tex. R. 

Civ. 166a. Sheffield has not shown that the TCPA requires a higher standard of proof, much 

less one that violates the open-court provisions of the Texas constitution.”); accord Better 

Business Bureau of Metro. Houston, Inc. v. John Moore Servs. Inc., 500 S.W.3d 26 (Tex. App. – 

Houston [1st. Dist. 2016], pet. denied); Schlumberger Ltd. v. Rutherford, 472 S.W.3d 442, 450 

(Tex. App - Houston [1st. Dist. 2014], no pet.); so also In re Lipsky, 460 S.W.32d 579, 590-591 

(Tex. 2015) (“The Act does not impose an elevated evidentiary standard or categorically reject 

circumstantial evidence. In short, it does not impose a higher burden of proof than required 

of the plaintiff at trial.”). 
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For these reasons, Williams has met her threshold burden to show that the TCPA 

applies to Ramey’s defamation, business disparagement, malicious criminal and civil 

prosecution claims against her. 

I. Attorney’s Fees and Sanctions are Mandated by the Statute

The TCPA provides for an award of attorney’s fees to a successful movant. Tex. Civ.

Prac. & Rem. Code §27.009 (expressly requires an award of attorney’s fees, costs and other 

expenses “incurred in defending against the legal action.”). If the court orders dismissal of a 

legal action under this chapter, the court shall award to the moving party court costs, 

reasonable attorney’s fees, and other expenses incurred in defending against the legal action as 

justice and equity may require. Sullivan v. Abraham, 488 S.W.3d 294, 288 (Tex. 2016); see also 

Cruz v. Van Sickle, 452 S.W.3d 503, 522 (Tex. App.-Dallas 2014, pet. denied) (“Pursuant to 

the plain wording of the Act, [successful movants] are entitled to an award of attorney’s that 

is supported by the evidence.”) In addition, the TCPA “provides that if the court orders 

dismissal, it shall award to the moving party . . . sanctions against the party who brought the 

legal action as the court determines sufficient to deter the party . . . from bringing similar 

actions.” Tex. Civ. Prac. & Rem. Code §27.009; see also ADB Interest, LLC v. Wallace, 606 

S.W.3d 413, 442 (Tex. App. – Houston [1st. Dist. 2020]. Accordingly, Williams is entitled to 

an award of her court costs, reasonable attorney’s fees and sanctions to deter Ramey from 

bringing similar actions.  

Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



- 26 -

III. Conclusion

Ramey failed to meet his burden under the TCPA to establish by clear and specific 

evidence a prima facie case for each element of his claims of defamation, business 

disparagement, malicious criminal and civil prosecution. Accordingly, the Court should 

dismiss Ramey’s claims against Williams with prejudice and award attorney’s fees and 

sanctions. 
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Respectfully submitted, 

MOORE & ASSOCIATES 
Lyric Centre 
440 Louisiana Street, Suite 675 
Houston, Texas 77002-1063 
Telephone: (713) 222-6775 
Facsimile: (713) 222-6739 

By: 
Melissa Moore 
Tex. Bar No. 24013189 
melissa@mooreandassociates.net 
Rochelle Owens 
Tex. Bar. No. 24048704 
rochelle@mooreandassociates.net 

THE LAW OFFICE OF KELL A. 
SIMON 
501 North IH-35, Suite 111 
Austin, Texas 78702 
(512) 898-9662 Telephone
(512) 368-9144 Facsimile

By: 
Kell A. Simon 
Tex. Bar No. 24060888 

ATTORNEYS FOR PLAINTIFF 

/s/ Kell A. Simon
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CERTIFICATE OF SERVICE 

I certify that I have served this document on all other parties or their counsel 
of record—who are listed below—on February 16, 2021 as follows: 

Mr. Charles H. Peckam 
PECKHAM MARTIN, PLLC 
Two Bering Park 
800 Bering Drive, Suite 220 
Houston, Texas 77057 
cpeckham@pmlaw-us.com 
Attorney for William P. Ramey 

 personal delivery 
 mail 

commercial delivery service 
 fax 
 email 
 electronic service 

Ms. Laura E. De Santos 
GORDON REES SCULLY MANSUKHANI, LLP 
TransWestern Tower 
1900 West Loop South, Suite 1000 
Houston, TX 77027 
ldesantos@grsm.com 
Attorney Ramey & Schwaller, LLP 

 personal delivery 
 mail 

commercial delivery service 
 fax 
 email 
 electronic service 

Melissa Moore 
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No. 2020-51549 
 

ELIZABETH WILLIAMS,  
 

Plaintiff, 
 
v. 
 
WILLIAM P. RAMEY and RAMEY & 
SCHWALLER, LLP. 

 
Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 

HARRIS COUNTY, TEXAS 
 
 

157TH JUDICIAL DISTRICT 

 
ELIZABETH WILLIAM’S NOTICE OF STAY  

 
COMES NOW, Plaintiff/Counter-Defendant Elizabeth Williams (“Petitioner” or 

“Williams”), and files her Notice of Stay in accordance with the Defamation Mitigation Act, 

TEX. CIV. PRAC. & REM. CODE §73.051 et seq. (the “DMA”) 

On August 26, 2020, Williams filed this suit against William P. Ramey (“Ramey”), 

individually, and Ramey & Schwaller, LLP alleging assault, sexual assault & battery; 

intentional infliction of emotional distress; invasion of privacy; and negligence. On October 

5, 2020, Ramey, in his individual capacity, filed his original answer, affirmative defenses and 

in retaliation filed various counterclaims, including defamation/libel per se, business 

disparagement and malicious criminal and civil prosecution. Ramey’s Counterclaims are 

subject to dismissal under the Texas Citizens Participation Act (“TCPA”). TEX. CIV. PRAC. 

& REM. CODE § 27.001(6) et seq. Williams filed her motion to dismiss within 60 days of service 

of Ramey’s active pleading. Id. § 27.003(b). Williams’ motion is currently scheduled to be 

heard by the Court on February 17, 2021 at 1:30 p.m. 

2/16/2021 2:58 PM
Marilyn Burgess - District Clerk Harris County

Envelope No. 50668557
By: DANIELLE JIMENEZ
Filed: 2/16/2021 2:58 PM
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On February 5, 2021, Williams filed her Original Answer, Special Exceptions, Verified 

Plea in Abatement and Affirmative Defenses pursuant to Rules 54 and 93(16) of the Texas 

Rules of Civil Procedure and Texas Civil Practice & Remedies Code §73.062. The DMA, 

TEX. CIV. PRAC. & REM. CODE §73.051 et seq. provides that: 

(a) A person against whom a suit is pending who does not 
receive a written request for a correction, clarification, or 
retraction, as required by Section 73.055, may file a plea in 
abatement ... (b) suit is automatically abated, in its entirety. 
without order of the Court, beginning on the 11th day after the 
date a plea in abatement is filed ... (c) abatement ... continues 
until the 60th day after the date the written request is served. 

 
The purpose of the abatement is to provide an opportunity to explore whether an error 

occurred and whether such error can be addressed and limit any harm to reputation without 

unnecessarily burdening the court system.  

 Under the DMA, “A person may maintain an action for defamation only if the person has 

made a timely and sufficient request for a correction, clarification, or retraction from the defendant.” 

TEX. CIV. PRAC. & REM CODE § 73.055(a)(l). Ramey is required to make a “timely and 

sufficient” request for a correction, clarification, or retraction from Williams, but Ramey failed 

to do so ever.   

 Thus, in accordance with §73.062 of the Act, on February 5, 2021, Williams filed her 

Plea in Abatement within the time period mandated by the statute.  Further, Ramey has not 

filed a controverting affidavit before the 11th date after Williams filed her Plea in Abatement. 

Under the terms of the statute, the suit is automatically abated, in its entirety, without the order 

of the Court, beginning on the 11th day after the date a plea in abatement is filed (which is 
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February 16, 2021). According to the statue, the abatement period continues for 60 days (until 

April 17, 2021), unless the parties agree otherwise. TEX. CIV. PRAC. & REM CODE § 

73.062(c). Pursuant to section 73.062, all statutory and judicial deadlines under the Texas 

Rules of Civil Procedure relating to this suit are stayed during the pendency of the abatement 

period. Id at §73.062(d). 

As a result of the mandatory 60-day abatement period that has gone into effect today, 

February 16, 2021, Williams passes the hearing on her pending TCPA motion to dismiss that  

is currently scheduled for February 17, 2021 hearing at 1:30 p.m. and will reschedule her 

hearing once the abatement period and ended and within the required time frame under the 

TCPA.  
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   Respectfully submitted, 

MOORE & ASSOCIATES 
Lyric Centre 
440 Louisiana Street, Suite 675 
Houston, Texas 77002-1063 
Telephone: (713) 222-6775 
Facsimile: (713) 222-6739 

By: 
Melissa Moore 
Tex. Bar No. 24013189 
melissa@mooreandassociates.net 
Rochelle Owens 
Tex. Bar. No. 24048704 
rochelle@mooreandassociates.net 

THE LAW OFFICE OF KELL A. SIMON 
501 North IH-35, Suite 111 
Austin, Texas 78702 
(512) 898-9662 Telephone
(512) 368-9144 Facsimile

By: 
Kell A. Simon 
Tex. Bar No. 24060888 

ATTORNEYS FOR WILLIAM 

/s/ Kell A. Simon

Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



- 5 - 
 

CERTIFICATE OF SERVICE 

I certify that I have served this document on all other parties or their counsel of 
record—who are listed below—on February 16, 2021 as follows: 

Mr. Charles H. Peckam 
PECKHAM MARTIN, PLLC 
Two Bering Park 
800 Bering Drive, Suite 220 
Houston, Texas 77057 
cpeckham@pmlaw-us.com 
Attorney for William P. Ramey 
 

 personal delivery 
 mail 
 commercial delivery service 
 fax 
 email 
 electronic service 

Ms. Laura E. De Santos 
GORDON REES SCULLY MANSUKHANI, LLP 
TransWestern Tower 
1900 West Loop South, Suite 1000 
Houston, TX 77027 
ldesantos@grsm.com 
Attorney Ramey & Schwaller, LLP 
 

 personal delivery 
 mail 
 commercial delivery service 
 fax 
 email 
 electronic service 

 

 
Melissa Moore 
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1  

CAUSE NO. 2020-51549 
 

ELIZABETH WILLIAMS, 
 

Plaintiff, 
 

V. 
 

WILLIAM P. RAMEY and RAMEY & 
SCHWALLER, LLP 

 
Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 

HARRIS COUNTY, TEXAS 
 
 

157
TH JUDICIAL DISTRICT 

 

 
DEFENDANT WILLIAM P. RAMEY’S RESPONSE TO WILLIAMS’ 
OBJECTIONS TO EVIDENCE IN SUPPORT OF HIS RESPONSE TO 

WILLIAMS’ MOTION TO DISMISS 
 
 

Defendant William P. Ramey (“Ramey” or “Defendant”) files this Response to Williams’ 

Objections to Evidence in Support of his Response to Williams’ Motion to Dismiss under the 

Texas Citizens Participation Act (“TCPA”), showing the Court that Williams Objections must be 

overruled: 

I. ARGUMENT 

A. The Summary Judgment Standard for Evidence Does not Apply in the TCPA 

Context.  

 In considering the evidence submitted by a non-movant in a TCPA context, courts do not 

apply the same standard as evidence submitted at summary judgment.  Section 27.006(a) provides 

the rule on permissible evidence in a TCPA hearing.1 “In determining whether a legal action should 

be dismissed under Chapter 27, [a] court shall consider the pleadings, evidence a court could 

 
1 TEX. CIV. PRAC. & REM. CODE ANN. § 27.006(a). 

2/18/2021 10:54 AM
Marilyn Burgess - District Clerk Harris County

Envelope No. 50693980
By: Johnathan Johnson

Filed: 2/18/2021 10:54 AM
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2  

consider under Rule 166a of the Texas Rules of Procedure, such as discovery responses, and 

supporting and opposing affidavits stating the facts on which the liability or defense is based.”2 

However, the consideration of evidence at summary judgment and at a TCPA stage are very 

different.  As the Dallas Court of Appeals provided: 

A well-developed body of law governs affidavits in the summary judgment context. 
The cases interpret Rule 166a(f), which explicitly requires affidavits to be ‘made 
on personal knowledge,’ to ‘set forth such facts as would be admissible in evidence’ 
and to ‘show affirmatively that the affiant is competent to testify to the matters 
stated therein.’ TEX. R. CIV. P. 166a(f). By asserting objections based on, for 
example, the best-evidence rule and hearsay, it appears eQuine contends the same 
law applies here. The text of the TCPA, however, does not have corresponding 
language to Rule 166a(f) describing its affidavit requirements.3 
 

Thus, the same requirements do not exist.  In fact, courts decline to apply wholesale the same 

affidavit standard in the TCPA context in comparison to the summary judgment context.4  The text 

of the TCPA requires that “affidavits stat[e] the facts upon which the liability or defense is based.”5   

Thus, the Court may decline to afford weight to conclusory affidavits, but there is no statutory 

basis or case law to support applying other summary-evidence standards to evidence submitted in 

response to a TCPA motion.6  Courts have refused to consider any objection other than the affidavit 

is conclusory or not based on personal knowledge.7  The same should apply here. 

 Not applying the same standards as summary judgment makes sense as a TCPA motion is 

 
2 eQuine Holdings, LLC v. Jacoby, No. 05-19-00758-CV, 2020 Tex. App. LEXIS 3727, at *9-10 
(Tex. App.—Dallas Apr. 30, 2020, pet. denied). 
3 eQuine Holdings, LLC v. Jacoby, No. 05-19-00758-CV, 2020 Tex. App. LEXIS 3727, at *9-10 
(Tex. App.—Dallas Apr. 30, 2020, pet. denied). 
4 See MVS Int'l Corp. v. Int'l Advert. Sols., LLC, 545 S.W.3d 180, 192 (Tex. App.—El Paso 
2017, no pet.); eQuine Holdings, LLC v. Jacoby, No. 05-19-00758-CV, 2020 Tex. App. LEXIS 
3727, at *9-10 (Tex. App.—Dallas Apr. 30, 2020, pet. denied). 
5 TEX. CIV. PRAC. & REM. CODE ANN. § 27.006(a). 
6 See TEX. CIV. PRAC. & REM. CODE ANN. § 27, et. seq.; See Int'l Advert. Sols., LLC, 545 S.W.3d 
at 192. 
7 eQuine Holdings, LLC v. Jacoby, No. 05-19-00758-CV, 2020 Tex. App. LEXIS 3727, at *9-10 
(Tex. App.—Dallas Apr. 30, 2020, pet. denied). 
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3  

pre-formal discovery.  While the TCPA allows for discovery, that discovery is limited and subject 

to court limitations as was ordered in this case.  There is no question that full discovery will 

formally correct any perceived technical defects with the admissibility of any evidence identified 

in Ramey’s Response.  Even while they are admissions of a party opponent even now, there is no 

question that when Facebook, Google and Yahoo produce Williams’ posts and e-mails, that proof 

will be 100% authenticated.  Further, when Williams is questioned about the attachments to 

Ramey’s Response a further authentication will occur, or when Dr. Schwaller is questioned she 

will authenticate the e-mail from the University of Houston, but those are not the question at this 

stage.  The question is whether the evidence, viewed in a light most favorable to Ramey is clear 

and specific such as to support a prima facie case.8   

 For Ramey’s Declaration Evidence,9 Williams lodges five boilerplate objections without 

any analysis;10 she complains of hearsay, lacking personal knowledge, lacking foundation, not 

relevant, and conclusory.  Of these, in the TCPA context the Court only need review whether the 

declarations are conclusory and whether the statements made are with personal knowledge.11 A 

statement is conclusory if it provides a conclusion but no underlying facts in support of the 

conclusion.12  A statement is not based on personal knowledge when it is based on supposition, 

such as when a person speaks about the intent of another.13  At least one appellate court has held 

 
8 In re Lipsky, 460 S.W.3d 579, 593 (Tex. 2015)(orig. proceeding). 
9 Ramey’s Declaration Evidence is the February 10, 2021 Declaration of William P. Ramey 
(“Ramey’s Declaration”); Ex. C, the Declaration of Kelly Ramey; Ex. D, the Declaration of 
Brian Switalski; Ex. E, the Declaration of Melissa Schwaller; Ex. R, the Declaration of Diane 
Taylor; Ex. U, the Declaration of Joby Hughes; Ex. V, the Declaration of Karla Baker; Ex. X, the 
Second Declaration of Melissa Schwaller; and, Ex. BB, the Second Declaration of Diane Taylor. 
10 See Williams Objections at pp. 5-6. 
11 See Int'l Advert. Sols., LLC, 545 S.W.3d at 191. 
12 See Hou-Tex, Inc. v. Landmark Graphics, 26 S.W.3d 103, 112 (Tex.App.--Houston [14th 
Dist.] 2000, no pet.); Rizkallah v. Conner, 952 S.W.2d 580, 587 (Tex.App.--Houston [1st Dist.] 
1997, no writ). 
13 See Int'l Advert. Sols., LLC, 545 S.W.3d at 192. 
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4  

that a court is not obligated to rummage through voluminous objections unless they were 

succinctly briefed.14 Here, there is no briefing and no reason for the Court not to deny wholesale 

Williams’ Objections. 

B. Ramey’s Declaration Evidence is Made on Personal Knowledge. 

 Williams’ Objections are not well-founded, but rather merely another delay tactic.  

Williams’ Objections fail to show the evidence is not based on personal knowledge.  In sum, 

Williams’ Objections are a dilatory tactic to avoid the uncomfortable truth that Williams’ 

allegations are false. 

1. Ramey’s February 10, 2021 Declaration 

 Williams objections to paragraphs 12, 20, 23, 27, 28, 30, 44-48, 49-56, 57-61, 62-64, 65-

68, 77, and 81-83 as lacking personal knowledge are without merit.   

 For p.12, each statement is based on Ramey’s actions, conversations, and his personal 

observations.   

 For p.20, each statement is based on a police record, specifically Ex. B to the February 2, 

2021 Expedited Motion for Leave, and Ramey’s review of such records and audio tapes15 and is 

admissible at this stage because it is based on personal knowledge.   

 For p.23, the statements are based on Ramey’s personal communications and knowledge.  

 For p.27, the statements are based on police records, specifically Exs. A and B to the 

February 2, 2021 and Ex. 44 of Ramey’s Declaration and Exhibits that Williams to which Williams 

does not object, specifically Exhibits Z, A to Ramey’s Declaration and Exhibits A-C of the Motion 

for Leave.16   

 
14 See Int'l Advert. Sols., LLC, 545 S.W.3d at 191. 
15 See. Paragraph 44 of February 10, 2021 Declaration of William P. Ramey. 
16 Williams’ Objections at 3. 
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5  

 For p.28, the statement is based on Ramey’s impressions from discussions with Taylor and 

others, as explained.   

 For p.30, the statement is based on Ramey’s observations and perceptions, for which he 

has personal knowledge.   

 For pp. 44-48, the statements are based on police records, specifically Exs. A-C to the 

February 2, 2021 and Ex. 44 of Ramey’s Declaration and Exhibits that Williams to which Williams 

does not object, specifically Exhibits Z, A to Ramey’s Declaration and Exhibits A-C of the Motion 

for Leave.17   

 For pp.49-56, the statements are based on police records, specifically Exs. A-C to the 

February 2, 2021 and Ex. 44 of Ramey’s Declaration and Exhibits that Williams to which Williams 

does not object, specifically Exhibits Z, A to Ramey’s Declaration and Exhibits A-C of the Motion 

for Leave.18   

 For pp.57-61, the statement is based on observation of statements in Exhibits to which 

Williams does not object, specifically Exhibits Z, A to Ramey’s Declaration.19  

 For pp.62-64, the statements are based on Ramey’s personal knowledge and the reports 

themselves.   

 For pp.65-68, the statements are based on Ramey’s personal knowledge, as he was the one 

responding to the TWC.  It is indisputable that the TWC DENIED Williams claims because she 

quit.  Ramey’s comments about the Facebook posts are his personal observations and are 

admissible.  Ramey’s comments from Hughes are based on his personal knowledge.  If Ms. 

Williams wishes to deny Mr. Ramey’s claims of Mr. Simon’s commission of a crime of fraud, he 

 
17 Williams’ Objections at 3. 
18 Williams’ Objections at 3. 
19 Williams’ Objections at 3. 
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6  

is welcome to do it, but the evidence is free from contradiction, clear and specific, and therefore 

admissible at this stage.  Evidence of a crime of fraud is an exception to the attorney/client 

privilege, which may become an issue in this case at a later date, Tex.R.Civ.Evid. 503(d)(1), but 

we also know that Rule 408 is much more limited than Williams claims and also cannot be used 

to perpetrate a fraud.  Settlement offers are admissible at a minimum to show bias or prejudice and 

the burden to show a legitimate purpose is on the party protesting the admission – something 

Williams has not even attempted to do.20   

 For p. 77, the statement is based on Ramey’s understanding of his own lost income and 

letters and e-mails he received.21   

 For pp.81-83, the statements are based on his review of the record and his personal 

knowledge and not the supposition of what someone else was thinking and therefore admissible at 

this stage.22 

2. Ex. D, the Declaration of Brian Switalski 

 Williams objects to paragraph 3 from Brian Switalski’s declaration where he says that he 

was told about the lunch Williams and Ramey had on September 28, 2018.  This based on his 

personal knowledge.  He is not telling what someone thinks about the lunch.  He is declaring that 

he was told about the lunch. What he was told is within his personal knowledge. 

3. Ex. R, the Declaration of Diane Taylor 

 Williams objects to paragraph 9 for lack of personal knowledge, but the objection is 

nonsensical as Taylor is stating a fact that Ramey has never been inappropriate with her and that 

Williams said previously to Taylor that she liked working for Ramey.  

  
 

20 Vinson Materials, Ltd. V. XTO Energy, Inc. 335 S.W.3d 344, 351-553 (Tex.App. – Fort Worth 2010)  
21 Exhibits 1-3 to Ramey’s Declaration. 
22 See Int'l Advert. Sols., LLC, 545 S.W.3d at 191-192. 
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7  

4. Ex. V, the Declaration of Karla Baker 

 Williams objects to paragraph 3, 4, 5, and 7 from Karla Baker’s declaration but those 

paragraphs are what Baker was told by others, including her impressions of those conversations.  

This is not a case where Baker is saying how someone else felt but rather what she thought about 

what she heard.  These statements are within the personal knowledge of Baker.   

C. Ramey’s Declaration Evidence is Not Conclusory. 

 Williams’ Objections fail to show the evidence is conclusory.  Rather, Williams objects to 

statements of fact and witness testimony because the evidence is counter to her false narrative. 

1. Ramey’s February 10, 2021 Declaration 

 Williams objections to paragraphs 9, 10, 11, 12, 13, 17, 18, 21, 25, 28, 30, 32, 36, 38, 41-

43, 44-48, 49-56, 57-61, 62-64, 65-68, 69, 70-73, 74-80, and 81-84 as being conclusory are without 

merit.   

 For pp.9-13, this is testimony of what Ramey observed and did on September 28, 2018.  

There is nothing conclusory, just witness testimony.   

 For p.17, it is a matter of fact that Williams and Ramey texted.  Likewise, it is a matter of 

fact that Williams published Ramey’s childhood incident to at least HPD where it was put in a 

public police report.23   

 For p.18, it is a statement of fact that Williams and Ramey texted.  Further, it is Ramey’s 

testimony of how he felt upon receiving Simon’s demand letter.  A jury could determine Ramey’s 

feeling were reasonable and certainly the statement is not conclusory.   

 For p.21, Ramey again is providing witness testimony.  It is a fact that Williams texted 

acknowledging Ramey left, and the door was locked.   

 
23 HPD should never have publicized what happened to Ramey as a child but they were able only because of 
Williams’ false and salacious accusations.  Ramey is a victim and there are statutes preventing such publication. 
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8  

 For p.25, again Williams objects to testimony that she does not like.  The timing of the 

letter is a matter of fact.  It is also a fact that ramey immediately denied the accusations.  A jury 

could determine that Ramey’s feeling about the timing of the letter is reasonable.   

 For p.28, it is a matter of fact that Taylor supplied a declaration that Williams was soliciting 

witnesses to say Ramey was inappropriate with them prior to telling Detective Baltazar in 

December of 2018 that she was not seeking money.  Ramey’s testimony about his impressions 

upon receiving the statements from Taylor and Baker is not conclusory.   

 For p.30, Williams again complains of Ramey’s factual testimony.  However, these are 

facts and not conclusions.   

 For p.32, it is a matter of fact that the prosecutor did not accept charges in January of 2019 

and a matter of fact that Williams and Simon demanded $3.5 million on February 14, 2019.   

 For pp.36 and 38, Williams objects to text messages that are in the record, factual 

statements from the text messages and Ramey’s testimony of when and why each was sent.   

 For pp. 41-43, Williams again objects to text messages, the very text messages she attached 

as an exhibit to her petition.  Ramey’s testimony about the text messages is factual and not 

conclusory.   

 For pp. 44-48, the statements are based on police records and factual in nature, specifically 

Exs. A-C to the February 2, 2021 and Ex. 44 of Ramey’s Declaration and Exhibits that Williams 

to which Williams does not object, specifically Exhibits Z, A to Ramey’s Declaration and Exhibits 

A-C of the Motion for Leave.24  If Williams contends that the paragraphs are not factually correct, 

she is welcome to produce controverting evidence.  However, Ramey’s statements are factual.   

 For pp.49-56, the factual statements are based on police records, specifically Exs. A-C to 

 
24 Williams’ Objections at 3. 
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9  

the February 2, 2021 and Ex. 44 of Ramey’s Declaration and Exhibits that Williams to which 

Williams does not object, specifically Exhibits Z, A to Ramey’s Declaration and Exhibits A-C of 

the Motion for Leave.25   

 For pp.57-61, the statement is based on observation from Exhibits to which Williams does 

not object, specifically Exhibits Z, A to Ramey’s Declaration.26  There is nothing conclusory if it 

is subject to being controverted - Williams can attempt to controvert if she desires; that is her right 

and also her burden.   

 For pp.62-64, the statements are based on Ramey’s personal knowledge and the reports 

themselves.  For pp.65-68, the statements are based on Ramey’s personal knowledge, as he was 

the one responding to the TWC.  It is indisputable that the TWC DENIED Williams claims because 

she quit.   

 For p.69, there is ample record support in Ramey’s response to render the statement other 

than conclusory.     

 For p.70, it is an undisputed fact that the online publication Texas Lawyer ran a story about 

Williams’ accusations.  Ramey contends Williams informed Texas Lawyer of her false and 

salacious accusations.  Given that it is a fact that Williams told Taylor and Anna Hurry about her 

false and salacious accusation, there is an inference of evidence that Williams also told Texas 

lawyer and the clients Texas A&M, the University of Texas and the University of Houston.  This 

inference is strengthened because there is evidence that Williams lied to the police, lied to the 

TWC, and lied during her October 9, 2018 visit to her physician.  This inference is further 

strengthened because Williams first told everyone, including the first medical practitioner, Kim, 

and Kubitskey, she fell after drinking, causing her own injuries.  Ramey has not reached an 

 
25 Williams’ Objections at 3. 
26 Williams’ Objections at 3. 

Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



10  

unsupported conclusion but rather a well-supported conclusion with no evidence to the contrary. 

 For pp.71-72, that Ramey has from the first notice of Williams false claims denied the 

veracity.  Ramey’s belief is not unsupported by the facts.  Ramey’s statements can be inferred 

because Williams first told everyone, including the first medical practitioner, Kim, and Kubitskey, 

she fell after drinking, causing her own injuries. 

 For p.73, Ramey provides letters and e-mail correspondence from three clients establishing 

that the clients removed their files from the Firm.  It is a fact that Ramey lost income when the 

files were moved. These are factual statements and not conclusory. 

 For pp.74-80 and pp.81-84, Ramey provides the factual basis for his statements throughout 

Ramey’s Response.  It is an undisputed fact that the online publication Texas Lawyer ran a story 

about Williams’ accusations.  Ramey contends Williams informed Texas Lawyer of her false and 

salacious accusations.  Given that it is a fact that Williams told Taylor and Anna Hurry about her 

false and salacious accusation, there is an inference of evidence that Williams also told Texas 

lawyer and the clients Texas A&M, the University of Texas and the University of Houston.  This 

inference is strengthened because there is evidence that Williams lied to the police, lied to the 

TWC, and lied during her October 9, 2018 visit to her physician.  This inference is further 

strengthened because Williams first told everyone, including the first medical practitioner, Kim, 

and Kubitskey, she fell after drinking, causing her own injuries.  Ramey has not reached an 

unsupported conclusion but rather a well-supported conclusion with no evidence to the contrary.  

Further, it is undisputed that Ramey has from the first notice of Williams false claims denied the 

veracity.  Ramey’s belief is not unsupported by the facts.  Ramey’s statements can be inferred 

because Williams first told everyone, including the first medical practitioner, Kim, and Kubitskey, 

she fell after drinking, causing her own injuries.  Ramey provides letters and e-mail 
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11  

correspondence from three clients establishing that the clients removed their files from the Firm.  

It is a fact that Ramey lost income when the files were moved. These are factual statements and 

not conclusory.27 

2. Ex. C, the Declaration of Kelly Ramey 

 Williams objects to paragraphs 3 and 10 from Kelly Ramey’s Declaration.  However, p.3 

is directed to her factual testimony of what was said in a text and paragraph 10 is directed to her 

testimony of what Williams told her and why.  These are facts and not conclusions and thus 

admissible. 

3. Ex. R, the Declaration of Diane Taylor 

 Williams objects to paragraphs 9, 11, 13, and 14 from Taylor’s Exhibit R Declaration.  

However, each is directed to factual testimony and proper.  P.9 is directed to her personal opinions 

that she wants to believe a woman making such accusations and the facts that Williams previously 

stated she liked working for Ramey and had never previously claimed that Ramey was 

inappropriate with Williams.  This is factual testimony. 

4. Ex. U, the Declaration of Joby Hughes 

 Williams objects to paragraphs 5, 6, 8 and 9 from Hughes’ Declaration but each is factual 

in nature and not conclusory.  Mr. Simon would rather his actions and words had no meaning and 

were not in the public record, but Hughes is allowed to provide the factual basis for his interactions 

with Simon.  As set out above, these are not protected by TRE 408.   

 For p.5, it is a fact that Hughes, as a lawyer, was concerned about the malfeasance occurring 

and he testifies about the facts of his subsequent discussions with Simon, confirming his concerns 

regarding his and Williams’ motivations.    

 
27 See Int'l Advert. Sols., LLC, 545 S.W.3d at 191-192. 
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12  

 For p.6, it is a fact that Williams filed her criminal action only after Ramey refused to pay 

money.  Likewise, Hughes provides testimony that Simon continued to offer to settle all claims if 

Williams was paid money – this goes directly to credibility.   

 For pp.8 and 9, each statement is factual in nature and not conclusory.  As above, Hughes 

is allowed to testify about his interactions with Simon as a representative of Williams. 

5. Ex. V, the Declaration of Karla Baker 

 Williams objects to paragraphs 7 and 8, but both are factual in nature.  Baker is allowed to 

testify as to her impressions.  These are facts and not conclusions.  

6. Ex. X, the Second Declaration of Melissa Schwaller 

 Williams objects to paragraphs 5 and 8 from Dr. Schwaller’s Second Declaration.  

However, both are directed to factual testimony and not conclusions.  Dr. Schwaller is allowed to 

testify about the events surrounding Williams’ departure from the Firm.  There simply is no 

conclusory testimony.   

7. Ex. BB, the Second Declaration of Diane Taylor 

 Williams objects to paragraph 3 from the Second Declaration of Taylor, but it is a factual 

testimonial statement.  Taylor testified that Williams forwarded he a link to the Texas Lawyer 

article and that Taylor would not have known of the article unless Williams sent it to her.  These 

are factual statements. 

II. SUMMARY 

Defendant Ramey respectfully requests the Court Overrule Williams’s Objections to 

Evidence in Support of his Response to Williams’ Motion to Dismiss under the Texas Citizens 

Participation Act.   
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Respectfully submitted, 

 
 /s/ Charles H. Peckham 
 _________________________  

  Charles H. Peckham 
  TBN: 15704900 
  cpeckham@pmlaw-us.com   
   
  Mary A. Martin 
  TBN:  00797280 
  mmartin@pmlaw-us.com 
 
  PECKHAM MARTIN, PLLC 
  Two Bering Park 
  800 Bering Drive, Suite 220 
  Houston, Texas  77057 
  (713) 574-9044 
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Before Justices Whitehill, Schenck, and Evans

MEMORANDUM OPINION

Opinion by Justice Schenck

*1  This is an interlocutory appeal of the trial court's denial
of appellant eQuine Holdings, LLC's (“eQuine”) motion to
dismiss appellee Michael Jacoby's breach of contract claim
under the Texas Citizens Participation Act (TCPA), an Anti-
SLAPP statute. See TEX. CIV. PRAC. & REM. CODE ANN.

§§ 27.001–.011. 1  In five issues, eQuine asserts (1) the trial
court lacks subject-matter jurisdiction over Jacoby's claim;
(2) if subject-matter jurisdiction exists, the trial court erred in
denying eQuine's TCPA motion because eQuine established
Jacoby's claim was based on, was related to, or was in
response to eQuine's exercise of its right of free speech or
to petition; and the trial court abused its discretion (3) in
overruling eQuine's evidentiary objections to Jacoby's TCPA
evidence, (4) in sustaining Jacoby's evidentiary objections to
eQuine's TCPA evidence and (5) in awarding attorney's fees

and costs to Jacoby without making a requisite finding the
motion was frivolous or solely to delay. We conclude the trial
court has subject-matter jurisdiction over Jacoby's breach of
contract claim. We reverse, in part, that portion of the trial
court's order awarding Jacoby attorney's fees and costs and
remand the issue of attorney's fees and costs to the trial court
for a determination as to whether the motion to dismiss was
frivolous or solely intended to delay. We otherwise affirm the
trial court's order. Because all issues are settled in the law, we
issue this memorandum opinion. TEX. R. APP. P. 47.4.

FACTUAL BACKGROUND AS SET

FORTH IN JACOBY'S PETITION 2

In December 2016, Brent Atwood, one of eQuine's Members,
requested a personal loan from Jacoby in the amount of
$100,000. Jacoby agreed to make the loan, which was
evidenced by a Promissory Note (the “Note”). In exchange
for the loan, Atwood agreed to give Jacoby and his wife a
10 percent ownership interest in eQuine. Concurrently with
Jacoby's funding of the loan, Jacoby and his wife received
their ownership interest in eQuine pursuant to the Amended
Limited Liability Company Articles of Organization for
eQuine (“Amended Articles”), effective on December 20,
2016, which was executed by eQuine's Members. Of import
to Jacoby's claim in this case is his reliance on Article 4.8 of
the Amended Articles, which provides:

*2  The Company shall indemnify
any person who was or is a party
defendant or is threatened to be
made a party defendant, pending or
completed action, suit or proceeding,
whether civil, criminal, administrative,
or investigation (other than an action
by or in the right of the Company)
by reason of the fact that he is
or was a Member of the Company,
Manager, employee or agent of the
Company, or is or was serving at the
request of the Company, for instant
expenses (including attorney's fees),
judgments, fines, and amounts paid
in settlement actually and reasonably
incurred in connection with such
action, suit or proceeding if the
Members representing 81% or more
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of the capital interest in the Company
as described in Exhibit 2 determine
that he acted in good faith and
in a manner he reasonably believed
to be in or not opposed to the
best interest of the Company, and
with respect to any criminal action
proceeding, has no reasonable cause to
believe his/her conduct was unlawful.
The termination of any action, suit,
or proceeding by judgment, order,
settlement, conviction, or upon a plea
of “no lo contendere” or its equivalent,
shall not in itself create a presumption
that the person did or did not act in
good faith and in a manner which
he reasonably believed to be in the
best interest of the Company, and
with respect to any criminal action
or proceeding, had reasonable cause
to believe that his/her conduct was
lawful.

(emphasis added).

After receiving an ownership interest in eQuine, Jacoby
served for a period of time as its Chief Operating Officer
(“COO”). As COO, Jacoby was charged with evaluating
private–equity opportunities and soliciting new investors for
the company.

On October 2, 2017, eQuine, Atwood, and Jacoby were
named as defendants in a lawsuit filed by Thomas Schmidt in
Harris County, Texas (the “Schmidt Suit”). Schmidt asserted
defamation, misappropriation of trade secrets, and other
claims, against the defendants and sought recourse against
Jacoby as a co-investor of Schmidt's in two businesses and as
an employee, affiliate, or partner of eQuine.

The Members of eQuine agreed that eQuine would pay for
the joint defense of eQuine, Atwood and Jacoby in the
Schmidt Suit pursuant to Article 4.8 of the Amended Articles.
From October 2017 to April 2018, eQuine paid for the
representation of Jacoby in the Schmidt Suit. In April 2018,
Atwood notified Jacoby that eQuine would no longer pay his
legal fees and costs in the Schmidt Suit. Jacoby then hired his
own counsel to represent him in the Schmidt Suit and has now
incurred fees in connection with that representation.

On November 9, 2018, Jacoby sent a letter to Atwood and
eQuine demanding that they comply with their respective
obligations under the Note and Amended Articles. They
refused to do so, and Jacoby filed suit against them on

November 13. 3

CURRENT SUIT

Jacoby claims eQuine breached the Amended Articles when
it failed and refused to indemnify him for his expenses in
the Schmidt Suit and seeks declarations that he and his wife
have a 10 percent ownership interest in eQuine pursuant to the
Amended Articles and are entitled to distributions under the
Amended Articles consistent with their ownership interests.

eQuine timely moved to dismiss Jacoby's breach of contract
claim under the TCPA, asserting the TCPA applied to Jacoby's
indemnity claim because the claim was asserted in direct
response to, based on, or is related to a written communication
and oral communications pertaining to the Schmidt Suit,
which were exercises of eQuine's right to petition and right

of free speech 4  and that Jacoby could not establish a prima
facie case for each element of his breach of contract claim.

In response, Jacoby asserted that eQuine could not establish
by a preponderance of the evidence that the complained of
conduct is based on, related to, or in response to eQuine's
right to petition or exercise of free speech, and that Jacoby
has established by clear and specific evidence a prima facie
case for each essential element of his breach of contract claim.
In support of his response, Jacoby attached his affidavit and
eleven exhibits, three of which are relevant to Jacoby's breach
of contract claim against eQuine.

*3  In May 2019, an associate judge heard and denied
eQuine's TCPA motion and evidentiary objections, sustained
Jacoby's evidentiary objections to eQuine's evidence, and
awarded Jacoby attorney's fees and costs. eQuine perfected a
de novo appeal to the district court. Following the de novo
hearing, the district court judge affirmed the associate judge's
rulings. eQuine then filed its notice of appeal. At the time
it did so, the district court had not made any findings in
connection with its ruling.
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Applicable Law and Standard of Review

I. Subject-Matter Jurisdiction
In its first issue, eQuine urges the trial court lacks
subject-matter jurisdiction over what eQuine characterizes as
“Jacoby's premature Indemnity Claims.” eQuine did not file
a plea to the jurisdiction, did not specially except to Jacoby's
pleadings, and did not specifically deny Jacoby's assertion
that he has performed all conditions precedent to recovery of
his damages, attorneys' fees, and expenses. See TEX. R. CIV.

P. 54. 5

Ripeness is an element of subject-matter jurisdiction.

Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 928
(Tex. 1998). Because subject-matter jurisdiction is essential
to the authority of a court to decide a case, it cannot be
waived and may be raised for the first time on appeal.

Waco Indep. Sch. Dist. v. Gibson, 22 S.W.3d 849, 851 (Tex.
2000). Accordingly, notwithstanding eQuine's failure to raise
the issue in the trial court, we will address the issue here.
Because eQuine did not specifically deny Jacoby's assertion
that he performed all conditions precedent, we will consider
the averments in Jacoby's pleading in light of controlling
authority on the issue of ripeness.

The indemnity provision upon which Jacoby relies
indemnifies certain individuals for instant expenses
(including attorney's fees), judgments, fines, and amounts
paid in settlement actually and reasonably incurred in
connection with certain actions, suits or proceedings,
provided a certain membership interest determines the

individual acted in good faith. 6  At this juncture, Jacoby seeks
to be indemnified for the attorney's fees he has and will incur
in connection with the Schmidt Suit.

The Texas Supreme Court has stated that an indemnity claim
based on an agreement to indemnify against liabilities has
different characteristics than a simple claim for attorney's

fees. Ingersoll-Rand Co. v. Valero Energy Corp., 997
S.W.2d 203, 210 (Tex. 1999). The attorney's fees are certain to
be incurred as soon as an attorney is retained, while liabilities
covered by an indemnity agreement in any given case may
never be incurred depending on the outcome of the case.
Id. The Texas Supreme Court noted that this difference is
significant. Id.

The indemnity provision upon which Jacoby relies does not
condition payment of attorney's fees on the outcome of an
action, suit, or proceeding. Thus, Jacoby is not precluded
from seeking indemnification for his expenses before a
final judgment. Id. Jacoby's live pleading establishes he has
incurred attorney's fees in connection with the Schmidt Suit,
that he made demand upon eQuine to indemnify him for the
expenses he has incurred, and that eQuine denied his claim
for indemnification. Jacoby's breach of contract claim accrued
upon eQuine's denial of his request for indemnification
and his claim is ripe for decision. Id. Consequently, there
is subject-matter jurisdiction in this case. Accordingly, we
overrule eQuine's first issue.

II. Evidentiary Rulings
*4  In its third issue, eQuine claims the trial court erred

in overruling its objections to Jacoby's affidavit and, as a
result, improperly considered inadmissible evidence when
ruling on the motion to dismiss. Many of eQuine's objections
concern statements in Jacoby's affidavit that do not relate
to the essential elements of Jacoby's claim against eQuine,
for which Jacoby had to provide clear and specific evidence

if eQuine established the application of the TCPA. 7  Thus,
we will limit our discussion here to certain of eQuine's
objections to statements that are relevant to Jacoby's breach

of contract claim. 8  Before doing so, we must determine what
the evidentiary standard is in connection with TCPA hearings
and then limit our discussion to the pertinent objections.

Section 27.006(a) provides the rule on permissible evidence
in a TCPA hearing. TEX. CIV. PRAC. & REM. CODE ANN.
§ 27.006(a). In determining whether a legal action should
be dismissed under Chapter 27, the court shall consider the
pleadings, evidence a court could consider under Rule 166a
of the Texas Rules of Procedure, such as discovery responses,
and supporting and opposing affidavits stating the facts on
which the liability or defense is based. Id.

A well-developed body of law governs affidavits in the
summary judgment context. The cases interpret Rule 166a(f),
which explicitly requires affidavits to be “made on personal
knowledge,” to “set forth such facts as would be admissible
in evidence” and to “show affirmatively that the affiant is
competent to testify to the matters stated therein.” TEX.
R. CIV. P. 166a(f). By asserting objections based on, for
example, the best-evidence rule and hearsay, it appears
eQuine contends the same law applies here. The text of the
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TCPA, however, does not have corresponding language to
Rule 166a(f) describing its affidavit requirements.

We follow our sister court in declining to apply wholesale the

summary judgment affidavit cases here. 9  See MVS Int'l Corp.
v. Int'l Advert. Sols., LLC, 545 S.W.3d 180, 192 (Tex. App.—
El Paso 2017, no pet.). Like our sister court, we are confident
that the “clear and specific” standard in the TCPA at least
requires us to reject conclusory claims made by an affiant. See

In re Lipsky, 460 S.W.3d 579, 593 (Tex. 2015). The text of
the TCPA itself requires that “affidavits stat[e] the facts upon
which the liability or defense is based.” TEX. CIV. PRAC. &
REM. CODE ANN. § 27.006(a). A statement is conclusory if
it provides a conclusion but no underlying facts in support of

the conclusion. See Brown v. Brown, 145 S.W.3d 745, 751
(Tex. App.—Dallas 2004, pet. denied).

*5  eQuine objected to paragraphs 5, 6, 9, 10, 11, 12 and 16
of Jacoby's affidavit as conclusory, unsupported and not based
on personal knowledge. Of these identified paragraphs only
paragraphs 10, 11, 12, and 16 are pertinent to our decision in

this interlocutory appeal. 10

In paragraph 10, Jacoby states he has been named as a
defendant in the Schmidt Suit as a co-investor of Schmidt and
an employee, affiliate or partner of eQuine. Clearly, because
Jacoby is a party to that suit, he has personal knowledge of
his having been named a defendant in that suit. In addition,
Jacoby attached to his affidavit the second amended petition
in the Schmidt Suit identifying Jacoby as a co-investor of
Schmidt in two businesses and as an employee, affiliate and/
or partner in eQuine. Thus, Jacoby's statements in paragraph
10 are not conclusory, and they are supported and are based
on personal knowledge. In paragraph 11, Jacoby states the
Members of eQuine agreed eQuine would pay for the joint
defense of the parties in the Schmidt Suit, and that in doing so
they found he acted in good faith. Jacoby established he and
his wife are Members of eQuine with a 10 percent ownership
interest, Atwood is a Member with a 70 percent ownership
interest and John C. Cooley III is a Member with a 20
percent ownership interest. As a Member, Jacoby has personal
knowledge of member agreements and his conclusion of a
good faith finding is supported by the agreement to indemnify.
In paragraph 12, Jacoby states eQuine paid legal fees and
costs between October 2017 and April 2018. eQuine concedes
this fact but claims it did so in error. In paragraph 13, Jacoby
states Atwood orally notified him in April 2018 that eQuine
would no longer pay fees in the Schmidt Suit. Jacoby is simply

restating a verbal communication to which he was a party
and thus has personal knowledge. In paragraph 16, Jacoby
states he has paid $20,000 in legal fees in connection with
the Schmidt Suit. This is a statement of fact based upon his
own actions. We conclude these complained of statements are
assertions of fact, or conclusions arrived at upon a reasonable
basis, and are based upon a demonstrated personal knowledge
of Jacoby. Accordingly, we overrule eQuine's third issue.

In its fourth issue, eQuine claims the trial court erred in
sustaining Jacoby's objections to the evidence it offered in
connection with its TCPA motion. Because, as discussed
infra, we assume without deciding eQuine met its burden
to establish the application of the TCPA to Jacoby's breach
of contract claim and because, in determining whether
Jacoby met his burden of establishing a prima facie case,
we consider only the pleadings and evidence in favor of
the nonmovant's case, we pretermit discussion of eQuine's
fourth issue complaining about the trial court's ruling on the

evidence it presented. 11  TEX. R. APP. P. 47.1; Moldovan v.
Polito, No. 05–15–01052–CV, 2016 WL 4131890, at *5 (Tex.
App.—Dallas Aug. 2, 2016, no pet.) (mem. op.).

III. TCPA
*6  In its second issue, eQuine contends the trial court

erred in denying its TCPA Motion. Chapter 27 of the
Texas Civil Practice and Remedies Code is an “anti-SLAPP
statute,” meaning that the legislature enacted it to curb

“strategic lawsuits against public participation.” Am.
Heritage Capital, LP v. Gonzalez, 436 S.W.3d 865, 868 (Tex.
App.—Dallas 2014, no pet.). Its main feature is a motion-to-
dismiss procedure that allows defendants at an early stage to
seek dismissal, attorney's fees, and sanctions for the filing of
a meritless suit in response to a defendant's proper exercise of
a protected right. Apple Tree Café Touring, Inc. v. Levatino,
No. 05-16-01380-CV, 2017 WL 3304641, at *2 (Tex. App.—
Dallas Aug. 3, 2017, pet. denied) (mem. op.).

A Chapter 27 movant bears the initial burden of showing by a
preponderance of the evidence “that the legal action is based
on, relates to, or is in response to the party's exercise of the

right of free speech, the right to petition, 12  or the right of
association.” See TEX. CIV. PRAC. & REM. CODE ANN. §

27.005(b). 13  If the movant carries his or her initial burden,
the nonmovant must then establish “by clear and specific
evidence a prima facie case for each essential element of
the claim in question.” Id. § 27.005(c). Notwithstanding the
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nonmovant's proof of a prima facie case, however, the court
shall dismiss a legal action against the movant if the movant
establishes by a preponderance of the evidence each essential
element of a valid defense to the nonmovant's claim. Id. §
27.005(d). “We review de novo the trial court's determinations
that the parties met or failed to meet their burdens of proof

under section 27.005.” Watson v. Hardman, 497 S.W.3d
601, 605 (Tex. App.—Dallas 2016, no pet.).

eQuine contends it met its burden to show the applicability
of the TCPA because it proved Jacoby's suit was in response
to its right to petition. Jacoby, on the other hand, argues the
TCPA does not apply.

We need not address the applicability of the TCPA to Jacoby's
claim against eQuine, however, because, even assuming
without deciding the TCPA applies, the record before us
establishes that Jacoby has met his burden to establish by clear
and specific evidence a prima facie case for each element of
his breach of contract claim against eQuine and that eQuine
did not attempt to establish a valid defense to the claim.

A “prima facie case” refers to “evidence sufficient as a
matter of law to establish a given fact if it is not rebutted

or contradicted.” In re Lipsky, 460 S.W.3d at 590. “Clear
and specific evidence” of each essential element of a claim
is more than “mere notice pleading.” Id. Instead, a plaintiff
must “provide enough detail to show the factual basis for its

claim.” Id. at 590–91.

The TCPA's requirement of proof by clear and specific
evidence does not “impose an elevated evidentiary standard,”
does not “categorically reject circumstantial evidence,” and
does not “impose a higher burden of proof than that required

of the plaintiff at trial.” Id. at 591. Instead, the standard
is met when the plaintiff, for each essential element of her
claim, provides the “minimum quantum” of “unambiguous,”
“explicit” evidence “necessary to support a rational inference

that the allegation of fact is true.” Id. at 590.

*7  When determining whether the nonmovant presented
a prima facie case, we consider only the pleadings and
evidence in favor of the nonmovant's case. Moldovan, 2016
WL 4131890, at *5. We do not consider whether the movant
presented evidence rebutting the nonmovant's case; such
evidence is appropriate in determining a defendant's motion
for summary judgment or at trial but not in determining

whether the nonmovant presented a prima facie case. Id. In
accordance with Lipsky, we review the record to determine
whether Jacoby provided, for each essential element of his
claim, the “minimum quantum” of “unambiguous,” “explicit”
evidence “necessary to support a rational inference that the

allegation of fact is true.” Lipsky, 460 S.W.3d at 590.

Jacoby pleaded a cause of action for breach of an
indemnification agreement. Claims for breach of an
indemnity agreement are analyzed using the same elements
as breach of contract claims. Expro Ams., LLC v. Sanguine
Gas Expl., LLC, 351 S.W.3d 915, 920 (Tex. App.—Houston
[14th Dist.] 2011, pet. denied). Accordingly, Jacoby had to
prove: (1) the formation of a valid agreement, (2) performance
by Jacoby (3) breach by eQuine, and (4) Jacoby's damages

resulting from the breach. S & S Emergency Training Sols.,
Inc. v. Elliott, 564 S.W.3d 843 (Tex. 2018).

As to the existence of an agreement between eQuine and
Jacoby, Jacoby presented the Amended Articles, identifying
the Members of eQuine as Atwood, John C. Cooley III,
and the Jacobys. Jacoby averred that Atwood sent him
the fully executed Amended Articles with a notation,
“Merry Christmas – Partner.” The Amended Articles contain
the indemnity agreement upon which Jacoby relies. The
indemnity provision provides, in part, for the payment of
attorney's fees to a person who is a party defendant by reason
of the fact that he is or was a Member of the company,
Manager, employee or agent of the company if those fees
were reasonably incurred in connection with the suit and if
81 percent of the membership interest determines the person
acted in good faith and in a manner he reasonably believed to
be in or not opposed to the best interest of the Company.

eQuine contends Jacoby failed to present evidence of a valid
agreement because he did not prove that he and his wife
made the $10 capital contribution identified in the Amended
Articles. eQuine's contention is without merit because Exhibit
3 to the Amended Articles, contains a Capital Contribution
form signed by all of the Members documenting each
Member's initial contribution. Moreover, Jacoby pleaded he
performed all conditions precedent to his right to recover
damages. eQuine did not specifically deny this assertion, so
Jacoby was under no obligation to establish payment of the
capital contribution. See TEX. R. CIV. P. 54; Cmty. Bank
& Trust, S.S.B. v. Fleck, 107 S.W.3d 541, 542 (Tex. 2002)
(“Absent a specific denial [by defendant], [plaintiff] was
relieved of the burden of proving that conditions precedent
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to recovery had been met.”). We conclude Jacoby presented
clear and specific evidence of the formation of a valid
agreement.

As to performance, or application of the indemnity provision
to the Schmidt Suit, Jacoby established that he was a Member
of eQuine when Schmidt filed his suit, that he was named

a party to the Schmidt Suit, in part, 14  because he was an
employee, affiliate or partner of eQuine. In addition, Jacoby
averred that all of the Members agreed that eQuine would pay
for the joint defense of eQuine, Atwood, and Jacoby in the
Schmidt Suit. In addition, Jacoby averred that eQuine did in
fact pay for his attorney's fees and costs in connection with
the Schmidt Suit from October 2017 to April 2018. These
statements are clear and specific evidence that Jacoby was
entitled to indemnification under the agreement. Moreover,
the record shows Jacoby pleaded that he had performed all
conditions precedent to the recovery of damages, attorney's
fees and expense and eQuine did not specifically deny that
any conditions precedent had occurred, thus, notwithstanding
our conclusion Jacoby met his burden with respect to the
second essential element of his breach of contract claim,
Jacoby was not required to present clear and specific evidence
of same.

*8  As to breach of the agreement, Jacoby established
that eQuine stopped paying his attorney's fees and costs in
connection with the Schmidt Suit in April 2018, that he sent
a letter to eQuine on November 9, 2018, demanding that
it indemnify and defend him in the Schmidt Suit and that
it refused to do so. We conclude this is clear and specific
evidence of eQuine's breach of the agreement.

As to damages, Jacoby established that as a result of eQuine
terminating payment for his defense in the Schmidt Suit, he
was forced to hire counsel to represent him in that suit, he has
incurred legal expenses of $20,000 therewith, and additional
fees will be incurred as the case continues. This is clear and
specific evidence of damages.

Because Jacoby presented clear and specific evidence of
each essential element of his breach of contract claim, he
established a prima facie case, warranting denial of eQuine's
TCPA motion. We overrule eQuine's second issue.

IV. Attorney's Fees
In its final issue, eQuine asserts the trial court erred in
awarding Jacoby attorney's fees and costs without making
either of the requisite section 27.009(b) findings. If the trial
court finds that a motion to dismiss filed under Chapter 27
is frivolous or solely intended to delay, the court may award
court costs and reasonable attorney's fees to the responding
party. TEX. CIV. PRAC. & REM. CODE ANN. § 27.009(b).
The record before us does not show that the trial court
found the motion to dismiss was frivolous or solely intended
to delay. Accordingly, we sustain eQuine's fifth issue, and
remand the issue of attorney's fees and costs to the trial
court for a determination as to whether eQuine's motion was
frivolous or solely intended to delay. See Levatino, 2017 WL

3304641, at *9 (citing Fawcett v. Grosu, 498 S.W.3d 650,
666 (Tex. App.–Houston [14th Dist.] 2016, pet. denied)).

CONCLUSION

We reverse, in part, that portion of the trial court's order
awarding Jacoby attorney's fees and costs, and remand the
attorney's fees and costs issue to the trial court to determine
whether eQuine's motion was frivolous or solely intended to
delay. TEX. CIV. PRAC. & REM. CODE ANN. § 27.009(b).
We otherwise affirm the trial court's order.

All Citations

Not Reported in S.W. Rptr., 2020 WL 2079183

Footnotes

1 The Texas Legislature amended the TCPA effective September 1, 2019. Those amendments apply to “an
action filed on or after” that date. Act of May 17, 2019, 86th Leg., R.S., ch. 378, § 11, 2019 Tex. Sess. Law
Serv. 684, 687. Because this lawsuit was filed before September 1, 2019, the law in effect before September
1 applies. See Act of May 21, 2011, 82d Leg., R.S., ch. 341, § 2, 2011 Tex. Gen. Laws 961–64, amended by
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Act of May 24, 2013, 83d Leg., R.S., ch. 1042, 2013 Tex. Gen. Laws 2499–2500. All citations to the TCPA
are to the version before the 2019 amendments took effect.

2 We recognize that eQuine does not agree with many of Jacoby's factual assertions. Ultimately the fact finder

will decide whose version of the facts are believable. City of Keller v. Wilson, 168 S.W.3d 802, 819 (Tex.
2005).

3 While Atwood is a party to the lawsuit, he was not a party to the TCPA motion and is not a party to this appeal.
Thus, we limit our discussion to Jacoby's claims concerning eQuine.

4 During oral argument, eQuine conceded that it cannot establish Jacoby's suit is in response to its right to free
speech and that it is relying on its claim the suit is in response to its right to petition.

5 Rule 54 provides, “In pleading the performance or occurrence of conditions precedent, it shall be sufficient to
aver generally that all conditions precedent have been performed or have occurred. When such performances
or occurrences have been so plead, the party so pleading same shall be required to prove only such of them
as are specifically denied by the opposite party.”

6 The full text of the indemnity provision is set forth supra at page 3.
7 Several of Jacoby's statements concern his claim against Atwood.
8 The relevant statements are contained in paragraphs 3 (Atwood agreed to issue the Jacobys a 10 percent

interest in eQuine), 4 (Atwood sent Jacoby the Amended Articles signed by the Members with a notation
“Merry Christmas – Partner”), 10 (Jacoby is named a defendant in the Schmidt Suit as a co-investor of
Schmidt and an employee, affiliate and/or partner of eQuine), 11 (Members agreed eQuine would pay for the
joint defense of the parties in the Schmidt Suit, finding of good faith actions), 12 (eQuine paid legal fees and
costs between October 2017 and April 2018), 13 (Atwood orally notified Jacoby in April 2018 eQuine would
no longer pay fees in the Schmidt Suit), 16 (Jacoby has paid $20,000 in legal fees in connection with the
Schmidt Suit), and 17 (Jacoby sent a letter dated November 9, 2018, demanding that eQuine indemnify him
in the Schmidt Suit under the Amended Articles and eQuine failed and refused to do so).

9 In doing so we note that in the TCPA context, unlike the summary-judgment context, the trial court may
consider the pleadings. Thus, the TCPA requirements are not synonymous or on par with the requirements
in summary-judgment practice.

10 Paragraph 5 concerns profit distributions to eQuine Members, paragraph 6 concerns periodic distributions the
Jacobys received from eQuine, and paragraph 9 recounts a communication from Atwood to Jacoby relaying
that the Board decided to remove Atwood and Jacoby as officers of the company.

11 eQuine did not attempt to establish a defense to Jacoby's claim. Thus, our inquiry ends with a determination
as to whether Jacoby presented clear and specific evidence of each essential element of his claim.

12 The right to petition refers to a wide range of communications relating to judicial, administrative or other

governmental proceedings. See In re Lipsky, 460 S.W.3d 579, 586 n.5 (Tex. 2015).
13 The amendments effective September 1, 2019 are inapplicable to this case, so the discussion in this opinion

is limited to the statute in effect at the time the case was filed. See Act of May 17, 2019, 86th Leg., R.S.,
ch. 378, § 11, 2019 Tex. Sess. Law Serv. 684, 687 (“A legal action filed before the effective date of this Act
[September 1, 2019] is governed by the law in effect immediately before that date, and that law is continued
in effect for that purpose.”).

14 Schmidt also sued Jacoby as a co-investor with Schmidt in two businesses.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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545 S.W.3d 180
Court of Appeals of Texas, El Paso.

MVS INTERNATIONAL CORPORATION
and Manuel Saturno, Appellants,

v.
INTERNATIONAL ADVERTISING SOLUTIONS,

LLC, Next Level Firm, LLC, Rene Rascon, Appellees.

No. 08-16-00173-CV
|

October 11, 2017

Synopsis
Background: Operator of radio station sued two advertising
agencies for non-payment of advertising services, as
evidenced by unpaid invoices. Agencies and their principal
filed counterclaim and a third-party claim, alleging radio
station manager and a third party with whom agencies had
previously settled a legal dispute conspired to have station add
false charges to agencies' account, then sue on unpaid invoices
and harm agencies' credit and business reputation. Radio
station and manager moved to dismiss counterclaim under
the Texas Citizens Participation Act (TCPA) on grounds that
it was in response to their right to free speech, right to
petition, and right of association. Agencies responded with
supplemental answers and petitions, alleging claims including
civil conspiracy and breach of settlement agreement against
the third party with whom it had settled legal dispute. Radio
station and principal moved to dismiss. The District Court,
El Paso County, TC 2015-DCV3098, Marcos Lizarraga, J.,
granted motion in part. Interlocutory appeal was filed.

Holdings: The Court of Appeals, Ann Crawford McClure,
C.J., held that:

[1] radio station's alleged communications to other media
outlets constituted free speech protected under TCPA;

[2] radio station's alleged communications to concert
promoter were not protected under TCPA;

[3] advertising agency's breach of contract claim was not
barred by TCPA;

[4] majority of advertising agency's fraud claims were not
barred by TCPA;

[5] radio station's filing of lawsuit for debt collection and
communications to third parties were protected under TCPA
as right to petition and free speech, barring advertising
agency's claim for interference with business relations;

[6] evidence was insufficient to support advertising agency's
claims for business disparagement; and

[7] evidence was insufficient to support claim by advertising
agency's principal for intentional infliction of emotional
distress.

Reversed and remanded in part with instructions.

Procedural Posture(s): Motion to Dismiss.

West Headnotes (42)

[1] Pleading Application and proceedings
thereon

Under the Texas Citizens Participation Act
(TCPA), demonstrating a prima facie case has
a traditional legal meaning, which refers to
evidence sufficient as a matter of law to establish
a given fact if it is not rebutted or contradicted;
a prima facie case has the minimum quantum
of evidence necessary to support a rational
inference that the allegation of fact is true. Tex.
Civ. Prac. & Rem. Code Ann. § 27.001.

1 Cases that cite this headnote

[2] Pleading Application and proceedings
thereon

On a motion to dismiss under the Texas Citizens
Participation Act (TCPA), the pleadings and
evidence should be viewed in a light favorable
to the non-movant. Tex. Civ. Prac. & Rem. Code
Ann. § 27.006(a).

3 Cases that cite this headnote

[3] Appeal and Error Anti-SLAPP laws

The Court of Appeals applies the de novo
standard in reviewing a trial court's ruling on
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a motion to dismiss under the Texas Citizens
Participation Act (TCPA). Tex. Civ. Prac. &
Rem. Code Ann. § 27.001.

5 Cases that cite this headnote

[4] Courts Making and promulgation of rules

The appellate court is not empowered to create a
rule by judicial fiat for purposes of determining
when a response and affidavit in relation to a
hearing should be filed.

[5] Appeal and Error Judgment

Judgment Defects and objections

Form defects in affidavits in the summary
judgment context must be preserved by both
an objection and ruling at the trial court, while
substantive objections can be raised even on
appeal. Tex. R. Civ. P. 166a(f).

2 Cases that cite this headnote

[6] Pleading Application and proceedings
thereon

The clear and specific standard for prima facie
claims under the Texas Citizens Participation Act
(TCPA) requires the court to reject conclusory
claims made by an affiant under the Act;
a statement is conclusory if it provides a
conclusion but no underlying facts in support of
the conclusion. Tex. Civ. Prac. & Rem. Code
Ann. § 27.005(c).

6 Cases that cite this headnote

[7] Affidavits Knowledge or information of
affiant

Affidavits must be based on personal knowledge,
not supposition.

[8] Pleading Frivolous pleading

Radio station's alleged communications to other
media outlets that two advertising agencies
did not pay their bills to station constituted
communications in connection with a matter of

public concern, and therefore, were free speech
protected under the Texas Citizens Participation
Act (TCPA) from agencies' claim that station
conspired with others to ruin its reputation and
credit. Tex. Civ. Prac. & Rem. Code Ann. §
27.001(7)(E).

1 Cases that cite this headnote

[9] Pleading Frivolous pleading

Unlike the definition of free speech, an
associational communication under the Texas
Citizens Participation Act (TCPA) is not
expressly conditioned on a public purpose. Tex.
Civ. Prac. & Rem. Code Ann. § 27.001(2).

2 Cases that cite this headnote

[10] Pleading Frivolous pleading

Commercial speech exemption from Texas
Citizens Participation Act (TCPA) did not
apply to radio station's alleged communications
to other media outlets indicating that two
advertising agencies did not pay their bills
to station, which were free speech under the
Act and otherwise protected from agencies'
claim that station conspired with others to
ruin its reputation and credit; affidavit and
deposition testimony of agencies' principal
submitted on motion to dismiss did not indicate
how statements were made as part of station's
sale of goods or services, or that recipients of
statements were actual or potential buyers or
customers. Tex. Civ. Prac. & Rem. Code Ann. §
27.010(b).

1 Cases that cite this headnote

[11] Pleading Frivolous pleading

Commercial speech exemption from Texas
Citizens Participation Act (TCPA) applied
to radio station's alleged communications to
director of company involved in concert
promotion that two advertising agencies had a
bad reputation and owed the station and another
party money, so that such communications were
not protected by the Act from agencies' claim
that station conspired with others to ruin its
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reputation and credit; affidavit and deposition
testimony of agencies' principal submitted on
motion to dismiss indicated that station promoted
large events, that concert promoter provided an
opportunity to launch that part of the business,
and that communications to the promoter were
made as part of station's own efforts to promote
concerts and obtain business from the concert
promoter. Tex. Civ. Prac. & Rem. Code Ann. §
27.010(b).

[12] Conspiracy Definition and elements of
civil conspiracy in general

An action for civil conspiracy has five elements:
(1) a combination of two or more persons; (2) the
persons seek to accomplish an object or course
of action; (3) the persons reach a meeting of the
minds on the object or course of action; (4) one or
more unlawful, overt acts are taken in pursuance
of the object or course of action; and (5) damages
occur as a proximate result.

2 Cases that cite this headnote

[13] Conspiracy Meeting of the minds

Conspiracy Specific intent

An actionable civil conspiracy requires specific
intent to agree to accomplish something unlawful
or to accomplish something lawful by unlawful
means, which necessarily requires a meeting of
the minds on the object or course of action; the
conspiring parties must be aware of the intended
harm or proposed wrongful conduct at the outset
of the combination or agreement.

2 Cases that cite this headnote

[14] Conspiracy Reputational interests;
defamation

Allegations by advertising agencies that radio
station conspired with a client to ruin agencies'
reputation and credit by, inter alia, creating false
charges and instituting debt collection action
against agencies, failed to state conspiracy claim,
absent evidence that conduct was part of an
agreed course of conduct between station and
client.

[15] Telecommunications Advertising
Contracts and Rates

Texas Citizens Participation Act (TCPA) did
not apply to bar advertising agency's breach of
contract claim against radio station alleging, inter
alia, that radio station failed to air advertising as
ordered by agency or aired at a time when there
was no listening audience; alleged conduct did
not constitute communications made between
radio station and any other entity, and therefore,
the protections of free speech and freedom of
association under TCPA did not apply. Tex. Civ.
Prac. & Rem. Code Ann. § 27.001.

[16] Pleading Frivolous pleading

The commercial speech exception of the Texas
Citizens Participation Act (TCPA) applied to the
majority of advertising agency's fraud claims
against radio station, alleging, inter alia, that
radio station induced agency into placing orders
for advertising by making false representations
regarding pricing and timing of advertising air
time; alleged conduct involved communications
made in direct furtherance of radio station's
business of selling advertising time. Tex. Civ.
Prac. & Rem. Code Ann. § 27.010(b).

[17] Pleading Frivolous pleading

Advertising agency's counterclaim for
interference with business relations against radio
station that sued it for non-payment of debt
incurred for radio air time advertisements, based
on radio station's alleged communications to
third parties that advertising agency did not
pay its bills and station's filing of lawsuit for
payment of debt, involved conduct protected
under the Texas Citizens Participation Act
(TCPA); communications were free speech and
lawsuit involved right to petition. Tex. Civ. Prac.
& Rem. Code Ann. § 27.001(4)(A)(i).

1 Cases that cite this headnote
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[18] Torts Business relations or economic
advantage, in general

Advertising agency failed to establish prima
facie case for interference with business relations
in its counterclaim against radio station that
sued agency for unpaid debt for advertising
purchased by agency; agency's affidavit on
motion to dismiss failed to prove the existence
of relationships or transactions with the entities
with which radio station was accused of
interfering.

[19] Torts Prospective advantage, contract or
relations;  expectancy

To prevail on a claim for tortious interference
with prospective business relations, a plaintiff
must establish that (1) a reasonable probability
existed that the plaintiff would have entered into
a business relationship with a third party; (2) the
defendant either acted with a conscious desire to
prevent the relationship from occurring or knew
the interference was certain or substantially
certain to occur as a result of the conduct; (3) the
defendant's conduct was independently tortious
or unlawful; (4) the interference proximately
caused the plaintiff injury; and (5) the plaintiff
suffered actual damage or loss as a result.

2 Cases that cite this headnote

[20] Pleading Frivolous pleading

Advertising agency's business disparagement
counterclaim against radio station that sued it
for non-payment of debt, alleging that station
disseminated allegedly false statements to clients
of advertising agency that agency failed to pay
radio station for advertising air time, related to
radio station's exercise of free speech protected
by Texas Citizens Participation Act (TCPA). Tex.
Civ. Prac. & Rem. Code Ann. § 27.001(3).

[21] Pleading Frivolous pleading

Advertising agency's defamation counterclaim
against radio station that sued it for non-payment
of debt, alleging that station disseminated false

statements to clients of advertising agency that
agency failed to pay radio station for advertising
air time, was related to radio station's exercise
of free speech protected by Texas Citizens
Participation Act (TCPA). Tex. Civ. Prac. &
Rem. Code Ann. § 27.001(3).

[22] Libel and Slander Nature and elements in
general

“Business disparagement” describes a
derogatory publication about a person's
economic or commercial interests.

[23] Libel and Slander Nature and form of
remedy

The tort of defamation protects the personal
reputation of an injured party, whether that party
is an individual or a business entity.

[24] Libel and Slander Nature and elements in
general

To prevail on a business disparagement claim,
a plaintiff must establish that (1) the defendant
published false and disparaging information
about it, (2) with malice, (3) without privilege,
(4) that resulted in special damages to the
plaintiff.

2 Cases that cite this headnote

[25] Libel and Slander Injury from slander

The special damages for a business
disparagement claim are synonymous with
economic damages, as distinguished from
general damages.

2 Cases that cite this headnote

[26] Libel and Slander Nature and elements of
defamation in general

To prevail on a defamation claim, a plaintiff must
prove: (1) the publication of a false statement
of fact to a third party; (2) that defamed the
plaintiff; (3) with the requisite degree of fault
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regarding the truth of the statement (negligence
if the plaintiff is a private individual); and (4)
damages.

4 Cases that cite this headnote

[27] Libel and Slander Presumption as to
damage;  special damages

Libel and Slander Injury to reputation

Libel and Slander Mental suffering and
emotional distress

General damages are recoverable under a
defamation claim for non-economic losses, such
as loss of reputation and mental anguish;
additionally, if a statement is defamatory per se,
then damages are presumed.

2 Cases that cite this headnote

[28] Libel and Slander Actions

Affidavit of advertising agency's principal,
which stated that agency was unable to obtain
credit or conduct business due to radio station's
alleged dissemination of false statements that
agency did not pay bills for advertising,
was insufficient to support agency's claim
against radio station for business disparagement;
affidavit was conclusory, as it was devoid of
specific facts that illustrated how radio station's
alleged remarks actually caused such losses.

[29] Pleading Application and proceedings
thereon

General averments of direct economic losses and
lost profits do not satisfy the clear and specific
evidence standard under the Texas Citizens
Participation Act (TCPA) without specific facts
illustrating how a defendant's alleged remarks
about a plaintiff's activities actually caused such
losses. Tex. Civ. Prac. & Rem. Code Ann. §
27.001.

1 Cases that cite this headnote

[30] Libel and Slander Publication

Affidavit of advertising agency's principal
averring that radio station made statements to
agency's clients that it owed station money,
was a deadbeat, and that agency had kept
money from clients meant to pay for radio
station's advertising, was insufficient to prove
that radio station published a false statement to
a third party, as required to sustain defamation
counterclaim against radio station which had
sued agency for unpaid debt for advertising
purchased by agency; the affidavit was devoid of
specific facts that illustrated how agency knew
of such statements and to whom the statements
were actually made.

[31] Damages Particular Cases

Alleged conduct by radio station, including
submission of false invoices for advertising
agency, demand for payment on such invoices,
and statements to other media outlets that agency
did not pay its bills, was not sufficiently extreme
and outrageous to state claim by principal of
agency for intentional infliction of emotional
distress.

[32] Damages Particular Cases

Principal of advertising agency failed to present
sufficient evidence that alleged conduct by radio
station, including submission of false invoices
for advertising agency, demand for payment on
such invoices, and statements to other media
outlets that agency did not pay its bills, caused
him severe emotional distress, as required to state
claim against station for intentional infliction of
emotional distress; although principal alleged he
suffered loss of sleep, problems with digestion,
and anxiety attacks, he provided insufficient
details as to frequency or severity, and presented
no evidence that he sought counseling or medical
treatment.

[33] Damages Elements in general

To recover for intentional infliction of emotional
distress, a plaintiff must prove (1) the defendant
acted intentionally or recklessly; (2) the conduct
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was extreme and outrageous; (3) the actions
of the defendant caused the plaintiff emotional
distress; and (4) the resulting emotional distress
was severe.

1 Cases that cite this headnote

[34] Damages Nature of conduct

Under theory of intentional infliction of
emotional distress, “extreme and outrageous
conduct” is defined as conduct so outrageous in
character, and so extreme in degree, as to go
beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a
civilized community.

1 Cases that cite this headnote

[35] Damages Nature of conduct

Damages Humiliation, insults, and
indignities

Under the theory for intentional infliction of
emotional distress, the fact that a defendant's
conduct is tortious or otherwise wrongful does
not render it extreme and outrageous; nor does
extreme and outrageous conduct include mere
insults, indignities, threats, annoyances, or petty
oppression.

[36] Damages Intentional or Reckless Infliction
of Emotional Distress;  Outrage

The tort of intentional infliction of emotional
distress is referred to as a gap-filler, judicially
created to allow recovery in those rare instances
in which a defendant intentionally inflicts severe
emotional distress in a manner so unusual that the
victim has no other recognized theory of redress.

1 Cases that cite this headnote

[37] Damages Mental suffering and emotional
distress

On a claim of intentional infliction of emotional
distress, a court at the outset must make the initial
determination of whether the conduct alleged
was extreme and outrageous.

[38] Damages Mental suffering and emotional
distress

If reasonable minds could differ, on a claim of
intentional infliction of emotional distress, a jury
should decide if the conduct was sufficiently
extreme and outrageous to result in liability.

[39] Damages Nature of conduct

On a claim of intentional infliction of emotional
distress, courts should consider the entire set of
circumstances surrounding the conduct, such as
the defendant's course of conduct, the context of
the parties' relationship, whether the defendant
knew the plaintiff was particularly susceptible to
emotional distress, and the defendant's motive or
intent.

[40] Damages Nature of Injury or Threat

Damages Humiliation, insults, and
indignities

Under the theory of intentional infliction of
emotional distress, severe emotional distress
is meant to be something more than just
emotional distress; generally, a plaintiff must
show more than mere worry, anxiety, vexation,
embarrassment, or anger.

[41] Principal and Agent Settlement

Advertising agency could not establish that
radio station, as alleged agent of one of its
clients, breached a non-disparagement clause in a
settlement agreement between client and agency
in prior legal dispute, as station was not a party
to such agreement.

[42] Principal and Agent Nature of the relation
in general

An agency relationship is a consensual
agreement between the principal and the agent.
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*186  Appeal from 168th District Court of El Paso County,
Texas (TC # 2015-DCV3098), The Honorable Marcos
Lizarraga, Judge

Attorneys and Law Firms

ATTORNEY FOR APPELLEES: Hon. Doris Sipes, 310 N.
Mesa, Suite 310, El Paso, TX 79901.

ATTORNEY FOR APPELLANT: Hon. David M. Mirazo,
Mounce, Green, Myers, Safi, Paxson & Galatzan, P. O. Box
1977, El Paso, TX 79999-1977.

Before McClure, C.J., Rodriguez, and Palafox, JJ.

OPINION

ANN CRAWFORD McCLURE, Chief Justice

In this appeal, we deal with the ever-broadening application
of TEX.CIV.PRAC.&REM.CODE ANN. § 27.001 et. seq.
(West 2015), more commonly referred to as the Texas
Citizens Participation Act (TCPA). This case began as a
routine collections suit: a creditor sued several debtors for
non-payment of a debt, as evidenced by unpaid invoices.
The debtors counterclaimed, asserting that several cross-
defendants conspired to falsify the invoices, and then
communicated the fact of their subsequent non-payment
to third-parties. The counterclaim triggered the creditors'
use of the TCPA seeking to dismiss various counts of the
counterclaim. While denying they improperly conspired or
made the specific derogatory communications complained of,
the creditors contended that the communications as alleged
would implicate their rights to free speech, right of petition,
and right of association as those terms are uniquely defined
by the TCPA. After it dismissed some, but not all, of the
counterclaims for other reasons, the trial court decided the
TCPA motion was moot. We disagree with that conclusion
reverse and remand in part.

FACTUAL SUMMARY

This suit began as an action to collect a debt. MVS
International Corp. (MVS) sued *187  International
Advertising Solutions, LLC (IAS) and Next Level Firm,
LLC (Next Level) for $60,115.45 allegedly owed for unpaid
advertising and other services. MVS runs a radio station. IAS

and Next Level are advertising agencies that buy ad time and
design media campaigns on behalf of their clients.

This otherwise mundane commercial dispute took an unusual
twist when IAS and Next Level, along with their principal,
Rene Rascon, (collectively the Appellees) filed an Original
Counterclaim and Third Party Claim. The pleading added
new parties, including MVS's General Manager, Manuel
Saturno. It also added Southwest University and its principals

as defendants (Southwest defendants). 1  The gist of the
Counterclaim's factual allegations contend that in 2014,
Rascon and the Southwest defendants settled a legal dispute
between themselves, but the Southwest defendants continued
to harbor animosity towards Rascon. The Southwest
defendants and Saturno were close friends, and allegedly
developed a plan to injure the credit and business reputation
of Appellees. According to the Counterclaim, the Southwest
defendants paid Saturno $300,000 in exchange for MVS
changing computerized invoice records to add false charges
to Appellees' accounts. MVS would then sue on the unpaid
invoices as evidenced by the original petition in this case. The
Counterclaim further alleged that MVS and Saturno reported
to the credit bureaus that the false billings were unpaid, and
published to “other public media outlets” that Appellees were
“deadbeats” and advised others not to do business with them.

After deposing Rascon and serving paper discovery, MVS
and Saturno responded to the Counterclaim with a series of
motions. They moved to dismiss under TEX.R.CIV.P. 13 and
91a, as well as TEX.CIV.PRAC.&REM.CODE ANN. § 9.011
and § 10.001 (West 2017). And pertinent to this appeal, they
filed a motion on April 4, 2016, to dismiss the case under the
TCPA. The TCPA motion claimed that the allegations in the
Counterclaim were based on, related to, or were asserted in
response to Appellants' right to free speech, right to petition
and right of association.

Appellees responded by filing Defendants' Supplemental
Answer and Counter Plaintiffs and Third Party Plaintiffs

Amended Claims (the amended Counterclaim). 2  The
amended pleading omitted some earlier factual allegations,
such as the contention that the counter-defendants had
reported the bad debt to the credit bureaus, or had somehow
retrieved and changed filings made with the FCC. The core
of the factual allegations, however, were the same: based on
an agreement with the Southwest defendants and payment
from them, MVS and Saturno had changed and falsified
its invoices for advertising that consequently went unpaid.
*188  They then reported the bad debt along with other
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disparaging comments to others in the industry who stopped
doing business with Appellees.

From these factual allegations, Appellees alleged these causes
of action: (1) civil conspiracy; (2) breach of contract; (3)
fraud; (4) interference with business relations; (5) business
disparagement; (6) defamation and intentional infliction of
emotional distress; (7) violation of the Deceptive Trade Act
and (8) spoliation. MVS and Saturno filed a supplement to
their TCPA motion to dismiss, addressing the newly added
causes of action.

Appellees then filed a First Supplemental Claim for
Breach of Settlement Agreement alleging that the Southwest
defendants had agreed to a non-disparagement clause in
their earlier settlement agreement. They claimed that the
Southwest defendants breached that clause by defaming
them, and accused Rascon of having stolen from the
Southwest defendants. The supplemental petition further
claimed that the Southwest defendants enlisted MVS and
Saturno “to repeat such statements to other media outlets.”
The supplemental petition described MVS and Rascon
as agents of the Southwest defendants for spreading the
derogatory information to other media outlets.

The trial court granted MVS and Saturno's Rule 91a motion
in part, dismissing Appellees' DTPA, statutory fraud, breach
of FCC rules, breach of Chapter 32 of the Texas Penal
Code, and spoliation claims. The trial court also dismissed
the infliction of emotional distress claims made by the
corporate entities IAS and Next Level. Finally, the trial
court dismissed the breach of contract claims asserted
against Saturno individually. The court awarded MVS and
Saturno attorney's fees under their Rule 91a motion. After
noting that the Rule 91a and TCPA motions were argued
together, the trial court concluded that the TCPA motion was
moot. MVS and Saturno then filed this interlocutory appeal.
TEX.CIV.PRAC.&REM.CODE ANN. § 51.014(a)(12)(West
Supp. 2016)(authorizing an appeal from an interlocutory
order that “denies a motion to dismiss filed under [the
TCPA]”).

CONTROLLING LAW

The Legislature passed the TCPA to “encourage and
safeguard the constitutional rights of persons to petition,
speak freely, associate freely, and otherwise participate
in government to the maximum extent permitted by law

and, at the same time, protect the rights of a person
to file meritorious lawsuits for demonstrable injury.”
TEX.CIV.PRAC.&REM.CODE ANN. § 27.002. To that end,
we are to construe the act “liberally to effectuate its purpose
and intent fully.” Id. § 27.011(b).

The Act provides a two-step process to protect the exercise

of those rights. ExxonMobil Pipeline Co. v. Coleman, 512

S.W.3d 895, 898-99 (Tex. 2017); In re Lipsky, 460 S.W.3d
579, 586 (Tex. 2015)(orig. proceeding). Under the first step,
a defendant invokes the TCPA by timely moving to dismiss a
claim upon an initial showing, supported by a preponderance
of the evidence, that the plaintiff's claim “is based on, relates
to, or is in response to the [movant's] exercise of: (1) the
right of free speech; (2) the right to petition; or (3) the
right of association.” TEX.CIV.PRAC.&REM.CODE ANN.
§ 27.005(b).

Though the stated purpose of the TCPA is to protect
certain constitutionally protected rights, the manner in which
those rights are statutorily defined is not coextensive with
constitutional jurisprudence. For instance, the TCPA defines
“exercise of the right of free speech” as “a communication
made in connection with a matter of public concern.” Id.
at § 27.001(3). A communication *189  is broadly defined
to include “the making or submitting of a statement or
document in any form or medium, including oral, visual,
written, audiovisual, or electronic.” Id. § 27.001(1). A
matter of public concern “includes an issue related to: (A)
health or safety; (B) environmental, economic, or community
well-being; (C) the government; (D) a public official or
public figure; or (E) a good, product, or service in the
marketplace.” Id. § 27.001(7). Applying this language, the
Texas Supreme Court held that “the plain language of the
Act merely limits its scope to communications involving
a public subject—not communications in public form.”

Lippincott v. Whisenhunt, 462 S.W.3d 507, 509 (Tex.

2015). The court reiterated that view in Coleman, holding
that internal communications between company employees

were protected by the Act. Coleman, 512 S.W.3d at 901;

see also Elite Auto Body LLC v. Autocraft Bodywerks, Inc.,
520 S.W.3d 191, 202 (Tex.App.—Austin, no pet. h.)(“Very

recently, however, the Texas Supreme Court in Coleman
seems to have put to rest any notion that any constitutional
connotations of ‘right of association,’ ‘right of free speech,’
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or ‘right to petition’ should inform the meaning of the TCPA's
corresponding ‘exercise of’ definitions....”).

If the defendant successfully makes a showing under the first
step, then the burden shifts to the plaintiff to “establish[ ]
by clear and specific evidence a prima facie case for each
essential element of the claim in question.” [Emphasis added].
Id. § 27.005(c). The Act does not define the term “clear and
specific evidence.” We therefore give the words their plain

or common meaning. FKM P'ship, Ltd. v. Bd. of Regents
of Univ. of Hous. Sys., 255 S.W.3d 619, 633 (Tex. 2008)(use
of plain or common meaning when words or phrases are
not defined by statute or have not acquired a special or

technical meaning). The In re Lipsky court described the
word “clear” as meaning “unambiguous,” “sure,” or “free

from doubt.” Id. at 590, citing KTRK Television, Inc.
v. Robinson, 409 S.W.3d 682, 689 (Tex.App.—Houston [1st
Dist.] 2013, pet. denied), quoting Black's Law Dictionary 268,
1434 (8th ed. 2004). It also defined the word “specific” as
meaning “explicit” or “relating to a particular named thing.”

Id.; see also Serafine v. Blunt, 466 S.W.3d 352, 358
(Tex.App.—Austin 2015, no pet.).

[1] The further requirement of demonstrating a “prima facie

case” has a traditional legal meaning. In re Lipsky, 460
S.W.3d at 590. “It refers to evidence sufficient as a matter
of law to establish a given fact if it is not rebutted or

contradicted.” Id., citing Simonds v. Stanolind Oil & Gas
Co., 134 Tex. 332, 136 S.W.2d 207, 209 (1940). A prima
facie case is the “minimum quantum of evidence necessary to
support a rational inference that the allegation of fact is true.”
In re E.I. DuPont de Nemours & Co., 136 S.W.3d 218, 223

(Tex. 2004)(per curiam), quoting Tex. Tech Univ. Health
Sciences Ctr. v. Apodaca, 876 S.W.2d 402, 407 (Tex.App.—

El Paso 1994, writ denied). 3

[2] In deciding the TCPA motion, the court may consider
the pleadings and any supporting and opposing affidavits.

TEX.CIV.PRAC.&REM.CODE Ann. § 27.006(a); see In
re Lipsky, 460 S.W.3d at 587. The pleadings and evidence
should be viewed in a light favorable to the non-movant.

 *190  Newspaper Holdings, Inc. v. Crazy Hotel Assisted
Living, Ltd., 416 S.W.3d 71, 80-81 (Tex.App.—Houston [1st

Dist.] 2013, pet. denied), citing Tex. Dep't of Parks &
Wildlife v. Miranda, 133 S.W.3d 217, 227 (Tex. 2004).

[3] We apply the de novo standard in reviewing a trial court's

ruling on a TCPA motion to dismiss. Dallas Morning
News, Inc. v. Hall, 524 S.W.3d 369, 373–74 (Tex.App.—Fort

Worth 2017, no pet. h.); Paulsen v. Yarrell, 01-16-00061-
CV, –––S.W.3d ––––, 2017 WL 2289129, at *5 (Tex.App.

—Houston [1st Dist.] May 25, 2017, no pet. h.); Long
Canyon Phase II and III Homeowners Assn., Inc. v. Cashion,
517 S.W.3d 212, 217 (Tex.App.—Austin 2017, no pet.)(“We
review de novo whether each party carried its assigned
burden.”); Campbell v. Clark, 471 S.W.3d 615, 623 (Tex.App.
—Dallas 2015, no pet.). Herrera v. Stahl, 441 S.W.3d 739,
741 (Tex.App.—San Antonio 2014, no pet.)(appellate court
reviews each step of the TCPA analysis de novo).

ISSUE PRESENTED

In a single issue, MVS and Saturno ask whether the trial court

erred in failing to grant their TCPA motion. 4  The arguments
of the parties raise several sub-issues that color how we decide
each of the pled causes of action. Those questions include:
(1) whether Appellees' response, and particularly an affidavit,
were timely filed; (2) whether the affidavit should be struck
in whole or in part based on various evidentiary objections;
and (3) whether MVS and Saturno can prove a valid exercise
of TCPA rights when they deny some of the very statements
upon which the rights of speech, petition, and association are
based. We first address these matters, and then discuss each
cause of action left intact by the trial court below.

WAS A RESPONSE TIMELY FILED?

The TCPA intends a quick resolution of a case to which
it applies. To that end, a TCPA motion to dismiss must be
filed not later than “the 60th day after the date of service of

the legal action.” TEX.CIV.PRAC.&REM.CODE ANN. §
27.003(b). A hearing on the motion must generally be set no
later than the 60th day after the date of service of the motion.
Id. at § 27.004(a). Docket conditions, or the agreement of
the parties might delay the hearing, but by no more than an
additional thirty days. Id. at § 27.004(a) and (b). The need
for discovery might add an additional thirty days. Id. at §
27.004(c). The trial court must then rule on the motion by the
thirtieth day following the hearing. Id. at § 27.005.
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Here, a hearing was set twice, but postponed due to docket
conditions. It was then set again for 2:00 p.m. on June 22,
2016, several days shy of the ninety day deadline. Because of
an on-going trial, the court did not actually hear the motion
until after 6:00 p.m. that day. After the time set for the
hearing, but before it was actually heard, Appellees filed a
response that included an eleven-page affidavit of Rascon.
MVS and Saturno first claim that we should not consider the
response and affidavit because it was filed after the time for
the scheduled hearing.

*191  [4] Other than by analogy to the summary judgment
rules, Appellants cite no authority directly supporting their
position. The Texas Rules of Civil Procedure include no
general rule for when a response should be filed in relation
to a hearing. The TCPA itself has no provision that addresses
when a response must be filed. The Act's compressed timeline
for resolving these motions might explain the absence of a
formal response deadline. In any event, had the Legislature
intended a formal response deadline, such as with summary
judgments, it could have included such a provision. We are
not empowered to create such a rule by judicial fiat. See

Lehmann v. Har-Con Corp., 39 S.W.3d 191, 205 (Tex.

2001)(“[W]e do not write rules by opinion.”); Alvarado v.
Farah Mfg. Co., Inc., 830 S.W.2d 911, 915 (Tex. 1992)(noting
defined process for rule making). We also note that the trial
court allowed Appellants an opportunity to file a written reply
addressing the affidavit before it decided the motion. We
therefore consider the affidavit as part of the record.

OBJECTIONS TO THE AFFIDAVIT

Following the hearing, Appellants filed objections to
numerous statements made in Rascon's affidavit. Some of
those objections complained of hearsay, lack of personal
knowledge, improper foundation, best evidence, speculation,
and variance with deposition testimony. The trial court never
expressly ruled on the objections.

On appeal, Appellants set out ten specific statements from
the affidavit, along with objections, as examples of the
problems with the affidavit. The brief then states that “the
irregularities with the affidavit are too numerous to address
in this appeal.” Nonetheless, Appellants contend that the
“overwhelming number of inadmissible statements render the
entire affidavit meaningless” and Appellants assign error for
the trial court not sustaining their objections. We are not aware

of any authority allowing us to negate an entire affidavit
because some percentage of its individual statements have
been stricken. Nor are we inclined to rummage through and
rule on the voluminous body of objections made below that
are not specifically addressed in the parties' appellate briefs.

[5] A well-developed body of law governs affidavits in
the summary judgment context. The cases interpret Rule
166a(f) which explicitly requires affidavits to be “made on
personal knowledge,” to “set forth such facts as would be
admissible in evidence” and to “show affirmatively that the
affiant is competent to testify to the matters stated therein.”
TEX.R.CIV.P. 166a(f). The rule draws a distinction between

defects in form and substance. See Dailey v. Albertson's,
Inc., 83 S.W.3d 222, 225 (Tex.App.—El Paso 2002, no
pet.). Form defects must be preserved by both an objection
and ruling at the trial court, while substantive objections

can be raised even on appeal. Id.; Hogan v. J. Higgins
Trucking, Inc., 197 S.W.3d 879, 883 (Tex.App.—Dallas 2006,
no pet.)(sham affidavit rule raises form objection that must
be first ruled on by trial court). Some courts have applied
the form/substance cases from the summary judgment context

to TCPA. Hicks v. Group & Pension Administrators, Inc.,
473 S.W.3d 518, 535 (Tex.App.—Corpus Christi 2015, no
pet.)(holding hearsay objection waived when not ruled on
below); Schmitz v. Cox, 01-15-00199-CV, 2015 WL 6755427,
at *3 (Tex.App.—Houston [1st Dist.] Nov. 5, 2015, no
pet.)(memo op.)(failure to object and obtain ruling on lack of
personal knowledge objection waived complaint). The text of
the TCPA, however, does not have corresponding language to
Rule 166a(7) describing its affidavit requirements.

*192  [6] While we are not inclined to apply wholesale
the summary judgment affidavit cases here, we are confident
that the “clear and specific” standard in the TCPA at least
requires us to reject conclusory claims made by an affiant.

See In re Lipsky, 460 S.W.3d at 593. In rejecting “general
averments” of economic loss and lost profits, the supreme
court noted, “[o]pinions must be based on demonstrable facts

and a reasoned basis.” Id. Stated otherwise, the court wrote
that “[b]are, baseless opinions” are not “a sufficient substitute
for the clear and specific evidence required to establish a

prima facie case” under the Act. Id. at 592. The text of
the TCPA itself requires that “affidavits stat[e] the facts upon

which the liability or defense is based.” Id. at § 27.006(a). 5

A statement is conclusory if it provides a conclusion but no
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underlying facts in support of the conclusion. See Brown
v. Brown, 145 S.W.3d 745, 751 (Tex.App.—Dallas 2004, pet.

denied); Hou–Tex, Inc. v. Landmark Graphics, 26 S.W.3d
103, 112 (Tex.App.—Houston [14th Dist.] 2000, no pet.);

Rizkallah v. Conner, 952 S.W.2d 580, 587 (Tex.App.—
Houston [1st Dist.] 1997, no writ).

[7] Affidavits must also “be based on personal knowledge,

not supposition.” Marks v. St. Luke's Episcopal Hosp.,
319 S.W.3d 658, 666 (Tex. 2010)(disregarding assertion
of third party's intent which was not based on personal

knowledge); Kerlin v. Arias, 274 S.W.3d 666, 668 (Tex.
2008)(affidavit was legally insufficient when it failed to show
how affiant could have had knowledge of events in the
1840s); Radio Station KSCS v. Jennings, 750 S.W.2d 760, 761
(Tex. 1988)(member of general public who described inter-
workings of radio station and music industry was not shown to
have personal knowledge of the same, and his affidavit could
not defeat summary judgment); Valenzuela v. State & Cnty.
Mut. Fire Ins. Co., 317 S.W.3d 550, 553 (Tex.App.-Houston
[14th Dist.] 2010, no pet.)(mere recitation that affidavit is
based on personal knowledge is inadequate if affidavit does
not positively show basis for the knowledge). Even were
the summary judgment rules to apply, this court has held
that “a lack of personal knowledge, reflected in the affiant's
testimony itself and not just as the lack of a formal recitation,
is a defect of substance that may be raised for the first time

on appeal.” Dailey, 83 S.W.3d at 226.

Consequently, we will accept only those portions of the
affidavit that make assertions of fact, or state a conclusion
arrived at upon a reasoned basis. We will also limit our
consideration to those statements where some basis is shown
establishing Rascon's personal knowledge of the factual

events described. 6  We discuss specific statements from the
affidavit in connection with each pleaded claim.

*193  Must Appellants Admit to the Alleged Statements
to Prove They Exercised TCPA Protected Rights?

Appellees also contend that MVS and Saturno cannot prove
they exercised protected rights under the TCPA when they
simultaneously deny that the protected speech, association, or
petition activity ever occurred. That view gained acceptance

in a series of cases beginning with Pickens v. Cordia,

433 S.W.3d 179, 188 (Tex.App.—Dallas 2014, no pet.). One

claim in Pickens was based on a defamatory email. Id.
at 187-88. The defendant affirmatively denied sending the
email. The court held that because the defendant denied
sending the email, there could be no evidence that the lawsuit
was related to the defendant's exercise of free speech rights,

and the TCPA did not apply. Id. at 188.

The Dallas Court of Appeals extended the holding further

in Tatum v. Hersh, where the defendant admitted to
participating in a conversation generally, but denied making
the specific statement claimed to be the basis of an intentional

infliction of emotional distress claim. Tatum v. Hersh,
493 S.W.3d 675, 676-77 (Tex. App.—Dallas 2015), rev'd,

2017 WL 2839873 (Tex. June 30, 2017). Appellees argued
this same position below and in their brief on appeal. After
the briefing was completed, however, the Texas Supreme

Court reversed the holding in Hersh and disapproved of

the earlier Pickens holding. 2017 WL 2839873 *at
4. Accordingly, Appellants may rely on the Appellees' pled
allegations to determine whether rights were exercised, while
simultaneously denying the amended Counterclaims' factual
allegations. With these preliminary matters out of the way, we
turn to each of the causes of action.

CONSPIRACY

Appellees asserted a civil conspiracy claiming that MVS,
Saturno, and the Southwest defendants “planned to ruin the
reputation and to cause the financial ruin of [Appellees].”
To that end, they “had a meeting of the minds on the
object or course of action.” The allegations incorporate
the general factual statement, which describes the altered
invoices, and subsequent derogatory statements made to
third-party media outlets. The allegation then claims, “MVS
and Saturno committed one or more unlawful, overt acts
through violations of the Chapter 32 of the Texas Penal
Code.” The petition does not allege a specific Penal Code
provision, but at least two are potentially implicated by
a claim of altering an invoice for an improper purpose.
TEX.PENAL CODE ANN. § 32.21(b)(West 2016)(“A person
commits an offense if he forges a writing with intent to
defraud or harm another.”); TEX. PENAL CODE ANN. §
32.47(a)(West 2016)(“A person commits an offense if, with
intent to defraud or harm another, he ... alters, substitutes,
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or otherwise impairs the verity, legibility, or availability of a
writing, other than a governmental record.”).

Does the TCPA Apply?

[8] MVS and Saturno urge that several TCPA rights are
implicated in this allegation. We focus on only one, the
right of free speech. The end-point of the conspiracy was
Appellants' communication to third parties that Appellees
did not pay their bills and were deadbeats. Under the
TCPA, one exercises a right of free speech by making
a communication in connection with a matter of public
concern. TEX.CIV.PRAC.&REM.CODE ANN. § 27.001(3).
A public concern can include “a good, product or service
in the marketplace.” Id. at § 27.001(7)(E). Appellees sell
a service, namely providing advertising for its customers
through media outlets, such as *194  MVS. By allegedly
informing other media outlets that Appellees do not pay their
accounts, Appellants made a communication “in connection
with” a “service” in the relevant marketplace. See Harwood v.
Gilroy, 04-16-00652-CV, 2017 WL 2791321, at *3 (Tex.App.
—San Antonio June 28, 2017, no pet. h.)(alleged derogatory
statements about ability of wildlife purveyor to safely
transport animals and conduct business fell within right of
free speech component of TCPA).

Few would doubt an end consumer's right to communicate
about the quality (or lack thereof) of businesses in

the marketplace. See Better Business Bureau of
Metropolitan Houston, Inc. v. John Moore Servs., Inc.,
441 S.W.3d 345, 353-54 (Tex.App.—Houston [1st Dist.]
2013, pet. denied) (exercise of the right of free speech
as contemplated by the TCPA includes a person's right
to communicate reviews or evaluations of services in the
marketplace). Conversely, businesses have a corresponding
right to communicate between themselves about customers,
or potential customers. Otherwise, a bank could never
inform other financial institutions that a putative borrower
chronically defaults on loans, or a merchant could never warn
other stores of serial shoplifters. To be sure, the information
provided must be truthful, but this free flow of accurate
information is essential to an efficient marketplace. Stripping
away the falsity component of the allegation, Appellants here
have done no more than warn other media outlets about
potential customers who (allegedly) do not pay their accounts.

[9] Appellants also urge that their communications in
forming the alleged conspiracy are protected by the right of

association. The TCPA defines the “exercise of the right of
association” as “a communication between individuals who
join together to collectively express, promote, pursue, or
defend common interests.” TEX.CIV.PRAC.&REM.CODE
ANN. § 27.001(2). Appellees claim that there must be
a “public purpose” for any associational right, citing the

court of appeals opinion in ExxonMobil Pipeline Co. v.
Coleman, 464 S.W.3d 841, 848 (Tex. App.—Dallas 2015),

rev'd, 512 S.W.3d 895 (Tex. 2017). Unlike the definition of
free speech, an associational communication is not expressly

conditioned on a “public purpose.” Id. As the statute is
literally written, the common purpose for the association
might be something improper, such as that alleged here—
to injure Appellees in retribution for some past vendetta.
Just as the Texas Supreme Court declined to reach this

issue in Coleman, we also decline to decide whether

associational rights reach that far. Coleman, 512 S.W.3d
at 902 (“Accordingly, we express no opinion on whether
the challenged communications were made in the exercise
of the right of association under the TCPA.”). We only note
the anomalous result this argument portends. Participants to
a criminal conspiracy could require a plaintiff suing them
to make a clear and specific showing of a prima facie case
in as few as sixty days, and failing that, obtain a dismissal

with prejudice. Cf. Elite Auto Body LLC v. Autocraft
Bodywerks, Inc., 520 S.W.3d 191 (Tex.App.—Austin 2017,
pet. filed) (finding TCPA triggered by associational rights in
former employees sharing trade secrets with new employer,
and luring additional employees to change employers).
Conversely, a single defendant, accused of much less culpable
conduct, might have to engage in years of discovery before
seeking vindication.

[10] Appellees also urge that the “commercial speech”
exemption from TCPA applies, thus making any claim of
TCPA protected rights moot. That exemption provides:

*195  (b) This chapter does not
apply to a legal action brought against
a person primarily engaged in the
business of selling or leasing goods or
services, if the statement or conduct
arises out of the sale or lease of goods,
services, or an insurance product,
insurance services, or a commercial
transaction in which the intended
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audience is an actual or potential buyer
or customer.

TEX.CIV.PRAC.&REM.CODE ANN. § 27.010(b). The
burden of proving the applicability of an exemption under
Section 27.010 is shouldered by the party asserting it. See

Miller Weisbrod, L.L.P. v. Llamas-Soforo, 511 S.W.3d
181, 189 (Tex.App.—El Paso 2014, no pet.); Pena v. Perel,
417 S.W.3d 552, 555 (Tex.App.—El Paso 2013, no pet.);

Newspaper Holdings, Inc. v. Crazy Hotel Assisted Living,
Ltd., 416 S.W.3d 71, 89 (Tex.App.—Houston [1st Dist.] 2013,
pet. denied).

With one exception, Appellees have not carried their
burden of showing that the exemption applies. Rascon's
affidavit claims that Appellants made derogatory statements
to Televisa, Telemundo, KTSM, and one of his clients,
Edwards Homes. His deposition additionally mentions two
magazines. While Rascon repeats the substance of what was
told to these entities, he does not state, nor establish any basis
for him to have known, the context of how the statements
were made to Telemundo, KTSM, or Edwards Homes or
the magazines. Consequently, he cannot show the statements
were made a part of Appellants' sale of goods or services,
or that the recipients were “actual or potential buyer[s]
or customer[s],”—a necessary predicate for the commercial

speech exception to apply. See John Moore Services,
Inc., 441 S.W.3d at 354 (Bureau rating of company was
not part of its own efforts to sell memberships, thus the
commercial speech exemption did not apply).

[11] Rascon's affidavit and his deposition testimony that
Appellants attached to their TCPA motion present a somewhat
different case for Televisa. MVS also promotes large events,
and solicits other media outlets for promotional opportunities.
The Southwest defendants intended to sponsor a concert in
El Paso. Rascon was in negotiations to establish a Televisa
presence in El Paso. The concert provided an opportunity to
launch that business. His affidavit states that Appellants told
a Televisa director that the Southwest defendants would not
do business with Rascon, that he had a very bad reputation,
and owed them money. Rascon then avers that he was not
able to close the deal that he wanted with Televisa in El Paso,
and the concert was broadcast only in Mexico. His deposition
testimony is more detailed:

And then I tried to get a job. I was trying to get this job at
Tele– ––Televisa. And I get this phone call from Televisa
letting me know that I almost possibly [sic] was not going
to be able to get that job. (In English) And I say, ‘Why?’
And they asked me for—(In Spanish) I said, ‘Why?’ And
they asked me for an appointment. I went to Juarez, with
the general direct– ––d– ––director general. His name is
Eugenio Sambrano. And he asked, ‘Rene, what problem
are—are you having with MVS?’ And I told him, ‘None.’
And he told me, ‘Yes, you do. The director of MVS just
came.’ And I asked, ‘What did he say?’ He said, ‘He came
here for two things. Number one, he came as a goodwill
sign to meet director to director, and to offer that the Exa
concert be televised,’ which has never happened. And the
Televisa director told him that that was a very good idea.
We just hired somebody who's going to be in charge of El
Paso. And he said, ‘That's the second reason I'm here.’ And
he told him, ‘Why?’ And he said, ‘We *196  have worked
with Rene Rascon. We have some lawsuits, legal problems,
and Southwest University does not want to work with him.’

...

‘We heard that Rene is going to be Televisa's manager for
El Paso, and if the concert is going to take place in El Paso,
the way it's going to, we don't want to work with Rene.
We need to work directly with you, because Rene has a
very bad reputation in El Paso. And we have some pending
lawsuits and he owes us money.’ And that's the reason why
they almost did not hire me.

With regard to this single transaction, Appellants have
presented unrebutted evidence that the derogatory statements
were made as a part of Appellants' own business presentation
to promote the Exa concert, and communicated to an
actual or potential buyer of Appellants' promotional services.
Because this one single instance meets the commercial speech
exception, the TCPA does not apply to the conspiracy count
germane to the Televisa communication and promotion of the
Exa concert. Conversely, the commercial speech exception
does apply to any claim based on dealings with Telemundo,
KTSM, Edwards Homes, or other unnamed media outlets to
whom the communications may have been made.

Is There Clear and Specific
Evidence of a Prima Facie Case?
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[12]  [13] Having found the TCPA applies to most of the
conspiracy allegations, Appellees carry the burden to clearly
and specifically demonstrate a prima facie case. An action for
civil conspiracy has five elements: (1) a combination of two or
more persons; (2) the persons seek to accomplish an object or
course of action; (3) the persons reach a meeting of the minds
on the object or course of action; (4) one or more unlawful,
overt acts are taken in pursuance of the object or course of

action; and (5) damages occur as a proximate result. Tri
v. J.T.T., 162 S.W.3d 552, 556 (Tex. 2005). An actionable
civil conspiracy requires specific intent to agree to accomplish
something unlawful or to accomplish something lawful by

unlawful means. First United Pentecostal Church of
Beaumont v. Parker, 514 S.W.3d 214, 222 (Tex. 2017). This
necessarily requires a meeting of the minds on the object or

course of action. Tri, 162 S.W.3d at 556, citing Massey
v. Armco Steel Co., 652 S.W.2d 932, 934 (Tex. 1983). The
conspiring parties must be aware of the intended harm or
proposed wrongful conduct at the outset of the combination

or agreement. Firestone Steel Prods. Co. v. Barajas, 927

S.W.2d 608, 614 (Tex. 1996); see Schlumberger Well
Surveying Corp. v. Nortex Oil & Gas Corp., 435 S.W.2d 854,
857 (Tex. 1968).

[14] We conclude that Appellees have failed to make
a clear and specific showing that there was a meeting
of the minds between Appellants on one hand, and the
Southwest defendants on the other, to engage in the conduct
described here. Rascon's affidavit offers six reasons to
support the existence of the conspiracy claim: (1) the
Southwest defendants' animosity towards him; (2) the
$300,000 payment; (3) the sharing of confidential information
protected by the earlier settlement agreement; (4) the alleged
disparaging statements made to others; (5) the timing of when
the invoices were changed; and (6) the fact that Appellees
lost business. Although circumstantial evidence may be a

properly considered in response to a TCPA motion, In
re Lipsky, 460 S.W.3d at 591, the circumstantial evidence
here is far from clear and specific. Rascon's affidavit might
establish a possible motive on the part of the Southwest
defendants, but motive does not prove that anyone acted on
it. Rascon presented some evidence that *197  Southwest
paid Saturno or MVS a sum of money, but he presented no
evidence for the money's purpose. MVS does not deny it has a
business relationship with Southwestern, and it would hardly
be surprising for a university to pay for advertising in local

media. 7  Rascon's claim that confidential information was
shared is conclusory, and he does not explain how it proves
the existence of the agreement alleged here. Even were we
to accept that Rascon's affidavit substantiates that Appellants
said unflattering things about Appellees, that hardly shows
that the conduct was part of an agreed course of action with
the Southwest defendants. Nor does Rascon develop with any
specificity a time line of events that would allow a fact finder
to draw an inference of the agreement he alleges. He does
not explain how the mere fact of his lost business proves
the conspiracy. We also note the logical implausibility of a
scheme built around falsifying invoices for advertising that
was never aired, when Appellees claim documentary proof
of what was aired resides on tapes maintained by Appellants,
and on documents provided to the FCC.

We conclude that the trial court should have granted the TCPA
motion as it relates to the civil conspiracy claim (other than
as to Televisa) and remand that claim for entry of an order
dismissing that claim.

BREACH OF CONTRACT

[15] The breach of contract claim, after incorporating the
general factual allegations, makes the following substantive
allegations:

• Appellees entered into a contract with MVS for the
placing of advertising for Appellees' clients; Appellees
fully performed under the terms of the agreements.

• MVS breached the contracts “by failing to air the spots as
ordered, by either failing to air the spots at any time or
by airing the spots at a time when there was no listening
audience.”

• MVS breached the contracts “by charging a fee for the
spots that had not been aired or had aired at a time when
there was no listening audience.”

• MVS breached the contract “by failing to apply payments
and offsets to the invoices submitted to IAS and Next
Level.” MVS “changed invoices to inflate the number of
spots aired and change credits to the invoices and then
demand payment” on the same.

The amended Counterclaim alleges that because of these

breaches, Appellees suffered economic damages. 8
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*198  We conclude that the TCPA does not apply to the
breach of contract claim. The specific allegations do not turn
on communications made between MVS and any other entity.
Moreover, the commercial speech exemption would apply
here because any statements were made in direct furtherance
of MVS's business of selling advertising time (and services)
to its own end customer. Appellants have failed to carry their
burden that the TCPA applies to the breach of contract claim.

FRAUD

[16] Appellees' fraud allegation, after incorporating the
general factual statement, asserts that Appellants “made
numerous material representations or omissions” to
Appellees to induce them into placing orders for advertising.
The specific representations included: an accurate rate would
be charged; the spots ordered would be aired; the spots
would be aired to a listening audience; the invoices would
reflect the accurate rate; the actual spots aired; and that
documentation would be available to prove that spots were
aired. Appellees further allege the representations were false
and Appellant knew them to be false, or made them recklessly
without any knowledge of the truth and as positive assertions.
Finally, Appellees allege reliance and damages from the
representations.

Does the TCPA Apply?

For much the same reason as we explain with the breach of
contract claim, the majority of the fraud allegations relate
to direct dealings between Appellant and Appellees over
Appellees' account and the terms of the advertising services
that would be provided. Without any reference to the merits
of that claim, Appellees have shown it to be covered by the
commercial speech exception, and thus the TCPA would not
apply. The sole exception is the statement in the fraud section
of the Counterclaim that states:

[Appellants] as part of the conspiracy
to commit fraud then used the
fraudulent invoices to damage the
reputation of [Appellees] to third
parties.

This sentence, to the extent that it attempts to state a
separate claim, incorporates the conspiracy count that we
have previously addressed. To that extent, this allegation in
the fraud count should be struck on remand.

INTERFERENCE WITH BUSINESS RELATIONS

The amended Counterclaim alleges that the Appellants and
the Southwest defendants, by engaging in the conduct
described in the general fact statement, “disseminated, or
caused to be disseminated, false statements in furtherance of
their fraud and in doing so, engaged in conduct unlawfully
interfering in the business relations” of Appellees. According
to the amended Counterclaim:

• Appellants “knew that there was a reasonable probability
that [Appellees] would have entered into a business
relationship with third parties”;

• Appellants “either acted with a conscious desire to
prevent the relationship from occurring or knew the
*199  interference was certain or substantially certain

to occur as a result of their false statements ...”;

• Appellants' conduct was independently tortuous or
unlawful in that the statements were false and made in
furtherance of their fraud and were based upon invoices
changed in violation of Chapter 32 of the Texas Penal
Code;

• The interference proximately caused injury to Appellees
“in that their business with potential clients decreased
substantially, their relationships with third parties were
terminated or substantially harmed”;

• Appellees suffered actual injury.

Does the TCPA Apply?

[17] We conclude that the business interference claim falls
within the TCPA. An essential allegation in the claim is
a communication by Appellants to third parties about the
Appellees' fidelity in paying bills, which implicates the
exercise of free speech. The amended Counterclaim also
adds this one additional statement: “Such conduct was done
knowingly and intentionally with the intention that not only
this Court, but that the public would rely upon such false
representations.” While not entirely clear, this allegation
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potentially reaches back to a claim made in the original
counterclaim (as explained by discovery responses) that
the filing of the Appellants' lawsuit to collect the debt
was actionable because credit bureaus or others might be
alerted to the public filing. Appellants' filing of the lawsuit,
however, is additionally protected by the right to petition
as defined by the TCPA. TEX.CIV.PRAC.&REM.CODE
ANN. § 27.001(4)(A)(i)(“ ‘Exercise of the right to petition’
means ... a communication in or pertaining to: ... a judicial

proceeding.”); see also Long Canyon Phase II and III
Homeowners Assn., Inc. v. Cashion, 517 S.W.3d 212, 221
(Tex.App.—Austin 2017, no pet.)(serving demand letter fell
within the definition of the right to petition as defined by the

TCPA); Serafine v. Blunt, 466 S.W.3d 352, 356 (Tex.App.
—Austin 2015, no pet.)(filing of lawsuit and lis pendens is
protected right of petition requiring dismissal of counterclaim
to the extent it alleged that as cause of action).

Is There Clear and Specific
Evidence of a Prima Facie Case?

[18]  [19] To prevail on a claim for tortious interference with
prospective business relations, a plaintiff must establish that
(1) a reasonable probability existed that the plaintiff would
have entered into a business relationship with a third party; (2)
the defendant either acted with a conscious desire to prevent
the relationship from occurring or knew the interference
was certain or substantially certain to occur as a result of
the conduct; (3) the defendant's conduct was independently
tortious or unlawful; (4) the interference proximately caused
the plaintiff injury; and (5) the plaintiff suffered actual

damage or loss as a result. Coinmach Corp. v. Aspenwood

Apartment Corp., 417 S.W.3d 909, 923 (Tex. 2013); Wal–
Mart Stores, Inc. v. Sturges, 52 S.W.3d 711, 726 (Tex. 2001).

Rascon's affidavit generally describes that IAS and Next
Level lost business from the statements made to third party
advertisers. Because tortious interference requires proof of
interference with a specific contract, we cannot credit some
general loss of business as actionable. Funes v. Villatoro,
352 S.W.3d 200, 213 (Tex.App.—Houston [14th Dist.] 2011,
pet. denied)(general drop-off of advertisers did not show

interference with existing contracts); John Moore Serv.,
441 S.W.3d at 361 (grading business with an “F” rating
*200  along with claim of subsequent loss of business was

inadequate to show damages for interference with prospective
business).

Rascon's affidavit does specifically describe communications
with Telemundo, KTSM, and one of his clients, Edwards

Homes. 9  The affidavit and petition, however, fail to present
clear and specific evidence of any prospective business
relationship with those entities. There is no specific mention
of any transaction between Appellees and KTSM and
Telemundo. From the affidavit, we additionally cannot tell
if Appellees ever did business with these entities, or if so,
what the nature of that business was, what was proposed
for the future, or the likelihood of future business. The
closest Appellees come is the claim that a current customer,
Edwards Homes, stopped doing business with Appellees
when it was told that Rascon had failed to apply a payment
towards Edwards Homes' account with MVS. Before that,
Edwards Homes had transacted four to five thousand dollars

of business per month. 10

Nonetheless, the affidavit lacks the sort of clear and specific

details outlined by prior TCPA case law. In Serafine v.
Blunt a property owner claimed that a neighbor interfered
with a prospective contract between the property owner and a

drainage contractor. Id. at 361-62. While the property
owner's affidavit identified the contractor and the scope of
work proposed, it failed to “provide detail about the specific
terms of the contract or attach to his affidavit any contract
or other document memorializing any agreement ... about the

scope of work to be done.” Id. Likewise, in John
Moore Servs., a contractor claimed that an “F” rating from
the BBB damaged its business with some existing customers,
who demanded refunds. The court nonetheless found the
contractor “offered no clear and specific evidence of any of

these contracts or their terms.” 441 S.W.3d at 361. And

in All Am. Tel., Inc. v. USLD Commc'ns, Inc., 291 S.W.3d
518, 532 (Tex.App.—Fort Worth 2009, pet. denied), a long
distance provider claimed that the withholding of business
records damaged its on-going relationship with over one
million customer contracts. The affidavit in support of that
claim, however, neither provided detail about specific terms
of contracts nor attached any contract to serve as exemplar.

Id. Similarly, on this record, we have no specific details or
documentation of the existing agreement between Appellees
and Edwards Homes. Rascon provides no explanation for how
he knew what statements were made, to whom they were
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made, or even when they were made. The claim that Edwards
ceased doing business because of the alleged statement is also
conclusory.

Thus, Rascon's affidavit fails to establish a prima facie case
for an essential element of Appellees' claim and on remand,
the trial court should dismiss the interference with business
relationship claim consistent with this opinion.

BUSINESS DISPARAGEMENT AND DEFAMATION

[20] The Counterclaim asserts a claim for business
disparagement, and in a separate section, a claim
for defamation. We discuss them together. The
business disparagement claim references the previously
*201  described conduct and then contends Appellants

“disseminated, or caused to be disseminated, false
statements” and “engaged in the disparagement of the
economic interests” of Appellees to third parties. The
Counterclaim contends the statements were false, and
Appellants acted knowingly and with malice.

[21] Similarly, the defamation allegations contend that
Appellants “intentionally published or caused to be published
statements of fact” about Appellees to third parties. These
statements are claimed to have injured Appellees' reputation
and exposed Rascon to “public hatred, contempt or ridicule,
financial injury,” or impeached “his honesty, integrity,
or reputation.” The amended Counterclaim contends the
statements were false, made with malice, and that the injury
to Rascon is presumed.

Does the TCPA Apply?

The business disparagement and defamation claims fall
within the TCPA. The allegations hinge on communications
to third parties about Appellees' fidelity in paying bills, which
as we have previously explained, implicates the exercise of
free speech as uniquely defined by the TCPA.

Is There Clear and Specific
Evidence of a Prima Facie Case?

[22]  [23] Business disparagement describes a derogatory
publication about a person's economic or commercial

interests. In re Lipsky, 460 S.W.3d at 591. Although
similar, the tort of defamation protects the personal reputation
of an injured party, whether that party is an individual or a

business entity. Id. at 591, 593.

[24]  [25] “To prevail on a business disparagement claim,
a plaintiff must establish that (1) the defendant published
false and disparaging information about it, (2) with malice,
(3) without privilege, (4) that resulted in special damages to

the plaintiff.” Id. at 592, quoting Forbes Inc. v. Granada
Biosciences, Inc., 124 S.W.3d 167, 170 (Tex. 2003). The
special damages for a business disparagement claim are
synonymous with economic damages as distinguished from

general damages. Id., citing Hancock v. Variyam, 400
S.W.3d 59, 65 (Tex. 2013).

[26]  [27] To prevail on a defamation claim, a plaintiff must
prove: (1) the publication of a false statement of fact to a third
party; (2) that defamed the plaintiff; (3) with the requisite
degree of fault regarding the truth of the statement (negligence

if the plaintiff is a private individual); and (4) damages. D
Magazine Partners, L.P. v. Rosenthal, 529 S.W.3d 429, 439,

2017 WL 1041234 (Tex. 2017), citing Lipsky, 460 S.W.3d
at 593. General damages are recoverable under a defamation
claim for non-economic losses, such as loss of reputation

and mental anguish. Id. Additionally, if a statement is

defamatory per se, then damages are presumed. Id.

Injurious Falsehood

[28]  [29] Appellees failed to present clear and specific
evidence of special damages to support their business
disparagement claim. Rascon's affidavit generally contends
that IAS and Next Level were unable to obtain credit and
conduct business. His general assertions in this regard were
conclusory. And “general averments of direct economic
losses and lost profits” do not satisfy the clear and specific
evidence standard under the Act without “specific facts
illustrating how [a defendant's] alleged remarks about [a

plaintiff's] activities actually caused such losses.” In re
Lipsky, 460 S.W.3d at 592-93.

As we noted before, Rascon's affidavit never explained
what business was transacted with two of the media entities
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mentioned *202  in his affidavit (Telemundo and KTSM).
Nor does he explain specifically what business was pursued
with those media outlets, or how they fit into Appellees'

business plan. 11  The other entity, Edwards Homes, suffers
from the lack of specifics that we address elsewhere. Rascon
concludes that he lost the business because of Appellants'
statements, but he neither describes the relationship with any
detail, or the basis for his conclusion that Edwards Home
stopped doing business because of the alleged statement made
to it. Without any detail as to specific clients, his affidavit is

similar to that in In re Lipsky, where a business averred in
general terms that it suffered “direct pecuniary and economic
losses and costs, lost profits, loss of its reputation, and loss of
goodwill in the communities in which it operates ... in excess

of three million dollars.” Id. at 592. The court found the
statement conclusory; “[b]are, baseless opinions do not create
fact questions, and neither are they a sufficient substitute for
the clear and specific evidence required to establish a prima

facie case under the TCPA.” Id. at 592.

Defamation

[30] The defamation claim is based on statements that
Appellees had a “bad reputation,” owed Appellants “lots
of money,” was a “deadbeat,” and told Edwards Homes
that payments made to Appellees had been kept by them,
and not used to pay their client's advertising bill with
MVS. A statement is defamatory if the words tend to
injure a person's reputation, exposing them to public
hatred, contempt, ridicule, or financial injury, or if it
tends to impeach the person's honesty, integrity, or virtue.
See TEX.CIV.PRAC.&REM.CODE ANN. § 73.001 (West
2017)(defining libel, the written form of defamation). To
qualify as defamation, a statement should be derogatory,
degrading, somewhat shocking, and contain elements of

disgrace. John Moore Servs., 441 S.W.3d at 356.
By contrast, a communication that is merely unflattering,
abusive, annoying, irksome, or embarrassing, or that only

hurts a person's feelings, is not actionable. Id. We
construe the statement as a whole in light of surrounding
circumstances based upon how a person of ordinary
intelligence would perceive the entire statement. Musser v.
Smith Protective Servs., Inc., 723 S.W.2d 653, 655 (Tex.
1987).

The first element requires a showing the defendant
communicated false statements to third parties. “In a
defamation case that implicates the [Act], pleadings and
evidence that establishes the facts of when, where, and what
was said, the defamatory nature of the statements, and how
they damaged the plaintiff should be sufficient to resist” a
motion to dismiss under the Act. Bedford v. Spassoff, 520
S.W.3d 901, 904 (Tex. 2017). As to Telemundo, Rascon
identifies a statement (“I was a ‘deadbeat’ ”) made in the first
half of 2015 to a person, whom he only identifies by title.
Concerning KTSM, he alleges that a “group” was told, “I
owed MVS lots of money.” He does not identify the group,
when the statement was made, or discuss how he knows such
a statement was made. As to Edwards Homes, he identifies
neither the person to whom the statement was made, nor when
the statement was made. He does not explain how he had
any personal knowledge of the statement. Appellees did not
meet their burden of meeting the first element of a defamation
claim and on remand, the trial court should dismiss *203  the
defamation claim as it relates to any entity other than Televisa.

INTENTIONAL INFLICTION
OF EMOTIONAL DISTRESS

[31]  [32] Rascon alleges a personal claim for intentional
infliction of emotional distress. The allegation is based
on submission of false invoices, the demand for payment
on those invoices, and the statements made to “other
media outlets.” He alleges this conduct was “extreme
and outrageous,” was “intentional and committed with
recklessness” and caused him severe emotional distress,
bodily harm, and financial injury.

Does the TCPA Apply?

Because the allegation specifically references the
communications to third-party media outlets, we conclude the
TCPA applies.

Is There Clear and Specific
Evidence of a Prima Facie Case?

[33]  [34]  [35]  [36] To recover for intentional infliction
of emotional distress, a plaintiff must prove (1) the defendant
acted intentionally or recklessly; (2) the conduct was extreme
and outrageous; (3) the actions of the defendant caused the
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plaintiff emotional distress; and (4) the resulting emotional

distress was severe. Tiller v. McLure, 121 S.W.3d 709,

713 (Tex. 2003)(per curiam), citing Twyman v. Twyman,
855 S.W.2d 619, 621-22 (Tex. 1993). Extreme and outrageous
conduct is defined as conduct “so outrageous in character,
and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and

utterly intolerable in a civilized community.” Twyman, 855
S.W.2d at 621, quoting Restatement (Second) of Torts § 46
cmt. d (Am. Law Inst. 1965). The fact that a defendant's
conduct is tortious or otherwise wrongful does not render

it extreme and outrageous. Bradford v. Vento, 48 S.W.3d
749, 758 (Tex. 2001). Nor does extreme and outrageous
conduct include mere insults, indignities, threats, annoyances,

or petty oppression. Soto v. El Paso Natural Gas Co.,
942 S.W.2d 671, 681 (Tex.App.—El Paso 1997, writ denied);

Horton v. Montgomery Ward & Co., Inc., 827 S.W.2d 361,
369 (Tex.App.—San Antonio 1992, writ denied), quoting
Restatement (Second) of Torts § 46, cmt. d (Am. Law Inst.
1965). The tort is referred to as a “gap-filler,” judicially
created to allow recovery in “those rare instances in which
a defendant intentionally inflicts severe emotional distress
in a manner so unusual that the victim has no other

recognized theory of redress.” Hoffmann–La Roche Inc. v.
Zeltwanger, 144 S.W.3d 438, 447 (Tex. 2004).

[37]  [38]  [39] A court at the outset must make the initial
determination of whether the conduct alleged was extreme

and outrageous. Tiller, 121 S.W.3d at 713; Wornick Co.
v. Casas, 856 S.W.2d 732, 734 (Tex. 1993). If reasonable
minds could differ, a jury should then decide if the conduct
was sufficiently extreme and outrageous to result in liability.

Tiller, 121 S.W.3d at 713. Courts should consider the
entire set of circumstances surrounding the conduct, such
as the defendant's course of conduct, the context of the
parties' relationship, whether the defendant knew the plaintiff
was particularly susceptible to emotional distress, and the

defendant's motive or intent. See, e.g., GTE Southwest, Inc.
v. Bruce, 998 S.W.2d 605, 615 (Tex. 1999).

We conclude that Rascon has failed to present clear and
specific evidence of at least two elements of the claim.
First, the underlying conduct was not shown to be extreme
and outrageous. Rascon failed to prove any conspiracy to
intentionally fabricate invoices and then report them as

unpaid *204  to other third parties. At most, he has shown
that the invoice upon which this suit was originally filed

might be overstated. 12  While we might agree that reporting
a disputed debt as unpaid could be negligent, we cannot
conclude under these circumstances that it is extreme and
outrageous. When the Texas Supreme Court recognized a
cause of action for intentional infliction of emotional distress,
it did so adopting the parameters of that tort described in the
Restatement (Second) of Torts § 46(1)(Am. Law Inst. 1965).

Brewerton v. Dalrymple, 997 S.W.2d 212, 215 (Tex. 1999).
The comments to the Restatement provide two examples of
debt collection efforts, one that meets the standard and one
that does not. Comment e suggests that the extreme and
outrageous standard is met by a creditor who collectively
does all these things: forwards threatening letters; reviles the
debtor as a deadbeat, dishonest, and a criminal; repeatedly
threatens lawsuits that are never filed; threatens garnishment
of wages; threatens to have the debtor fired; and makes
physical threats. See id., cmt. e, illus. 7. Conversely, a creditor
who calls the debtors names such as a deadbeat, speaks
in a rude and insolent manner, has not met the standard.
Id., cmt. f, illus. 8. Appellants' conduct more closely fits
the later illustration. In light of how narrowly our courts
view this tort, we conclude that the only conduct clearly
and specifically shown is not extreme and outrageous. See
Weisberg v. London, No. 13-02-659-CV, 2004 WL 1932748,
at *10-11 (Tex.App.—Corpus Christi Aug. 31, 2004, no
pet.)(mem. op.)(reporting former church member to new
church as not in “good standing” which was a code word
for a “deadbeat” was not extreme or outrageous); see also

Hersh v. Tatum, No. 16-0096, 2017 WL 2839873, at *4
(Tex. June 30, 2017)(defendant encouraging reporter to write
a column about young man's suicide while the family was
still mourning and vulnerable failed to meet the standard);

Texas Farm Bureau Mut. Ins. Companies v. Sears, 84
S.W.3d 604, 612 (Tex. 2002)(alleged negligent investigation
by employer, that led employer to report investigation results
to various federal and state enforcement agencies, was not

extreme and outrageous); Brewerton, 997 S.W.2d at 216
(terminating employee, even with added issue of negative
comments, restricting free speech rights, and assigning
excessive workload did not meet the standard).

[40] We also agree that Rascon failed to present sufficient
evidence to show his *205  emotional distress was severe.
His affidavit states:
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These statements were made to cause
me emotional distress. To be raked
through the mud to the business
community with not only lies but
invoices that are faked and that violate
the criminal law is extreme and
outrageous. I have suffered severe
emotional distress because of these
acts such that I have had severe
scarring, anxiety attacks, problems
with my digestion, and sleeplessness.

Severe emotional distress is meant to be something more than
just emotional distress. Rascon was required to bring forth
clear and specific evidence that he suffered distress so severe
that no reasonable person could be expected to endure it. See

GTE Southwest, Inc. v. Bruce, 998 S.W.2d 605, 618 (Tex.
1999). Generally, a plaintiff must show more than mere worry,

anxiety, vexation, embarrassment, or anger. Deaver v.
Desai, 483 S.W.3d 668, 677 (Tex.App.—Houston [14th Dist.]
2015, no pet.)(pleading claiming “shame, embarrassment,
humiliation, and mental anguish” did not establish clear and

specific evidence of emotional distress); Blanche v. First
Nationwide Mortg. Corp., 74 S.W.3d 444, 454 (Tex.App.
—Dallas 2002, no pet.)(feeling “intense embarrassment”
“humiliated” and “frustrated” because of inaccurate credit
report failed to meet standard for compensable harm).

Rascon mentions loss of sleep, problems with digestion, and
anxiety attacks, but provides no meaningful details as to the

frequency or severity of what he is describing. In Union
Pacific R.R. Co. v. Loa, 153 S.W.3d 162, 171-72 (Tex.App.
—El Paso 2004, no pet.), we found similar general references
to feeling nervous, stressed, withdrawn, and suffering a loss
of happiness insufficient to meet the severe emotional stress

threshold. The plaintiff in Loa, like Rascon, presented no
evidence of seeking counseling or medical treatment. See

also Regan v. Lee, 879 S.W.2d 133, 136–37 (Tex.App.—
Houston [14th Dist.] 1994, no pet.)(testimony that plaintiff
was “very angry,” humiliated, and suffered from depression,
but who did not seek professional help failed to meet damages
burden). On remand, the trial court should dismiss the
intentional infliction of emotional distress claim.

BREACH OF THE SETTLEMENT AGREEMENT

[41] Lastly, Appellees call our attention to the supplemental
claim that they filed. In that claim, they asserted the
Southwestern defendants breached a non-disparagement
clause in a settlement agreement entered into by the
Southwest defendants and Rascon (but not Appellants).
Appellees contend that the Southwest defendants recruited
MVS and Saturno as agents to disseminate disparaging
statements in violation of the agreement. We address MVS
and Saturno's potential direct liability for the disparaging
statements elsewhere. Even as agents of the Southwest
defendants, Appellants could not be liable on a contract they

never signed. C & A Investments, Inc. v. Bonnet Resources
Corp., 959 S.W.2d 258, 262 (Tex.App.—Dallas 1997, writ
denied)(agent who negotiated loan agreement could not be
liable for agreement it was not a party to and did not sign);

Bernard Johnson, Inc. v. Continental Constructors, Inc.,
630 S.W.2d 365, 369 (Tex.App.—Austin 1982, writ ref'd
n.r.e.)(“As a general rule, a suit for breach of contract may
not be maintained against a person who is not a party to the
contract, particularly a non-party who is assigned duties by
the terms of the contract.”).

Appellees put another spin on this argument, however,
contending that as agents *206  of the Southwest defendants,
Appellants have “waived” their TCPA rights. The waiver
they point to is from an excerpt of the settlement agreement
between the Southwestern defendants and Rascon where each
purportedly agreed not to “directly or indirectly defame,
disparage, ‘bad mouth’, or otherwise criticize” each other.
Nonetheless, because Appellants were not signatories to this
agreement, it is not clear how they could have intentionally
relinquished a known right, which is a general predicate

for any waiver claim. See Ulico Casualty Co. v. Allied
Pilots Ass'n, 262 S.W.3d 773, 778 (Tex. 2008)(“Waiver is
the intentional relinquishment of a right actually known, or
intentional conduct inconsistent with claiming that right.”).

[42] Moreover, an agency relationship is a consensual

agreement between the principal and the agent. Reliant
Energy Services, Inc. v. Cotton Valley Compression, L.L.C.,
336 S.W.3d 764, 782-83 (Tex.App.—Houston [1st Dist.]
2011, no pet.)(agency is a consensual relationship between
two parties “by which one party acts on behalf of the
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other, subject to the other's control”). In the context of this
dispute, the agreement that the supplemental petition alleges
is no more than conspiracy dressed up in breach of contract
language. We have already concluded that Appellees failed
to present any clear and specific evidence of the existence
of that agreement. For the same reasons discussed under the
conspiracy claim, we remand it to be dismissed, to the extent
it seeks to assert a breach of contract claim against Appellants
under the settlement agreement.

CONCLUSION

We reverse and remand the case to the trial court with
instructions to dismiss the following claims: conspiracy, fraud

(but only as noted in our discussion above), interference
with business relations, business disparagement, defamation,
intentional infliction of emotional distress, and breach of
settlement agreement, as those claims relate to MVS and
Manuel Saturno. The Southwestern defendants did not file
a TCPA motion and our holding here does not include the
claims filed against them. Nor does our holding extend
to any of the aforementioned claims against MVS and
Manuel Saturno limited to the factual allegations pertaining
to Televisa and the Axa concert.

All Citations

545 S.W.3d 180

Footnotes

1 Those new defendants included Quickstudy Learning Centers, Inc. d/b/a Southwest University, and its
owners, Benjamin Arriola and Yolanda Arriola.

2 Appellants' brief contends this pleading asserts supplemental claims, leaving the original counterclaim in
play. At best, Appellants claim it creates an ambiguity as to whether it is a true amended or supplemental
pleading. Consequently, Appellants refer to factual allegations from the original Counterclaim. The title and
body of the pleading, however, convinces us that as to the counterclaim and third party claims, the pleading
is a true amendment, and we treat it as such. TEX.R.CIV.P. 65; Mekeel v. U.S. Bank Nat'l Ass'n, 355 S.W.3d
349, 354 (Tex.App.—El Paso 2011, pet. denied)(Rule 65 requires court to consider only the last amended
pleading); King v. Air Exp. Intern. Agency, Inc., 413 S.W.2d 838, 839 (Tex.Civ.App.—Houston 1967, no
writ)(“The law is well settled that an amended pleading completely supersedes and supplants the pleading
which is amended.”).

3 There is a potential third step in the TCPA that is not at issue in this appeal. If the plaintiff satisfies the second
step, the court should still dismiss the action if the defendant “establishes by a preponderance of the evidence
each essential element of a valid defense” to the plaintiff's claim. Id. § 27.005(d).

4 The statement of the issue begs a more fundamental question: did the trial court err in concluding the TCPA
motion was moot. The answer to that question is yes. A moot controversy is one in which the issues presented

are no longer live or the parties lack a legally cognizable interest in the outcome. Camarena v. Texas
Empl. Comm'n., 754 S.W.2d 149, 151 (Tex. 1988). Because the TCPA motion attacked causes of action that
the trial court did not dismiss under the Rule 91a motion, the motion as to those issues was not moot. Given
the TCPA's purpose of seeking prompt resolution of these issues, and our de novo standard of review, we
choose to reach the merits of the TCPA motion.

5 The Government Code provides a general definition for an affidavit “unless a different meaning is apparent
from the context of the statute in which the word appears.” TEX.GOV'T CODE ANN. § 312.011 (West 2013).
It similarly requires an “affidavit” to be “a statement in writing of a fact or facts signed by the party making
it, sworn to before an officer authorized to administer oaths, and officially certified to by the officer under his
seal of office.” [Emphasis added]. Id.

6 The affidavit contains several inflammatory assertions, such as suggesting the invoices may have been part
of a “money laundering” scheme. We ignore those, as we do the statements that do no more than parrot
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the elements of the pleaded causes of action. Some factual assertions are also so unclear as to lack any
clear meaning:

I was told that, when getting less favorable terms from Televisa, that they hoped that if I could steal $50,000
from MVS, they hoped that I could steal $100,000 from them. Meaning that I would generate more revenue
to steal from. Televisa refused to put any funding into the project.

7 Rascon's deposition testimony negates his basis for knowing what the payment was for:
[APPELLANT'S COUNSEL]: You understand there's a big difference between Southwest University
investing money or doing some agreement or some contract with MVS and Manuel Saturno personally
receiving $300,000. You understand there's a big difference between those two events.

...
You agree with me there's a big difference between those two things.
[RASCON]: Yes.
[APPELLANT'S COUNSEL]: Which one are you saying happened?
[RASCON]: I cannot know.
[APPELLANT'S COUNSEL]: Okay.
[RASCON]: I can only know the consequences of what happened.

8 The breach of contract claim also contains several statements that were necessarily disposed of by the trial
court's Rule 91a order, or simply do not belong. For instance, one sentence reads “Such conduct constitutes
fraud as set forth more specifically below.” That allegation does nothing more than presage a later allegation
of fraud in the amended Counterclaim. Another allegation states that changing the invoices was a criminal
act making the contract illegal. The trial court already disposed of any claim based on the alleged illegality,
and whether the asserted illegality is a defense to the breach of contract claim—something we do not decide
—that issue would be raised as a defense, and not included within a claim for affirmative relief. The same is
true of the reference to the spoliation allegation contained in this portion of the pleading. A further assertion
that the FCC could take away MVS's broadcasting license has no place in any portion of the pleadings; it
appears to have been added for nothing more than its ad terrorem effect.

9 We have already determined that the commercial speech exception applied to the other specific transaction
involving the AXA concert that Televisa broadcast in Mexico, but not in El Paso.

10 Appellees did not plead a claim for interference with an existing contract, which has its own distinct elements.

See Prudential Ins. Co. of Am. v. Financial Review Servs., Inc., 29 S.W.3d 74, 77 (Tex. 2000).
11 Again, we note that we have found the specific dealings with Televisa over the Axa concert fall within the

commercial speech exception, and the TCPA did not reach that specific claim.
12 Rascon's affidavit includes two MVS invoices as attachments. The first invoice, dated July 13, 2015, appears

to be the invoice upon which the original lawsuit was based. The invoice reflects a number of unpaid charges
from February of 2014 to October 2014. For each charge, there is a unique transaction number, followed
by a transaction date, a corresponding contract number, and the net amount due. The total unpaid charges
show as $56,039.70. The second invoice is dated March 1, 2016, and appears to be a more comprehensive
reconciliation of the account, showing not only the unpaid charges on the July invoice, but other charges
that were incurred and paid. Comparing the two invoices at least raises an inference that when ten specific
account charges were paid, they were re-booked as debits. For instance, the invoice sued upon reflects that
on contract # 25001, a $1,290.20 charge was incurred on 7/31/2014 and was not paid. Appellees point out
that under the same contract number, an identical amount ($1,290.20) was incurred on 01/26/2014 and was
paid on 7/31/2014. A similar pattern is reflected in nine other account numbers, all showing that on 7/31/2014
each incurred a charge in the exact amount for which a payment was made on the same date. We do not
discount that upon full discovery that there might be an appropriate explanation for why a series of payments
on a single date are also reflected as corresponding debits. But even as it is, this oddity proves nothing more
than a possible bookkeeper's error.
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1  

\CAUSE NO. 2020-51549 
 

ELIZABETH WILLIAMS, 
 

Plaintiff, 
 

V. 
 

WILLIAM P. RAMEY and RAMEY & 
SCHWALLER, LLP 

 
Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 

HARRIS COUNTY, TEXAS 
 
 

157TH JUDICIAL DISTRICT 

 

ORDER 
 

CAME ON TO BE HEARD Plaintiff, Elizabeth Williams’ Objections to William P. 

Ramey’s evidence in support of hie Response to the Plaintiff’s TCPA Motion to Dismiss 

Counterclaims of Defendant William P. Ramey.  After having reviewed the Objections, the 

Response, any other related filings and having heard the arguments of counsel, if any, the Court 

finds that the Objections are Without MERIT and are OVERRULED. 

IT IS SO ORDERED. 

SIGNED ON THIS, THE ___ DAY OF ____________ 2021.  

  
 _________________________  

  JUDGE PRESIDING  
 

2/18/2021�10:54:25�AM
Marilyn�Burgess�-�District�Clerk
Harris�County
Envelope�No:�50693980
By:�JOHNSON,�JOHNATHAN
Filed:�2/18/2021�10:54:25�AM
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