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COMMENTS: “THE STATE BAR PRESIDENT MUST
RESIGN,” SEPTEMBER 2020, P. 527

I have never met President McDougal but I did vote for
him. Your letter to Mr. Apffel published in the Journal is
troubling to me. Referring to President McDougal you say,
“Posting a wildly off-base, hate-fueled social media post
grounded in conspiracy theories …” followed by “is not a
proper response to a problematic legal opinion.” Unfortunately,
your letter was not factually specific but it concerned me to
the point that I contacted the SBOT and was sent four items
that had been submitted to the bar and made subject of a
special board meeting. 

Your letter references one-fifth of our membership being
minority attorneys in Texas and your respectful demand that
President McDougal resign and the SBOT establish a chief
diversity, equity, and inclusion officer.

From the documents sent to me, I see a reference to
President McDougal taking exception to a poll worker wearing
a Black Lives Matter shirt while on duty. I would agree on
political grounds. What does concern me, especially as an
emeritus member of SBOT, is a thing called cancel culture. In
the illustrious days of yesteryear, folks debated issues. So if
President McDougal’s opinion about letters on a shirt were
objectionable, a debate could occur. As in this case, a hearing
and a resolution could be had. I like to think of the group of
the one-fifth as blended so that we are a group of 100% lawyers,
and as lawyers, we should not cancel a person for their opinion.

GEORGE SCHILTER 
Webster

STATE BAR BOARD UPDATE: “STATE BAR BOARD
TAKES ACTION ON DIVERSITY AND INCLUSION
ISSUES AT SPECIAL MEETING,”
SEPTEMBER 2020, P. 534  

In response to the controversy regarding State Bar of Texas
President McDougal’s recent remarks, the bar board proposed
various diversity and inclusion initiatives. The worst proposal
directs the MCLE Committee to consider making implicit
bias training mandatory MCLE for all Texas lawyers. Until
now, the bar has mercifully been generally unwilling to insert
itself into political issues unrelated to the practice of law. That
forbearance should continue. 

We all have biases. As free people, we are entitled to them
without being subject to being force-fed ideological indoctrination
to correct them. Whether a member has “unacceptable” biases,
implicit or otherwise, is simply none of the bar’s business.  

Further, the bar rules require MCLE to relate to legal
subjects and the legal profession. The proposed bias training
seems well beyond any reasonable application of that requirement.
Bias training has nothing to do with how we do our jobs as
lawyers.
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COMMENTS

Tell us what you think via @statebaroftexas, tbj@texasbar.com, or P.O. Box 12487, Austin, TX 78711-2487.
Letters addressed to the Texas Bar Journal may be edited for clarity and length and

become the property of the magazine, which owns all rights to their use. 

By seeking the bar presidency, McDougal signed up for the
public scrutiny and criticism that comes with the job. The rest
of us did not and should not be punished for his perceived sins.

RON COOK 
Member of the MCLE Committee from 1995 to 1999

Houston

I was disappointed in the September TBJ’s description of
matters concerning the SBOT president and disgusted that
the cancel culture has reached the State Bar of Texas. I still do
not know what the president said. It does not matter to me
what it was. For 400 years my family has always believed that
Americans are free to express their beliefs. When I see a self-
appointed elite persecute someone for expressing his opinion,
I always think of my aunt, whose father was executed by
Mussolini for expressing an opinion the dictator did not like.
I may not care for what someone says, but I always will fight
to the death for their right to say it. SBOT should believe in
the Constitution, freedom of speech, and the rule of law. It
should never embrace cancel culture because some vocal self-
appointed elite found some free speech offensive. Cancel
culture is un-Texan and an affront to anyone who believes in
the free expression of ideas. I am disappointed in SBOT
entertaining the suppression of free speech.

HOWARD A. HICKMAN 
Austin

Under the guise of diversity and inclusion, a majority of
the SBOT Board of Directors, by voting to approve further
consideration of ABA Model Rule 8.4(g), continue their efforts
to suppress Texas lawyers’ legitimate expression of constitutionally
protected rights in areas unrelated to adjudicatory proceedings.

Existing Disciplinary Rule 5.08 already covers discrimination.
But a number of directors, as they manifested at the special
meeting on September 10, support the adoption of new or
amended rules that extend far beyond Rule 5.08 and would
suppress and have a chilling effect on Texas lawyers’ speech in
their daily lives outside of and unrelated to adjudicatory
proceedings. These directors voiced their support of facially
unconstitutional ABA Model Rule 8.4(g), or modifying existing
Disciplinary Rule 5.08 to conform to ABA Model Rule 8.4(g).

Every attorney should read ABA Model Rule 8.4(g) and
the ABA comments; for that rule subjects attorneys to
discipline for a single action or comment which, intentionally
or not, is invasive or insulting “on the basis of race, sex,
religion, national origin, ethnicity, disability, age, sexual
orientation, gender identity, marital status or socioeconomic
status in conduct related to the practice of law.” 

PAT E. CLARK 
Austin



COMMENTS

PRESIDENT’S PAGE: “CONTINUING THE
CONVERSATION,” SEPTEMBER 2020, P. 532

Mr. McDougal’s statement in the Bar Journal, regarding his
public statements and posts, falls far short.  

He says he listened. He says racial injustice is an important
issue.  

What he doesn’t say is that he will work to change his
attitudes.  

What he doesn’t say is that he is sorry for what he said.  
What he doesn’t say is that he is sorry for the dishonor of

the profession, by a person of his position.

FRED MCCUTCHON 
Corpus Christi

Mr. McDougal should tell us what he has learned from this
experience. Has it opened his eyes, even a little? Does he have
any sense of how insensitive and hurtful he has been? That is
the essay I look forward to reading.  

PETER WILLIAMSON 
Houston

1. The phrase “Black Lives Matter” by itself is important!
2. No State Bar president should be using Facebook,

Twitter, or any other source to give an opinion on any public,
political, or other matters.

Let’s get opinions and politics out of the State Bar! No
officer of the State Bar—in any area—should be giving
personal opinions on politics and/or religion. So everyone
who has any office or connection with the State Bar should
only speak on ethics and legal questions. 

I was naive when I was licensed in 1973. I thought that I
had a choice to join or not join the State Bar. I would have
chosen to join at that time, but I was upset that I was “forced
to join.” Since then, I have seen the State Bar wage a war
against most attorneys always telling us what we can’t do and
using our State Bar fees to prosecute attorneys. So why can’t
the State Bar be nice to us now and then?

I don’t know if State Bar President Larry McDougal should
resign or not. To me, his remarks and all his Facebook posts
were hurtful. I am a white attorney, but I can certainly
understand why Black lives, Asian lives, Hispanic lives,
Muslim lives, and all lives matter!

So all State Bar officers, all State Bar employees, and all
others with the State Bar, unless you are speaking on ethics or
other legal matters—Shut UP!

RALPH BEHRENS 
Ingram

WBMH is a premier New Mexico  
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partnering on inter-state cases. 

P.C.

123 E. Marcy Street, Suite 205, Santa Fe, NM
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execuTive direcTor’s pAge

Each yEar, thE StatE Bar of tExaS local Bar lEadErS confErEncE features a breakout
session titled “Projects! Projects! Projects!” where speakers from the Texas Young Lawyers
Association and local young lawyer affiliates showcase their successful and innovative programs
that local bar associations can duplicate. That session title—with three exclamation points—
tells you a lot about TYLA. It speaks to both the number of projects our young lawyer leaders
create each year and the energy they bring to their work.

Take, for example, TYLA’s efforts on diversity. Working in partnership with the State Bar, the
TYLA Board of Directors has created and rolled out a number of projects in recent years aimed
at increasing diversity, equity, and inclusion in the legal profession. These projects range from
blogs and podcasts that amplify diverse voices to pipeline projects designed to help increase
the number of minority lawyers in Texas to more closely reflect the state’s diverse population.

This year, TYLA President Britney Harrison is stressing the importance of diversity, equity,
and inclusion in every project the board is developing. Part of her vision and directive for the
projects is to ensure participation by diverse speakers and writers from all parts of Texas. Some
specific projects include:

•  Racial Justice Committee: This committee is charged with developing meaningful
content and materials for the Racial Justice Hub, a website that will include information
about racial justice, anti-racism, and allyship for lawyers and members of the public. 

• Iconic Women in Legal History: Through a generous grant from the Texas Bar
Foundation, TYLA is developing the Iconic Women in Legal History project, which aims
to highlight and explore the roles of women who helped shape our culture and advance
civil and legal rights. The project will highlight Black women and other minorities who
are often left out of history books.

• Leadership Toolkit for Smaller/Rural Affiliates: A portion of this toolkit is devoted
to diversity and inclusion in leadership.

I applaud President Harrison and the TYLA board for their leadership on these issues. The State
Bar Board of Directors is also pursuing potential new diversity initiatives through the newly
created Task Force on Diversity, Equity, and Inclusion and Justice in Leadership Workgroup
and through other efforts approved by the board at special meetings in July and September.1

Why is this the State Bar’s role? Diversity programs are necessary to address the lingering
effects of discrimination in the legal profession and legal education. These efforts help lawyers
and courts bring a range of viewpoints to bear on legal problems facing our state and help the
State Bar achieve its mission of promoting diversity in the administration of justice and the
practice of law and improving the quality of legal services in Texas.

As TYLA Immediate Past President Victor A. Flores likes to say, we are better together. So let’s
keep working together to achieve a better, stronger, and more unified Texas Bar for all members.

Sincerely,

TREY APFFEL
Executive Director, State Bar of Texas
Editor in Chief, Texas Bar Journal

notE
1. State Bar Board Approves Diversity Panel Rosters, Study of Model Discrimination Rule, 83 Tex. B.J. 654; State Bar Board

Takes Action on Diversity and Inclusion Issues at Special Meeting, 83 Tex. B.J. 534. 

Projects! Projects! Projects!
TYLA CONTINUES TO LEAD ON
DIVERSITY, EQUITY, AND INCLUSION

Trey Apffel can be reached at 512-427-1500, trey.apffel@texasbar.com, or @ApffelT on Twitter.

TYLA Diversity Projects 
TYLA created the following diversity projects

as resources for lawyers and law students—

or anyone curious about the law or a legal

career. You can find most of these projects

and many more resources at tyla.org.

Websites

•  I Was The First. You Can Be A Lawyer

Too!

•  Lawyers Who Lunch

Podcasts

•  SHERO

• Young Gunners

Community/Networking Events

•  Speed Mentoring for Women Law

Students

•  Strength in Unity

•  TYLA Diversity Dinner

Other Resources

•  Pregnancy and the Workplace: Know

Your Rights

•  Pregnancy and the Workplace: Know

Your Obligations

•  Retention Guide

•  Affiliate Diversity Toolkit
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MEEting ZAchAry cABAllErO, one immediately notices the innate drive and passion he has for poetry. When he speaks, he does
so rhythmically, beating his hands on the table when making impassioned revelations. Just like the surge of poetic thought
coming out of him, Caballero responds to questions with a sense of urgency. The Houston-based personal injury law attorney
and descendant of Mexican immigrants deep-dives into his identity, both celebrating it and confronting his own contradictions—
and often in front of audiences in H Town’s slam poetry scene. Caballero met with the Texas Bar Journal in November 2019 to
jump into the background of his art.
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ABOVE: “you can call it word vomit. you can call it spontaneous combustion. but the point of the matter is, i can’t stop it from coming out. And that’s when i know
that a poem is right in the air,” Zachary Caballero told the Texas Bar Journal. PHOtO by CHriStOPHer DiAZ PHOtOGrAPHy

IN RECESS

My Name Is Where
My Honor Lies
Houston attorney Zachary Caballero’s poetry answers the eternal question of “who am I?”

interview by Eric Quitugua



LET’S START WITH THE BASICS. WHEN DID YOU BEGIN WRITING POEMS?

The first poem I ever wrote was in the seventh grade at
Ridgeview Middle School in Mr. Malcolm’s English class. Then
the next one was a love poem to my girlfriend once I realized I
could write poems. But I didn’t start performing until about
five or six years later. The writer part I kept more secret because
I was young and unsure of what it means to be 12 years old
and write poems and also play football. 

SO, THE FIRST POEM—WHAT WAS IT AND HOW DID IT COME OUT
AND WHEN THAT LIGHTNING ROD JUST KIND OF SHOT OFF, WHAT
WAS THAT LIKE?

Yeah, I’m pretty sure the lightning rod came from when I was
reading The Outsiders by S.E. Hinton. I was writing a poem
either about Ponyboy or one of the other characters in terms of
how they were perceived, how they were judged—wanting to
be seen for something more than how the world sees them.
Almost demanding a different perspective. I know it was like a
page long, but I remember it was about identity, which is what
a lot of my poetry is about. I think the universal idea in
literature is trying to answer the question “who am I?” and so I
think I started my first poem in some shape or form trying to
answer that. It is much like a lightning rod. You can call it
word vomit. You can call it spontaneous combustion. But the
point of the matter is, I can’t stop it from coming out. And
that’s when I know that a poem is right in the air. And that
was a new feeling for me—this incessant voice that just won’t
quiet; this need to keep putting words on paper until I felt like
the job was done. So that’s how it feels—very much like a
lightning rod. 

INSPIRATION IS A TRICKY THING BECAUSE YOU’RE NOT ALWAYS
GOING TO FEEL INSPIRED BUT YOU STILL WANT TO WRITE. HOW DO
YOU NAVIGATE THAT AND HAVE YOU EVER WRITTEN SOMETHING
THAT YOU WEREN’T NECESSARILY INSPIRED TO WRITE BUT YOU
KNEW I HAVE TO KEEP MY HANDS MOVING EVEN IF IT DOESN’T
COME OUT GREAT. I’VE JUST GOT TO PUT THIS DOWN?

Oh, yeah. The things I get inspired to write about now are
oftentimes influenced by my family, my heritage, my culture,
and how I don’t always fit in with those things. Even then, I
didn’t start writing poems about being Mexican, my identity,
until junior year of college when my roommate called me out.
Somebody was calling from U.T. I said my last name like
“Cabalero” because that’s how the majority of people would
say my name growing up. My roommate said, “Why do you
pronounce your name like that? That’s not your name.” I
didn’t know. I didn’t have any true answer. So I backtracked. I
didn’t seek out to write this poem (When You Say My Name),
but the poem was in response to me being confronted with
why do I mispronounce my own name? Because of where I grew
up—I grew up in the ’burbs playing soccer with a bunch of
white boys. I remember every single time we would check in
with the ref and there’d be the player cards and no one could
ever pronounce my name—and the laughter. I just remember
the laughter. I could never ever forget the laughter. Even as a
man now—it was so startling. Being confronted with
something and through my own investigation of myself had
raised all these things that I’ve dealt with since childhood. 

THERE’S ANOTHER LINE I GLEANED FROM WHEN YOU SAY MY NAME—
“ANYTIME SOMEONE DROPPED MY NAME ON ITS HEAD, I TOLD
MYSELF IT WAS FUNNY.” AND THEN LATER, “I WAS RIPPING MY
GRANDFATHER’S CALLOUSED HANDS APART WHEN HE GAVE THIS
NAME TO MY FATHER TO GIVE TO HIS SONS.” IS IT HARD TO
CONFRONT YOURSELF IN THESE MOMENTS WHERE YOU’RE AGAINST
YOUR OWN IDENTITY IN A WAY?

It is tough. It’s not common and it’s work. It’s work to excavate
and pull out those moments of saying, “This is where I fell short.”
I’m doing this excavation internally, this constant self-examination,
and I’m referencing this to say what would my grandfather
think, who had 13 kids and was in the Texas Army National
Guard and worked with his hands his whole life. And my dad,
who didn’t go to college, went to the Navy when he was 17,
and his name was what they called you. Whenever I wrote that
poem, I thought about my grandfather, and I thought about my
dad and my brothers and his brothers and my aunts, and how
proud they were to be where they were from and who they were.
My family’s story and heritage is so deep and well known
between the people back home that it was such a disservice, and
dishonorable, for me to allow people to constantly
mispronounce Caballero. I was proud and I am proud of who I
am, but I didn’t see something as small as “oh no, you need to
say my name correctly” … I would feel bad about checking
someone or feel awkward about it. If someone mispronounced
it as a boy, I would just laugh because I didn’t have the cultural
context to be critically aware or I wasn’t confident enough to
say, “Hey, please don’t say my name like that. My name is
Caballero. I will teach you how to pronounce it,” which is what
I do in the poem. But that was hard because to say that, I had to
look back at all the times where I didn’t say that, all the times
where I would make jokes with my brothers whenever we were
at my grandma’s house for Thanksgiving and we would be
surrounded by a bunch of our family members who are all
obviously Mexican and we would be cracking jokes like, “Oh,
yeah, are we all legal?” Growing up, it was almost second nature
to disrespect your identity because everyone else was doing it.
Everyone else made it seem cool. The way I saw myself on
television was not through a heroic representation, a man of stature,
or characters who look like me on TV. 

There’s a very, very important book to me by Octavio Paz, the
Labyrinth of Solitude, which is incredible. He talks about the
contradictions of American identity and Mexican identity and
he uses the Chicano movement to compare against nationalists in
Mexico and what it means to be Mexican or Latino in America.
He has a term that used to be the name of my blog. It’s called
“pachuco,” P-A-C-H-U-C-O—typically Chicano males who
were born in America but have family from Mexico and they’re
basically representative of the Chicano men in California who
had the zoot suits in the ’50s. Those are pachucos—people who
were loud and trying to assert themselves in a world that already
thought it knew who they were. That book was really instrumental
in how I saw myself and found the words and the language to
speak about it. The quote is from that book: “Self-discovery is
above all the realization that you are alone.” That quote, when I
put out a book of poetry, will be the opening quote. TBJ
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president’s page

At the September quArterly meeting of the State Bar of Texas Board of Directors, I announced
my action plan on issues of diversity, equity, and inclusion. Central to my plan is a series of
virtual community conversations on race relations to be held for each of the 17 State Bar
director districts across the state.
      My goal is that every Texas lawyer will receive an email invitation to participate in at least
one of these free events before my term as president ends in June 2021. The concept is based
on Together We Dine, a successful project started in 2017 by the Dallas-based Project Unity
initiative in partnership with the Dallas Bar Association that brings together diverse groups for
facilitated conversations about race over dinner.
      This is a non-confrontational listening exercise, and it allows people to openly discuss racism
in a way some of us never have before. Count me in that category: For years I’ve regularly gone
hunting or fishing or played golf with Black friends. They have stayed at my home and shared
meals at my dinner table, but we never discussed racism. When I attended a virtual Together
We Dine event recently, I found a safe place for everyone to discuss racism.
      State Bar District Director Rob Crain, who helped launch Together We Dine as Dallas Bar
Association president in 2017, is helping me spearhead this statewide initiative. Project Unity
has graciously agreed to provide facilitators and run the programs for the bar. 
      Also as part of my plan, I want to work to increase minority representation on boards and
committees by updating appointment interest forms so applicants can indicate their
race/ethnicity, sex, gender identity, and sexual orientation. As president-elect last year, I was
responsible for making appointments to various boards and committees, and I spent
considerable time researching applicants to make sure my appointments were diverse. We
should make it easier on future presidents-elect to pursue diversity by changing these forms to
provide more information upfront.
      I also plan to produce new implicit bias CLE courses—possibly including a free non-
mandatory course—to be made available to all Texas lawyers.

Update on Presidential Task Forces
      I focused my October column on the great work of the Presidential Task Force on Criminal
Court Proceedings and its 14 recommendations to help ensure our courts balance public health
and safety with the constitutional rights of the accused when resuming operations. The Office of
Court Administration included almost all of the task force’s suggestions in its recommendations
to the Texas Supreme Court.
      At its September 25 meeting, the State Bar board approved my requests to create a
grievance review task force and a work group on courthouse access badges for Texas lawyers.
      Chaired by former Judge Michael Fields, of Houston, the 21-member Task Force on Public
Protection, Grievance Review, and the Client Security Fund will study the grievance process and
the Office of Chief Disciplinary Counsel with the mindset of ensuring the grievance process
remains fair to the lawyers of Texas while ensuring the public is protected from lawyers who may
take advantage of them. A recommendation will then be presented to the board of directors,
hopefully by the April 2021 board meeting. The board can then take action to implement
procedural issues and to refer any rule changes to its Discipline and Client-Attorney Assistance
Program Committee and the Committee on Disciplinary Rules and Referenda. Please send
any concerns or recommended changes to larry.mcdougal@texasbar.com.
      The 14-member Courthouse Access Badge Workgroup is chaired by State Bar District
Director David Sergi, of San Marcos. The goal of this group is to work with state and county
officials to seek a mutual agreement on the courthouse access issue.
      At the January 22 board of directors meeting, I will ask the board to approve another work
group. This group will focus on lawyer advertising and the changes necessary to make it more
user friendly and to recommend any rule changes to the State Bar board.
      I look forward to providing additional updates as the work of these groups continues.

LARRY McDOUGAL
President, 2020-2021
State Bar of Texas

Promises KEPT

Larry McDougal can be reached by email at larry.mcdougal@texasbar.com.



STATE BAR OF TEXAS
ATLARGE DIRECTOR SOUGHT

     Nominations are now being accepted for at-large director for the State Bar of Texas Board of Directors. Four at-large positions
on the board are required to be appointed by the president of the State Bar subject to confirmation by the board of directors.
One position will become vacant in 2021. At-large directors serve three-year terms, and this year the term begins June 17, 2021.
     In making the appointments, the president is required to appoint directors who demonstrate knowledge gained from
experience in the legal profession and community necessary to ensure the board represents the interests of attorneys from
the varied backgrounds that compose the membership of the State Bar of Texas. 
     An Ad Hoc Committee to Nominate At-large Directors will recommend two candidates to the State Bar president, who will
select one candidate for appointment subject to ratification of the State Bar board. Nominees will be responsible for their own
expenses related to the interview process.

CRITERIA FOR SELECTION
     Any active, licensed lawyer in good standing with the State Bar is eligible to be nominated, provided such lawyer is not
currently serving as an elected director or appointed director. The Ad Hoc Committee shall nominate only persons who demonstrate
knowledge gained from experience in the legal profession and community necessary to ensure the board represents the
interests of attorneys from the varied backgrounds that compose the membership of the State Bar of Texas.
     The Ad Hoc Committee shall be guided by, but not limited by, the following criteria in selecting its nominees for at-large
director:

•  The degree of representation already on the State Bar Board of Directors from a particular geographic area, substantive
area of practice, and size of practice.

•  The population of the area in which the nominee resides and practices.
•  The content of recommendation letters for a nominee.
•  The size of a nominee’s practice.
•  A nominee’s: 

u substantive areas of practice;
u demonstration of leadership ability;
u involvement in civic activities within the community;
u participation in local and specialty bar associations;
u participation in local bar, State Bar, and American Bar Association committees, sections, and activities; and
u years of licensure.

The deadline for nominations is December 1, 2020. Persons interested in being nominated for the position should submit
the following: an application (found at texasbar.com/atlarge), a nomination letter from a third party (self-nominations will not
be accepted ), a resume, three to five letters of recommendation, and a brief personal statement of no more than 500 words
explaining why they have “knowledge gained from experience in the legal profession and community necessary to ensure the
board represents the interests of attorneys from the varied backgrounds that compose the membership of the State Bar.” For
more information, go to texasbar.com/atlarge.

Submit the information to:
AD HOC COMMITTEE TO NOMINATE AT-LARGE DIRECTORS

atlargedirector@texasbar.com

Or by regular mail, c/o State Bar of Texas
PO Box 12487

Austin, TX  787112487

If you have questions, please contact cbarber@texasbar.com.

Please note that an application for at-large director does not preclude an applicant from
running for a geographic area board position. Petitions for the elected board member positions

must be received at the State Bar headquarters by March 1, 2021.



The STaTe Bar of TexaS Board of direcTorS voted to petition
the Texas Supreme Court to order a 2021 rules vote of bar
members and approved president-elect candidates for the 2021
election during its quarterly meeting on September 25.

Meeting by videoconference, the board also heard an update
from President Larry McDougal on his diversity plan and voted
to form task forces to review the attorney disciplinary process
and to study the possible implementation of courthouse access
badges in Texas.

Meeting highlights appear below. Go to youtube.com/statebaroftexas
to watch the recorded meeting. Read the agenda and meeting
materials at texasbar.com/bodmaterials.

2021 Rules Vote Ordered
The board voted to petition the Supreme Court to order a
2021 vote of bar members on proposed amendments to the
Texas Disciplinary Rules of Professional Conduct and Texas
Rules of Disciplinary Procedure, as provided by Texas
Government Code 81.0877. On September 29, the court
issued an order calling a referendum on the proposed rule
changes. Under the order, voting will take place from
February 2, 2021, to March 4, 2021, by paper and online
ballot.

Over the past year and a half, the board approved six
proposed amendments for inclusion in the next rules vote.
Those proposals were submitted to the Supreme Court for
inclusion on the February 2021 ballot, along with two more
proposed amendments the board approved September 25:

• Proposed Rule 1.05(c)(10), Texas Disciplinary Rules of
Professional Conduct, which permits a lawyer to disclose
confidential information when the lawyer has reason to
believe it is necessary to do so in order to prevent a client
from dying by suicide, and

• Proposed amendments to Rule 8.03 of the Texas
Disciplinary Rules of Professional Conduct and Rules
1.06 and 9.01 of the Texas Rules of Disciplinary
Procedure to extend self-reporting and reciprocal-
discipline provisions to cover certain discipline by a
federal court or federal agency.
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The Committee on Disciplinary Rules and Referenda
approved each of the proposals before they came to the board.
For a rule change to take effect under this process, it must be
approved by the committee, the board, the State Bar
membership, and the Supreme Court. For more information,
go to texasbar.com/rulesvote.

2021 Election Update
The board approved the nominations of Sara Dysart, of San
Antonio, and Laura Gibson, of Houston, as candidates for
2021-2022 State Bar president-elect, accepting the
recommendation of the Nominations and Elections
Subcommittee. The candidates will appear on the ballot in
April 2021 along with any certified petition candidates.
Potential petition candidates have until March 1 to submit
nominating petitions to the State Bar for certification. 

The board also agreed to accept electronic signatures on
petitions for president-elect and director during the 2021
election cycle, provided the electronic signatures are facsimiles
of the signors’ own handwriting.

President’s Diversity Plan
The board received an update from McDougal on his diversity
plan. McDougal reported he plans to hold virtual community
conversations on race relations for each of the 17 State Bar
director districts around the state before his term as president
ends in June 2021. The conversations would be styled on
Dallas-based Project Unity’s Together We Dine project. 

McDougal offered the report in response to the board’s vote
on July 27 to require him to prepare a preliminary plan
addressing controversy over his online comments by the
September board meeting and providing a final plan by
January 2021. Go to texasbar.com/bodmaterials and follow
the links to the July 27 meeting to see the board packet
materials, which include McDougal’s online comments; a
video-recorded apology from McDougal; joint statements
issued by bar officers, committees, and sections; and
comments submitted by bar members and the public.

New Task Forces 
McDougal requested and the board approved the creation of the
Task Force on Public Protection, Grievance Review, and the

State Bar Board 
PETITIONS COURT FOR RULES VOTE,
APPROVES PRESIDENT-ELECT CANDIDATES
written by LOWELL BROWN

STATE BAR BOARD UPDATE



Client Security Fund. The 21-member task force will study the
attorney grievance process to ensure it remains fair to Texas
lawyers while also protecting the public. McDougal also requested
and the board voted to create the Courthouse Access Badge
Workgroup to study the possible implementation of courthouse
access badges in Texas, resuming the work of a 2018 task force.

Legislative Program
The board approved the 2021 State Bar legislative program, which
is made up of proposed bills supported by State Bar sections. The
proposed bills were circulated to all sections and considered by the
board’s Legislative Policy Subcommittee and the full board. Read
the proposals at texasbar.com/legislativeprogram. 

MCLE Committee Study
The board voted to ask the State Bar Minimum Continuing
Legal Education Committee to study and report to the board
regarding the possibility of categorizing CLE courses on the
subject of mental health and substance use as eligible for
“legal ethics/professional responsibility” credit.

Appointment
The board appointed Clifton L. Roberson, of Tyler, to the
State Commission on Judicial Conduct to replace Steve
Fischer, of El Paso, who is resigning from the commission.

New Director
Supreme Court Justice Debra Lehrmann formally
administered the oath of office to the board’s newest public
member: Maria Hernandez Ferrier, the founding president
and president emeritus of Texas A&M University-San
Antonio.

Recognitions
McDougal honored two lawyers and two judges for
exceptional service to the legal profession. Receiving board
resolutions were Ralph L. Gonzalez, Richard L. “Dick” Tate,
Judge R. O’Neil Williams, and the late Judge R.H. “Sandy”
Bielstein. 

Also, State Bar Executive Director Trey Apffel presented Staff
Excellence Awards to Ophelia Soto, accounts receivable
manager, and Zara Stanfield, a legal assistant for the Office of
Chief Disciplinary Counsel who supports the Supreme
Court’s Unauthorized Practice of Law Committee.

Looking Ahead
The next board meeting is scheduled for January 22.
Comments to the board can be emailed to
boardofdirectors@texasbar.com. To find your district directors,
go to texasbar.com/board and click on “Board Members.” TBJ

texasbar.com/tbj Vol. 83, No. 10 • Texas Bar Journal   721

STATE BAR BOARD UPDATE



EaRlIER tHIs yEaR, I wrote about how
Texas has joined a number of
jurisdictions around the U.S. (as well as
seven other countries) in formally
recognizing the use of social media
platforms as an accepted form of
substituted service of process.1 With the
adoption of Senate Bill 891, the Texas
Civil Practice and Remedies Code was
amended by adding Section 17.033,
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technology

titled “Substituted Service Through
Social Media Presence.” It provides that,
in cases meeting the requirements for
substituted service, a court “may
prescribe as a method of service an
electronic communication sent to the
defendant through a social media
presence.” However, the new law left it
up to the Texas Supreme Court to
formulate and adopt rules providing for
such service and further noted that the
new rule would only apply to actions
commenced “on or after the effective
date of the rules adopted by the
Supreme Court of Texas.”

Well, the Supreme Court has now
spoken, providing guidance for Texas
lawyers in the form of rules issued on
August 21, 2020, and which take effect
on December 31, 2020 (the court is
accepting public comments on the
changes through December 1, 2020). In
its “Order Amending Texas Rules of
Civil Procedure 106 and 108a,” the
court amended Rule 106(b)(2) by
stating that a court “may, in proper
circumstances, permit service of citation
electronically by social media, email, or
other technology.”2 Of course, this
applies only to substituted service—after
traditional methods of personal service
have failed and where the plaintiff files a
motion (supported by a sworn statement)
seeking the court’s authorization for
such alternative service.

What will a movant have to show to
successfully obtain permission to serve a
defendant electronically? According to
the Supreme Court, “[i]n determining
whether to permit electronic service of

process, a court should consider whether
the technology actually belongs to the
defendant and whether the defendant
regularly uses or recently used the
technology.”3 In other words, a Texas
litigant seeking authorization for
substituted service via social media or
other electronic means will need to be
prepared to show that the party being
served has an active presence on the
platform selected for service and that
this presence or profile actually belongs
to the defendant. Additionally, a litigant
must be prepared to demonstrate that
the party regularly uses the social media
presence in question and that the
defendant could reasonably be expected
to receive notice of the suit if served
through that social media platform.

Some of the courts faced with
requests to authorize service via social
media have rejected them when there
isn’t evidence tying the account to the
defendant or showing that the defendant
checks or uses the profile regularly.4

Because of this, Texas lawyers seeking
authorization for substituted service via
electronic means will need to be prepared
to show both ownership and regular use
by the defendant of the account in
question. And while courts have permitted
service via email, Facebook, Twitter,
Instagram, LinkedIn, and other popular
platforms, remember that the new rules
allow “other technology” as well. Perhaps
we will see our first service through TikTok
video in the months to come! TBJ

NOTES
1. John G. Browning, Service of Process Via Social Media

Comes to Texas, 83 Tex. B.J. 320 (May 2020).
2. The Supreme Court of Texas, Misc. Docket No. 20-

9103 (Aug. 21, 2020).  
3. Id.
4. See, e.g., Qaza v. Alshalabi, 43 N.Y.S.3d 713, 717 (N.Y.

Sup. Ct. 2016); Miller v. Native Link Constr., LLC, Case
No. 15-1605 (W.D. Pa. Aug. 17, 2017) (federal court
rejected service via LinkedIn due to a lack of evidence
that the defendant regularly viewed his account).

Texas Supreme Court Issues  
RULES FOR SERVICE 
VIA SOCIAL MEDIA
A look At whAt A movAnt will hAve to show to successfully
obtAin permission to service A defendAnt electronicAlly. 

written by John G. BrowninG

JOHN G. BROWNING
serves on the 5th Court of
Appeals in Dallas. He is the
immediate past chair of the
State Bar of Texas Computer &
Technology Section. Browning is
the author of four books and

numerous articles on social media and the law.
He is a nationally recognized thought leader in
technology and the law.
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state bar director spotlight

Marc
GRAVELY

hometown: san antonIo posItIon: founder of and
managIng Partner In gravely P.c. In san antonIo and Plano

board member: dIstrIct 10, Place 1 sInce 2018

IntervIew by erIc QuItugua 
Photo courtesy of olIvIa consol

I was In a graduate program for anatomy and neurobIology
and had studIed bIology and chemIstry In undergraduate
school. 
I realized after the first semester that I didn’t like it as much as I
thought I would. I’m not one of those folks who had always wanted
to be a lawyer—the thought had never crossed my mind before. So,
as I looked at my future, being a lawyer seemed like a challenging
career and, as I have found out, a great way to help people.

at the start I wanted to learn everythIng. 
I was the resident appellate lawyer, took depositions, and did all the
hearings and trial work. After a while, I came to believe that
specializing in one or two areas would help me achieve some
economies of scale and effort. So my goal became being as educated
as I could in a couple of areas. My aha! moment came after about
my first three trials that it’s not rocket science. 

the bIggest takeaway
I have if asked is that relationships matter the most. 

I decIded to become Involved In the state bar of texas 
when then-President Joe K. Longley asked me to serve on the
board. 

I accepted the appoIntment by presIdent longley because 
I wanted to learn more about how we as lawyers govern ourselves
and how the State Bar functions.

my proudest accomplIshment 
has been the professional friendships I’ve made and the knowledge
I’ve gained about how the bar actually works. I have also gained a
deep appreciation for the people at the bar who make it all work.

the most Important thIng for dIrectors to understand 
is that we all have to work together to achieve our goals.

some of the challenges lately have centered on 
the meetings of the bar during the COVID-19 situation. Coming
together as directors is so very important, and the folks at the State
Bar have gone above and beyond to make it all happen.

a few of the lIttle known ways the bar serves Its members 
are the multiple and varied programs offered by the bar. There really
is something there every lawyer can benefit from. TBJ



724 Texas Bar Journal • November 2020 texasbar.com

A Law Firm BY ANY OTHER NAME . . . 
ATTORNEYS IKEASON, NORTHSTAR, AND WILLINGTON ARE PARTNERS in a three-lawyer firm they call Ikeason, Northstar & Willington,
LLP. All are family law attorneys and the firm limits its practice to family law matters.

In the process of upgrading the firm’s website and rebranding the firm’s image, they decide to consider their option for
changing the firm’s name. They would like to use a more memorable name to drive their new marketing campaign, preferably
something shorter and more modern to create greater appeal for potential clients, especially young people. As they brainstorm
various ideas and options, they ultimately decide to choose from the following possibilities:

1.  Northstar Law LLP 
2.  Family First Lawyers LLP
3.  INW Law Firm LLP 
4.  WIN Law Firm LLP

Under the current version of the Texas Disciplinary Rules of Professional Conduct, which of these potential names is
permitted?

A.  None of them 
B.  All of them 
C.  1 only 
D.  3 only 
E.  1 and 3 
F.   1, 3, and 4 

ethics question of the month
This content is generated by the Texas Center for Legal Ethics and is for informational purposes only.

Look for the detailed analysis behind the answers at legalethicstexas.com/ethics-question-of-the-month.

ABOUT THE CENTER
The Texas Center for Legal Ethics was created by three former chief justices of the Supreme Court of Texas to educate lawyers about

ethics and professionalism. Lawyers can access the Texas Disciplinary Rules of Professional Conduct, the Texas Lawyer’s Creed, and

a variety of other online ethics resources by computer or smart device at legalethicstexas.com.

DISCLAIMER
The information contained in Ethics Question of the Month is intended to illustrate an ethics issue of general interest in the Texas legal community; it is not intended to provide ethics advice that

applies regardless of particular facts. For specific legal ethics advice, readers are urged to consult the Texas Disciplinary Rules of Professional Conduct (including the official comments) and other

authorities and/or a qualified legal ethics adviser.

ANSWER: Current Rule 7.01 limits law firm names to the names of current, deceased, or retired lawyers in the firm. The rule
explicitly prohibits the use of trade names by lawyers in private practice. Although the American Bar Association Model Rules of
Professional Conduct and most other states allow trade names, for now this prohibition remains the law in Texas. 

The State Bar of Texas Advertising Review Committee generally allows the use of acronyms as a firm name as long as “each
letter in the acronym is derived from a surname” of a lawyer in the firm. However, any acronym that is misleading or violates
other advertising provisions is prohibited. The committee has specifically stated that “WIN LLP” would be prohibited because it
could create unjust expectations in violation of Rule 7.02(a)(3). 

Because option 2 is a trade name, it is prohibited under the current Rule 7.01. Although option 1 looks like a trade name, it is
nonetheless permissible because it is the last name of a partner in the firm. Option 4 is an improper acronym, as noted above, while
option 3 is a permissible acronym because it is based on the surnames of attorneys in the firm and is not misleading. The correct
answer is E. For more analysis of this issue, go to legalethicstexas.com/ethics-question-of-the-month.

NOTE: You will have the chance to weigh in on whether trade names should be allowed for Texas law firms in February when the State
Bar holds a vote of the membership on a series of proposed changes to the Texas Disciplinary Rules of Professional Conduct. Among other
proposed changes to the advertising rules, the new proposed Rule 7.01(c) would remove the current restriction on all trade names for
private practice lawyers and allow them as long as they are not “false or misleading.” The proposed changes can be found online at
texasbar.com/rulesvote. Voting will take place from February 2 to March 4 by paper and online ballot. Please vote.



t’s been 10 years since Terry Tottenham, past president of the
State Bar of Texas and former U.S. Marine, dreamt up the Texas
Lawyers for Texas Veterans, or TLTV, program and in the decade
since, local bar associations across the state have joined its ranks

to meet the legal needs of veterans and their families. Funded by the
Texas Access to Justice Foundation, the State Bar’s initiative pairs with
legal aid organizations, veterans service providers, and law schools to
give pro bono assistance to those who have served in the military, along
with their loved ones, and are living in poverty or without homes. 

“Since the program began 10 years ago, Texas lawyers have served, and
in many instances saved, almost 40,000 Texas veterans and their families,”
Tottenham said. “[W]e now have similar programs in all 50 states.” 

According to a 2016 report by the Harris County Veterans
Services Office,1 7% of Texas veterans, or 102,727, were impoverished.
Twenty-eight percent, or 414,471, live with a disability, compared
with 15% of civilians living with a disability. Texas Lawyers for Texas
Veterans was designed to help such veterans who may not have the
financial resources to attain legal representation to address their needs.

TLTV was modeled on the work started by the Houston Bar
Association under the leadership of Kay Sim and Travis Sales,
Tottenham said. The HBA has organized weekly legal clinics at
Houston’s Veterans Administration hospital since 2008. Through
local bar associations across Texas, TLTV has helped arrange its own
veterans legal clinics to address civil legal needs. The common areas
volunteers help with include real estate law, family law, wills and
probate, landlord-tenant issues, and disability and benefits.

“A specific success story involved Everett Hughes, a recently
discharged Navy veteran who wrongfully was being denied his
unemployment benefits,” Tottenham said. “Through a TLTV flyer,
he attended a TLTV clinic in San Antonio and met Karen Monsen.
Karen took his case on a pro bono basis, got Mr. Hughes’
unemployment benefits reinstated, and ensured that he received
future benefits. Mr. Hughes outlined his case at a State Bar Board
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of Directors meeting and observed, ‘TLTV saved my life.’”
The State Bar of Texas initiative has brought more than 25 bar

associations and organizations to the fold to help others like Hughes.
TLTV has provided to participants its Clinic in a Box and Veterans
Clinic Marketing Tool Kit to offer applications, forms, office
supplies, and in-depth resources for organizing and promoting legal
clinics to veterans and volunteer attorneys.

The Tarrant County Bar Association hosts remote clinics, switching
gears from monthly in-person clinics pre-pandemic. Applicants
receive free consultations with pro bono attorneys. Since the start of
the pandemic in March, 119 consultations have occurred with the
help of 32 different volunteer lawyers by phone. When veterans
meet the Tarrant County Bar’s financial restrictions, the bar can
match them with an attorney for further pro bono assistance.
Seventeen have used those free civil legal services, excluding the 35
ongoing cases that began before the pandemic, Tarrant County Bar
Association Pro Bono Programs Director Kayla Dailey said.

Additionally, the Tarrant County Bar Association hosted the
Heroes Wills Clinic this summer, a drive-thru wills and end-of-life-
planning documents signing ceremony that provided free wills and
estates packages to 21 veterans and spouses of deceased veterans.
“We were thrilled with how this event went and are planning
another for this November to celebrate Veterans Day,” Dailey said.
For more information, go to txltxv.org.

The Austin Bar Association also switched to clinics by phone in
response to the pandemic, replacing its in-person schedule on
second Mondays until at least 2021. In addition to typical legal
needs faced by veterans, the Austin Bar helps with matters
unrelated to military issues in areas such as divorce, business start-
ups, and even criminal matters through its Lawyer Referral Service.
Through this service, income ineligible veterans may qualify for a
20% discount on legal work. For a full list of programs under the
Austin Bar Association, go to austinbar.org/for-the-public/legal-
resources/veterans.  

The Jefferson County Bar Association, through its Veterans
Legal Initiative, offers its basic legal services to Jefferson, Hardin,
Orange, Liberty, and Chambers counties. Its clinics serve veterans
living up to 200% above the poverty level. Since 2010, the
initiative has provided legal advice, resources, referrals, or legal
representation to more than 975 veterans, with only 451 meeting
TAJF financial eligibility.

Floods—first by Hurricane Harvey in 2017 and then Tropical
Storm Imelda two years later—and this year’s pandemic took the
Jefferson County Bar Association’s clinics out of the Veteran
Outpatient Clinic in Beaumont, forcing the bar to adopt a virtual
clinic model. However, since the pandemic, Jefferson County has
continued to receive numerous referrals from other veteran and
community organizations and remains in regular communication
with veterans about resources and services, Jefferson County Bar
Association Veterans Legal Initiative Coordinator Melissa Kirchmer
said. For more information, go to jcba.org/page/VetsInitiative.

Other TLTV participants include the Amarillo, Dallas, Bell
County, Denton County, El Paso, Houston, and San Antonio bar
associations along with Baylor Law School, Legal Aid of
NorthWest Texas, and Lone Star Legal Aid. Tottenham pointed to
uniform acceptance by local bar associations as evidence of the
success of Texas Lawyers for Texas Veterans. 

For information on Texas Lawyers for Texas Veterans and a list of veterans
legal clinics across Texas, go to texasbar.com/veterans.TBJ

note
1. https://www.texvet.org/sites/default/files/1_newstart_2014/events/rotr-2017-01-houston-

needs-assessment.pdf. 
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HOW TLTV

AND LOCAL BARS

SERVE VETERANS
As Texas Lawyers for Texas Veterans turns 10,
participating local bar associations continue
addressing the legal needs of military veterans.
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IntervIew by eric QuiTugua 

clients, and helping people get back on their feet. We’re trying
to push forward the idea of virtual court, allowing clients who
don’t have the time, money, or transportation to get access to
justice in a way that’s never been seen. As lawyers representing
clients, we have an obligation to help each person we represent,
on an individual basis, but if we want to see lasting change, if
we want to make the system better, we have to tackle things on
a bigger scale.

whaT can you Tell me abouT how The virTual criminal jury
Trial wenT? 
Number one thing is my client was happy, so I’m happy. She
didn’t believe she was guilty of the charge, and the jury agreed,
at least halfway. We were able to put on an effective case, to
connect and work with the jury panel, and to confront the
state’s witnesses and evidence. There was a hiccup or two for
sure. We lost a juror because of connectivity issues—that’s why
we picked an alternate. There were some technical glitches here
and there and, of course, who could forget the cat, but the
funny thing is when the jury was surveyed afterward, none of
them found any of those things to affect their ability to focus
on the presentation of the case, and some of the technical
struggles gave me an opportunity to bond with them and show
that we were all going through it together—a momentary
hiccup provided an unexpected opportunity for advocacy. Of
the things that could have gone smoother, they can be worked
out with practice. We’ve heard and seen a lot of comments from
people who haven’t done it saying that it can’t be done. Maybe
instead of saying that, we should figure out how to fix it. 

whaT are The advanTages and disadvanTages of conducTing
jury Trials This way (especially during a pandemic)? 
Before COVID-19, the average in Texas was 186 jury trials a
week. There’s been probably less than 30 since March. Trying to
wait until COVID is “over” to start jury trials is untenable.
Sure, some things can wait but for many, many clients, both
criminal and civil, they just can’t. People can’t wait in jail until
we find a vaccine—who knows when that will be, or even if?
People can’t wait with traffic tickets or criminal charges hanging
over their heads, affecting jobs and housing and benefits, until
lawyers decide we’re ready to get back to it. People can’t wait on
debt claims and evictions and driver license holds, never
knowing if they’ll have a car next week, or money for groceries
next week, or a home next month, until we as an industry
decide we’re ready to adjust. And as for the ideas involving live
juries spaced out in the corners of the courtroom, or behind
facemasks or even shields, to think that’s better than
videoconference is, well delusional. It’s 2020 and everyone in
society is adept at processing information and picking up on
subtleties through screens—believe it or not people can even
tell if someone is shifting in their chair by watching them on
screen. 

Second, virtual trials are an option alongside live trials. And it’s
important that it be phrased that way—an option. We’re not
trying to eliminate live trials (I want to be back in front of a
live jury as much as anybody else); we’re trying to create an
alternative that can be used to help people who have quite
simply never had access to the current system. 

ince 2017, the Texas Opportunity & Justice Incubator has
equipped attorneys with the business skills to establish
practices serving low- and modest-income Texans.

Attorneys Carl Guthrie and Kannon Moore, members of the
State Bar of Texas program’s fourth cohort, have taken some of
the savvy they picked up from TOJI to launch the Texas Poverty
Law Project. Through their nonprofit, the two and their team
have focused on helping clients caught in the poverty cycle
navigate the legal system. Guthrie and Moore spoke with the
Texas Bar Journal not long after wrapping up the nation’s first
online criminal jury trial in August.

Tell me abouT The impeTus for The Texas poverTy law
projecT. whaT’s your moTivaTion for launching The
nonprofiT?
When we survey the legal landscape, we see too many traps that
only exist for people living in poverty. These traps are self-
perpetuating. They snag people who can’t afford to pay fines for
misdemeanors, who can’t make it to court because of work, or
logistics, or family, and who don’t know about the protections
written into the law to help them (because those protections,
like most of the legal system, are absurdly convoluted). These
traps often also involve some pretty severe power imbalances
(think debt collection, evictions, criminal charges, etc.). We’re
fighting the issues that put people in poverty, trap people in
poverty, and punish people for living in poverty. That includes
everything from criminal charges and evictions to consumer
protection and access to justice. 

whaT are The main legal issues you see ThaT sTem from or
conTribuTe To poverTy? 
Our primary focus is at justice courts and municipal courts.
These cases can quite literally lead to being unhoused or being
incarcerated to significant and often traumatic effects on every
aspect of our clients’ lives. The system permits these outcomes,
but the system doesn’t provide counsel. 

how are you addressing This? 
We’re building a system to provide criminal representation in
justice of the peace and municipal courts where the law doesn’t
provide for attorneys. With our partners, we’re building an in-
house model for homeless shelters, addressing the needs of their

CREATING
ALTERNATIVES

S

Two Texas Opportunity & Justice
Incubator alums founded the Texas
Poverty Law Project to address
inequities in the legal system.



Any wAys they cAn be improved bAsed on whAt you Just
sAw? 
Absolutely. I think we need to work on the platform. Then, of
course, there’s the digital divide and connectivity issues, but
saying virtual court can’t happen because people can’t connect is
searching for problems rather than solutions. One possible
solution is to have bailiffs deliver hotspots and devices after
people receive a jury summons or elect to have a virtual jury
trial. Physical evidence is still something to figure out—maybe
it creates a hard line on cases that can and can’t use virtual trials.
Maybe we figure out a way around it. We’ll also need to address
how to handle bigger jury panels if that becomes an issue. 

cAn virtuAl courts impAct the Jury pool?
If we’re talking about comparing virtual jury pools to live jury
pools during COVID-19, then we think there’s no question
that virtual pools will be more representative. The virus is
simply too big of a barrier for too many people. What’s worse,
that barrier is disproportionate in itself. COVID-19 continues
to wreak havoc on communities of color and people living in
poverty. We have to find solutions instead of problems. Virtual
trials can enable participation among people who have never
been able to participate. People who live too far out from the
courthouse to afford the time or associated costs. People who
don’t have reliable transportation. People who have caregiving
duties or family obligations. This is exactly what TPLP is trying
to do—help people get access to justice who have been denied
it because of not having enough money. 

Any lessons you picked up from your time with toJi? 
Moore: I was attracted to TOJI because of its focus on helping
lawyers build practices that expand access to justice. TOJI is an
in-depth how-to for building and sustaining a practice, and it’s
great to go through the program with other attorneys dealing
with the same or similar issues as you. TOJI does a great job
accomplishing its mission, and I highly recommend TOJI to
any lawyer just setting out. 

Guthrie: I think the biggest thing I learned from TOJI was to
keep thinking outside the box. The legal industry isn’t famed
for being innovative or mutable, which is fine in some senses—
the basic concept of due process is dependent on knowing what
could/should/may happen in the future based on our actions
now. But the problem is that the system doesn’t work for many
people, so we, as the guardians of justice in a very real sense,
have to be flexible. TOJI, and the focus on innovation,
technology, and the justice gap, really helped me see that. 

whAt’s next for the texAs poverty lAw proJect? 
In the near future we’re excited about our next project that’s
designed to survey the legal needs of the homeless community
in Austin for the purpose of using that data to build specific
programming to alleviate some of the most common legal
problems facing our homeless neighbors.

For more information about TPLP, which is a 501(c)(3) nonprofit,
go to texaspovertylaw.org. TBJ
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or many companies, a chief compliance officer is a
lawyer or regulatory professional tasked with advising
the company on some aspects of the law and how to
comply with the same. For lawyers who have

transitioned to the role from private practice, their
backgrounds might include white-collar defense, regulatory
counseling in areas such as export controls and economic
sanctions, antitrust, labor and employment, general litigation,
or other regulatory areas relevant to companies in the
financial, health care services, or other highly regulated arenas.
In my case, I started my practice in the trade controls
regulatory and white-collar spaces of export controls,
economic sanctions, boycott, and the Foreign Corrupt
Practices Act, or FCPA, defense and counseling.

Evolution of the Role

The challenges from my former private practice perspective
were getting enough access to client companies to properly
design and thread remedial controls and compliance programs
into an organization’s environment before getting naturally
dismissed as such advice was internalized by the target client.
As I navigated the transition to in-house practice, the role
quickly began to evolve with new opportunities and novel
challenges.

The evolution was largely provoked by intensifying
enforcement activity against public and private companies
operating in regulated areas, especially enforcement of the
FCPA and trade controls, with emphasis in Texas regarding
companies in the oil and gas sector operating in challenging
environments with a high risk of corruption. As cases
intensified with greater stakeholder interest in these
resolutions, CCOs were increasingly called upon to be

strategists-in-chief, sitting with executive teams to assess the
implications of these investigations and resolutions, arm-in-
arm with heads of investor relations, communications, and
sales teams. Financial sophistication has become increasingly
important in managing investigation and settlement costs
especially in complex cross-border matters.

No sooner than these cases became commonplace in the
sector did additional legal changes provoke expansion of
responsibilities of many CCOs. For example, the 2010
adoption of the Dodd-Frank Wall Street Reform and
Consumer Protection Act, provoked by the 2008 financial
crisis, created new U.S. Securities and Exchange Commission
disclosures regarding the incorporation of conflict minerals in
regulated supply chains. As it touched global trade and high-
risk companies, many CCOs were called to manage this new
space. From there, developments in data privacy, especially in
the EU and California, human rights initiatives to combat
trafficking and modern slavery, and cyber warfare exposed
many of us to supply chain management and information
technology. For those operating in challenging geographies,
the role often exposed many of us to additional security risks
beyond corruption including risks of fraud, conflicts of
interest, extortion, kidnapping, and the consequences of
geopolitical change, along with taking us on journeys around
the world conducting investigations and training on new risk-
mitigating strategies.

Diverse Responsibilities

Beyond mere advice and counsel of the growing list of legal
requirements and defense of the company when things go
wrong, the role requires agility in standardization, education,
and ultimately human behavior. Leading a company to stay
compliant in these augmenting spaces requires the creation of
policies and procedures designed to inform an organization of
how to perform in compliance with these expectations. It also
requires the design and implementation of programs designed
to keep company employees educated regarding what is
expected of them, thereby requiring we become experts in
behavioral science and adult learning if motivated to ensure
this education leads to sustainable change in enterprise risk.
This pivot exposed the need for extensive cross-company
collaboration in the design of risk-mitigating controls and
testing the same with many colleagues beyond legal and
internal audit functions to make sure what we advise should
be happening is an organization’s reality.

Challenges and Opportunities

As companies navigated the consequences of non-compliant
behavior, it became increasingly obvious that CCOs needed to
become stewards of change, champions of culture, and adept
at influencing human decision-making—a far cry from telling
people to follow the rule of law and rather driving critical
thinking to future-proof our organizations. As a result, the
role today is chief communicator, advocate for change,
relationships bridge builder, and constant innovator. How a
CCO navigates his or her role in the organization can be
influenced by his or her view of the opportunity along with

F
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the demands of the ever-growing stakeholder population.
While the stakeholders used to be limited to internal
employees and external regulators, increasingly the
stakeholders include the voices of shareholders, investors, and
the communities where a company performs. It can be an
increasingly entrepreneurial journey taking the CCO well
beyond the mere practice of law and into realms of crisis and
reputational or brand management, enterprise culture,
technology adoption, analytics innovation, deft financial
management, and most of all, constant change.

The challenges are offset by opportunity, the need to
compromise and build consensus while operating
transparently and in partnership. The opportunity to shape
the enterprise views of risk and management of the same is
immense, whether you define a CCO portfolio narrowly or
broadly in terms of subject-matter responsibility. Opportunity
also extends to the creation of cross-functional teams for
purposes of sustaining compliance and integrity. The design of
a compliance program involves compromise with internal and
external stakeholders to achieve a goal of a risk-mitigating
environment that can hopefully result in a more inclusive
enterprise environment. The execution of a compliance
program involves constant consensus or bridge-building,
opportunities to bring stakeholders together around a shared
goal of culture creation, growth, and/or evolution depending
on the journey maturity of an organization. Finally, the CCO
role is increasingly influenced by the input of others—
internally and especially externally, whether through
opportunity—like benchmarking—or evolving obligations
vis-a-vis shareholders and other external stakeholders, as there
is definitely no one way in which to design or execute the
CCO role or a compliance program effectively, and the
external expectations of the CCO role are ever expanding.

Top Concerns and the Future

The most prominent concern today is doing this all at once
while innovating as our companies evolve to the pressing
business needs of the day, remaining committed to the
professional development of those around us and propelling the
mission forward with increasing financial discipline. For me,
it remains an exhilarating practice full of growth and opportunity.
We need more professionals to join us on the journey, which
while challenging remains intoxicatingly exciting. TBJ

Natalia Shehadeh
is senior vice president and chief integrity officer for ABB, a
leading global technology company, headquartered in
Switzerland, with a focus on the electrification, robotics,
automation, and motion sectors. She leads a global team
of integrity and regulatory compliance professionals
responsible for an array of topics including trade,

anticorruption, data privacy, competition, investigations, and data
analytics. Since leaving private law practice, where she focused on white-
collar defense and compliance counseling activities, Shehadeh held similar
compliance roles with TechnipFMC, Weatherford International, and Royal
Dutch Shell. She obtained her law and business degrees in the U.S. from
South Texas College of Law and the University of Houston, respectively.
Shehadeh is originally from Madrid, Spain.



Introduction
Compliance programs are essential to a company’s sustained

business success. They promote a culture of ethics and integrity,
compliance with all applicable laws and regulations, and provide
oversight and management of a company’s existing and emerging
legal, ethical, regulatory, and compliance risks. If properly
designed and effectively managed, compliance programs can
help detect and prevent unlawful and unethical conduct that is
very costly to companies.  

Both the U.S. Department of Justice, or DOJ, and the U.S.
Securities and Exchange Commission, or SEC, recently have
provided updated guidance on corporate compliance programs.
Issued during the COVID-19 pandemic, this updated guidance
seems calculated in part to reiterate the government’s expectation
that corporations develop and deploy effective, well-resourced
compliance programs, even in times of economic stress.

This article begins by providing historical context to the
recent updates to the DOJ’s and SEC’s compliance program
guidance. It then discusses the DOJ’s and SEC’s key recent
updates and concludes by suggesting how companies in Texas
and elsewhere can incorporate the new guidance while
simultaneously responding to financial pressures to reduce
compliance spending. 

Historical Guidance Concerning
Corporate Compliance Programs

The federal government has long offered guidance about
corporate compliance programs. For example, the 1991 edition
of the United States Sentencing Commission’s Guidelines
Manual,1 as updated in 20042 and 2010,3 identified the ability
“to prevent and detect criminal conduct by  . . .  employees and
other agents” as the “hallmark of an effective program”4 and
elaborated on the attributes of an effective compliance
program.5 Since 1999, memoranda from deputy assistant
attorneys general concerning corporate criminal enforcement,
including the 1999 “Holder Memorandum,”6 the 2008 “Filip
Memorandum,”7 and the 2018 “Benczkowski Memorandum,”8

have also offered compliance program guidance. Both the SEC
and DOJ have also issued guidance documents that discuss
compliance programs, including the SEC’s 2001 “Seaboard
Report”9 and the November 2012 first edition of the joint DOJ
and SEC “Resource Guide to the U.S. Foreign Corrupt
Practices Act,” or the “FCPA Resource Guide.”10

In February 2017, the DOJ’s Fraud Section issued a guidance
document, titled “Evaluation of Corporate Compliance Programs”
(the “Compliance Program Guidance”), which directed
prosecutors, when evaluating the effectiveness of a corporate
compliance program, to consider numerous questions across 11
topical areas, including risk assessment, training and
communications, third-party management, confidential
reporting, and investigations.11 Two years later, in April 2019,
the DOJ’s Criminal Division issued an updated version of the
Compliance Program Guidance, in which the Criminal
Division adopted the Fraud Section’s approach and distilled the
previous version’s many questions into three “fundamental
questions” that the DOJ had previously articulated in the
Justice Manual:  (1) “‘Is the corporation’s compliance program
well designed?’”; (2) “‘Is the program being applied earnestly
and in good faith?’ In other words, is the program being
implemented effectively?”; and (3) “‘Does the corporation’s
compliance program work’ in practice?”12
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Recent DOJ and SEC Guidance
In summer 2020, in the midst of the coronavirus pandemic,

the regulators issued two updated guidance documents. First, in
June 2020, the DOJ’s Criminal Division issued updated
Compliance Program Guidance. Notably, although the
guidance remains anchored in the previous version’s three
“fundamental questions,” it reflects a heightened sensitivity to
the dedication of sufficient resources to compliance, recasting
one of these questions as whether the compliance program is
“adequately resourced and empowered to function effectively.”13

One month later, in July 2020, the DOJ and SEC released the
second edition of the FCPA Resource Guide, which reiterates
these three updated “fundamental questions.”14 In doing so, the
SEC’s Enforcement Division seems to have broken its eight-
year silence on compliance programs and adopted the DOJ
Criminal Division’s general approach.

Key Recent Guidance from the DOJ and
SEC Concerning Corporate Compliance Programs

Read together, the updated Compliance Program Guidance
and FCPA Resource Guide provide new guidance for
compliance programs in five primary areas.

Compliance Departments Must Be Properly Resourced
and Empowered to Function Effectively

The DOJ’s and SEC’s admonition that a corporate
compliance program must be “adequately resourced”15 is
consistent with other aspects of the recent guidance that focus
more than ever before on the quality and training of a
company’s compliance personnel as well as the resources that
the company makes available to them.16 The second element—
that a compliance program should be “empowered to function
effectively”17—underscores the regulators’ ongoing concern that
compliance personnel have sufficient status within a company
to participate in key decisions and effectively monitor its
operations.

Ongoing Evaluation and Evolution of Compliance Programs
Including Risk Assessments Are Essential

The updated guidance emphasizes the importance of risk
assessment in determining whether a corporate compliance
program is well designed. The DOJ’s updated Compliance
Program Guidance, for example, encourages companies, in
designing their compliance programs, to “analyze[] and
address[] the varying risks presented by, among other factors,
the location of [their] operations, the industry sector, the
competitiveness of the market, the regulatory landscape,
potential clients and business partners, transactions with foreign
governments, payments to foreign officials, use of third parties,
gifts, travel, and entertainment expenses, and charitable and
political donations.”18 The DOJ and SEC also have advised that
they “will give meaningful credit to a company that implements
in good faith a comprehensive, risk-based compliance program,
even if that program does not prevent an infraction in a 
low[-]risk area because greater attention and resources had been
devoted to a higher risk area.”19 The DOJ and SEC have also
emphasized that compliance programs must evolve in response
to new information. The DOJ20 has thus underscored the

importance of data analytics to obtain the information
necessary to monitor and refine corporate compliance
programs.21 Accordingly, the “DOJ and SEC evaluate whether
companies regularly review and improve their compliance
programs and do not allow them to become stale.”22

Third Parties Must Be Effectively Managed Throughout the
Life of the Relationship

By some accounts, over the past decade, more than 90% of
Foreign Corrupt Practices Act enforcement actions related to
bribery schemes involved third-party intermediaries,23 making
third-party relationships one of the biggest risks for
international companies. Historically, the DOJ and SEC have
emphasized the importance of due diligence at the beginning of
a company’s relationship with a third party.24 The DOJ’s
updated Compliance Program Guidance shifts the framework
from upfront due diligence to managing third parties over the
life of the relationship and asks, in relevant part: “Does the
company engage in risk management of third parties
throughout the lifespan of the relationship, or primarily during
the onboarding process?”25 This sea change in expectations and
approach means that companies can no longer rely solely on
due diligence at the onboarding stage. The DOJ and SEC may
well provide further guidance in this area. Nevertheless, it is
apparent that companies must manage third-party relationships
from cradle to grave, beginning with a robust business
justification for the third-party engagement, the assignment of a
business sponsor who owns the relationship, and risk-based
onboarding due diligence that the company repeats every one
to three years based on relative levels of risk. Companies also
should execute contracts with prospective third parties that
include compliance safeguards, annual certification
requirements, training and spot audit requirements for higher-
risk third parties, and a prohibition on paying for travel and
entertainment expenses for foreign officials without a company’s
prior approval.

Effective Integration of Acquisitions
Although earlier DOJ and SEC guidance emphasized pre-

acquisition FCPA due diligence,26 the regulators have
acknowledged for the first time in the recent guidance “the
potential benefits of corporate mergers and acquisitions,
particularly when the acquiring entity has a robust compliance
program in place and implements that program as quickly as
practicable at the merged or acquired entity.”27 This overarching
policy statement—that society may benefit when companies
with strong compliance cultures acquire companies with weaker
compliance—is coupled in the updated FCPA Resource Guide
with a recognition that pre-acquisition due diligence necessarily
has limits as well as with a greater emphasis on how acquiring
companies can mitigate enforcement risk when acquiring a
company with potential compliance issues.28

Internal Investigation and Remediation of Misconduct
The updated FCPA Resource Guide focuses on internal

investigations, noting that “[t]he truest measure of an effective
compliance program is how it responds to misconduct.”29 It
explains: “An effective investigations structure will  . . .  have an
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established means of documenting the company’s response,
including any disciplinary or remediation measures taken.”30

Accordingly, the DOJ and SEC expect a company “to analyze
the root causes of the misconduct to timely and appropriately
remediate those causes to prevent future compliance breaches.”31

Conclusion
The DOJ and SEC expect companies to maintain robust,

risk-based compliance programs notwithstanding the current
challenging business environment. Yet how are companies,32

including many Texas-based energy companies, to respond to
this new guidance when faced with pressure to cut costs of all
kinds? The answer, in part, is that companies must remain
cautious as they seek to streamline compliance programs. As
Daniel Kahn, the now acting chief of the Fraud Section,
recently shared: “What I would want to see is a company
coming in and explaining, ‘OK, here are the cuts that we have
to make in connection with our business, here are our cuts
correspondingly made to compliance. But here are the reasons
we felt comfortable making these cuts and why we think that
we are still able to address the very real risk that we have.’”33

When adapting their compliance programs to the current
business environment, companies should consider the DOJ’s
and the SEC’s latest guidance on compliance programs and be
prepared, should their program come under regulatory scrutiny,
to justify any reduction in compliance resources. Even if a
company mandates head count reductions or budget cuts, the
company may still be able to maintain an effective compliance
program through the optimal use of technology and by
employing creative methods of communication. TBJ
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he Foreign Corrupt Practices Act, or FCPA, 15 U.S.C.
§§ 78dd-1, et seq., generally prohibits any offer, payment,
promise to pay, or authorization of the payment of money
or anything of value to any person, with knowledge that

it will be given or offered, directly or indirectly, to a foreign
official to influence them to commit any act or omission in
violation of their lawful duty, or to secure any improper
advantage in order to assist in obtaining or retaining business. 

Both the Justice Manual and the U.S. Sentencing Commission
Guidelines Manual contain provisions taking into
consideration whether a company had an effective compliance
program in place.1 The U.S. Department of Justice’s updated
June 2020 guidance for Evaluation of Corporate Compliance
Programs (the “June 2020 Update”)2 also describes a
“mechanism for the timely and thorough investigations of any
allegations or suspicions of misconduct” as a “hallmark of a
compliance program that is working effectively.”3 Indeed,
internal investigations are a natural byproduct of an effective
compliance program. Such investigations necessarily involve
legal advice, with the goal of the investigation being to answer
three legal questions: (1) whether a violation of the FCPA or
other law has occurred, (2) if so, whether to make a voluntary
disclosure to the government, and (3) whether any subsequent
follow-up or discipline is appropriate. 

Prior to embarking on an internal investigation, a company
will want to ensure that its attorney-client privilege is
maintained. For example, what will happen down the road to
not only the attorneys’ notes, but also the notes and files of
any non-attorneys who assisted in the investigation? How is
confidentiality maintained? With possible ripple effects for
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future civil litigation, preservation of the attorney-client
privilege is important to keep in mind at the outset of any
investigation. While the general recitations of the attorney-
client privilege and work product privilege are well-established,
the June 2020 Update gives occasion to review recent case
examples and provide an overview of best practices to preserve
privilege in internal investigations.

STAFFING THE INVESTIGATION
The elements of the attorney-client privilege in Texas are (1) a
confidential communication; (2) made for the purpose of
facilitating the rendition of professional legal services; (3)
between or amongst the client, lawyer, and their representatives;
and (4) the privilege has not been waived.4

Given the legal issues involved in undertaking an internal
investigation, it is important that the company have an
attorney—whether in-house or outside counsel—directing
and leading the investigation. Additionally, many investigations
involve complex accounting inquiries that also necessitate the
hiring of an independent forensic accountant. In other
instances, the investigation may require additional assistance
from translators, e-discovery experts, or private detectives. 

It is therefore beneficial to have a clear record at the outset of
an investigation that the attorney will be leading the
investigation and that decisions such as hiring any additional
representatives to assist the attorney (such as accountants,
translators, private detectives, or others) be done at the
direction of counsel and for the purpose of assisting the
attorney in providing legal advice to the company. The
engagement of such third parties should also clearly and
accurately reflect when the engagement is at the direction of
counsel to assist counsel in providing legal services to the
company. Otherwise, the work of such third parties is more
susceptible to subsequent discovery requests.5

A recent case from the mergers and acquisitions context is
instructive on the importance of engagement letters in
anticipating future privilege issues. In In re Stephens Inc.,6 the
trial court ordered an investment bank to produce
communications between the investment bank, its mergers
and acquisitions client, and their respective law firms. The
investment bank argued that such communications were
privileged, under the “client representative” prong of Texas
Rule of Evidence 503. Texas Rule of Evidence 503 defines a
client representative as “a person who has authority to obtain
professional legal services for the client or to act for the client
on the legal advice rendered.”7 The court focused on the
content of the investment bank’s engagement letter and the
fact that the engagement letter did not “expressly authorize”
the investment bank to work with the client’s attorneys or
“obtain professional legal services for” the client. In the
compliance context, this case serves as a cautionary reminder
that the engagement of outside non-legal professionals is not
necessarily privileged if it is not at the direction of counsel
and properly documented with a clear engagement letter. 

T
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Preserving and protecting attorney-client
privilege in internal FCPA investigations.
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WITNESS INTERVIEWS
Witness interviews are an essential component of any
investigation, but particularly in rapidly evolving situations, it
is important to keep in mind some of the basic tenets of
attorney-client privilege. A recent case from the U.S. District
Court for the Southern District of Texas provides a reminder
about the practical limitations on the privilege. In Heckman v.
TransCanada USA Servs., Inc.,8 the court held that a non-
lawyer’s notes of a phone interview were not privileged, even
though they were attached to an email to outside counsel. As
the court reiterated, “documents do not become cloaked with
the lawyer-client privilege merely by the fact of their being
passed from client to lawyer.”9

The dynamic nature of witness interviews can be gleaned
from the June 2020 Update. For instance, the DOJ added
more questions about testing the effectiveness of a company
hotline, asking: “Does the company take measures to test whether
employees are aware of the hotline and feel comfortable using
it?”10 The June 2020 Update also asks with respect to
disciplinary measures: “Are the actual reasons for discipline
communicated to employees? If not, why not?”11

The quantity and nature of employee communications can
thus be much more than isolated interviews conducted during
an investigation. The situation can become more complex
where a lawyer instructs a non-lawyer to contact a witness and
then report back to the lawyer. The communication may be at
the request of counsel, but over time, the memories of the
purpose of the communication and at whose direction it was
done can fade. Where feasible, having an attorney present at
all interviews can avoid this issue.

REMEDIAL MEASURES AND
RELATED COMMUNICATIONS
Another component of the government’s criteria for an
effective compliance program is whether appropriate remedial
measures are taken, such as disciplinary measures to
discourage bad conduct and incentives to encourage good
compliance behavior.12 In either situation, it is not uncommon
for human resources and compliance personnel to work
together and to communicate the message—whether positive
or negative—to the affected employee. All such
communications should be intentional and clear in their
messaging and purpose. Without the involvement of counsel
in these communications, they are less likely to be privileged.
Even with the involvement of counsel, however, it is
important to keep in mind that the attorney-client privilege
does not cover communications that pertain to purely human
relations matters.13

In Miniex v. Houston Hous. Auth., the court observed: “There
is no presumption that a company’s communications with
counsel are privileged.”14 Ultimately the court found that two
memoranda written by the Houston Housing Authority’s in-
house counsel and addressed to the CEO about the general
counsel’s work performance were not privileged because they

were prepared primarily to provide the CEO with factual
information about the general counsel to “help him make an
employment decision” rather than “to render legal advice.”

CONCLUSION
Because of the nature of the potential criminal issues involved,
companies understandably often desire to act swiftly upon
learning—whether through a company hotline, internal audit,
or otherwise—of a possible violation of the FCPA. However,
in subsequent civil litigation, a lot can ultimately come down
to how the investigation was structured, who led the
investigation, and what written communications are
generated. Particularly given that the June 2020 Update subtly
encourages more communications, companies should be
mindful in these communications to preserve the attorney-
client privilege. TBJ
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IN THE SUPREME COURT OF TEXAS
Misc. Docket No. 20-9109

TWENTY-FIFTH EMERGENCY ORDER REGARDING THE COVID-19 STATE OF DISASTER

ORDERED that:

     1. Governor Abbott has declared a state of disaster in
all 254 counties in the State of Texas in response to the
imminent threat of the COVID-19 pandemic. This Order
is issued pursuant to Section 22.0035(b) of the Texas
Government Code.

     2. Paragraphs 3 and 4 of the Twenty-Fourth Emergency
Order (Misc. Dkt. No. 20-9097), issued August 21, 2020,
are renewed as amended.

     3. In any action for eviction to recover possession of
residential property under Chapter 24 of the Texas
Property Code and Rule 510 of the Texas Rules of Civil
Procedure:

   a. a sworn original, amended, or supplemental
petition containing “a description of the facts and
grounds for eviction” required by Texas Rule of Civil
Procedure 510.3(a)(2) must state whether or not:

i.  the premises are a “covered dwelling” subject
to Section 4024 of the CARES Act;

ii.  the plaintiff is a “multifamily borrower” under
forbearance subject to Section 4023 of the CARES
Act;

iii. the plaintiff has provided the defendant with
30 days’ notice to vacate under Sections 4024(c)
and 4023(e) of the CARES Act; and

iv. the defendant has provided the plaintiff with
a declaration under the Centers for Disease Control
and Prevention’s agency order, titled Temporary Halt
in Residential Evictions to Prevent the Further Spread
of COVID-19, (“CDC Order”) that took effect on
September 4, 2020;

   b. in addition to the contents required by Texas Rule
of Civil Procedure 510.4(a), the citation must include:

i. the following statement: “The Centers for
Disease Control issued an order stopping some
evictions. You may be able to stop your eviction if
you sign the attached Declaration under Penalty of
Perjury for the Centers for Disease Control and
Prevention’s Temporary Halt in Evictions to Prevent

Further Spread of COVID-19 and provide it to your
landlord and the court. Before signing the Declaration,
read it carefully and make sure all the statements
are true. The Declaration is sworn, meaning you
can be prosecuted, go to jail, or pay a fine if any of
the statements are not true. Find out more about
the order at TexasLawHelp.org.”; and

ii. a copy of the declaration form, titled Declaration
under Penalty of Perjury for the Centers for Disease
Control and Prevention’s Temporary Halt in Evictions
to Prevent Further Spread of COVID-19, (“CDC
Declaration”) that is attached to the CDC’s Order
or a similar declaration form;

   c. a judge continues to have the authority under
Texas Rule of Civil Procedure 500.6 to develop the
facts of the case, including the authority to question:

i.  whether the premises is a “covered dwelling”
and the plaintiff is a “multifamily borrower” under
forbearance subject to Sections 4024 and 4023 of
the CARES Act, respectively; and

ii. whether the defendant is aware of the CDC
Order and has had an opportunity to complete the
CDC Declaration or a similar declaration; and

   d.  if a defendant provides the CDC Declaration or
a similar declaration to the plaintiff after a petition is
filed:

i. the defendant must file the declaration with
the court and serve a copy of the declaration on
the plaintiff; and

ii. the court must abate the eviction action,
including the issuance and execution of any writ of
possession under Texas Rule of Civil Procedure
510.8(d), except as provided in Paragraph 4.

     4. An eviction action covered by Paragraph 3(d) may
nevertheless proceed if, but only if:

   a. the plaintiff contests the defendant’s declaration
or the CDC Order; 

   b.  the judge holds a hearing to determine whether
the action should proceed; and
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   c. the judge determines that the action should
proceed and signs a written order stating:

i. the reasons for the determination that the
action should proceed; and

ii. procedures for the action to proceed.

     5. This Order is effective immediately and expires
December 15, unless extended by the Chief Justice of
the Supreme Court.

     6. The Clerk of the Supreme Court is directed to:

   a.  post a copy of this Order on www.txcourts.gov;

   b. file a copy of this Order with the Secretary of
State; and

   c. send a copy of this Order to the Governor, the
Attorney General, and each member of the
Legislature.

     7. The State Bar of Texas is directed to take all
reasonable steps to notify members of the Texas bar of
this Order.

Dated: September 17, 2020

JUSTICE DEVINE and JUSTICE BLACKLOCK dissent.

Nathan L. Hecht, Chief Justice
Eva M. Guzman, Justice
Debra H. Lehrmann, Justice
Jeffrey S. Boyd, Justice
J. Brett Busby, Justice
Jane N. Bland, Justice

IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 20-9112

TWENTY-SIXTH EMERGENCY ORDER REGARDING THE COVID-19 STATE OF DISASTER

ORDERED that:

     1. Governor Abbott has declared a state of disaster in
all 254 counties in the State of Texas in response to the
imminent threat of the COVID-19 pandemic. This Order
is issued pursuant to Section 22.0035(b) of the Texas
Government Code.

     2. Subject only to constitutional limitations, all courts
in Texas may in any case, civil or criminal—and must to
avoid risk to court staff, parties, attorneys, jurors, and the
public—without a participant’s consent:

   a. except as provided in paragraph (b), modify or
suspend any and all deadlines and procedures,
whether prescribed by statute, rule, or order, for a
stated period ending no later than December 1, 2020;

   b. in all proceedings under Subtitle E, Title 5 of the
Family Code:

(i)  extend the initial dismissal date as calculated
under Section 263.401(a) only as provided by
Section 263.401(b) or (b-1);

(ii) for any case previously retained on the
court’s docket pursuant to Section 263.401(b) or
(b-1), or for any case whose dismissal date was
previously modified under an Emergency Order of
this Court related to COVID-19, extend the
dismissal for an additional period not to exceed
180 days from the date of this Order;

   c. except as this Order provides otherwise, allow
or require anyone involved in any hearing, deposition,
or other proceeding of any kind—including but not
limited to a party, attorney, witness, court reporter,
grand juror, or petit juror—to participate remotely,
such as by teleconferencing, videoconferencing, or
other means;

   d. consider as evidence sworn statements made
out of court or sworn testimony given remotely, out of
court, such as by teleconferencing, videoconferencing,
or other means;

   e. conduct proceedings away from the court’s
usual location with reasonable notice and access to
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the participants and the public;

   f. require every participant in a proceeding to alert
the court if the participant has, or knows of another
participant who has: (i) COVID-19 or flu-like symptoms,
or a fever, chills, cough, shortness of breath or
difficulty breathing, fatigue, muscle or body aches,
headache, sore throat, loss of taste or smell,
congestion or runny nose, nausea or vomiting,
diarrhea; or (ii) recently been in close contact with a
person who is confirmed to have COVID-19 or
exhibiting the symptoms described above;

   g. take any other reasonable action to avoid
exposing court proceedings to the threat of COVID-
19. 

     3. Courts must not conduct in-person proceedings
contrary to the Guidance for All Court Proceedings
During COVID-19 Pandemic (“Guidance”) issued by the
Office of Court Administration, which may be updated
from time to time, regarding social distancing, maximum
group size, and other restrictions and precautions. Prior
to holding any in-person proceedings, a court must
submit an operating plan that is consistent with the
requirements set forth in the Guidance. Courts must
continue to use all reasonable efforts to conduct
proceedings remotely.

     4. Existing grand juries may meet remotely or in-
person as long as adequate social distancing and other
restrictions and precautions are taken to ensure the
health and safety of court staff, parties, attorneys, jurors,
and the public. Courts should consider extending the
term of a grand jury under Section 24.0125 of the Texas
Government Code and reassembling discharged grand
juries under Article 19.41 of the Texas Code of Criminal
Procedure.

     5. A justice or municipal court must not hold an in-
person jury proceeding, including jury selection or a jury
trial, prior to December 1.

     6. A district court, statutory or constitutional county
court, or statutory probate court must not conduct an in-
person jury proceeding unless:

   a. the local administrative district judge for the
county in which the court is located has, before the
jury proceeding and after conferring with the judges
in the county and the local public health authority,
submitted a plan for conducting jury proceedings
consistent with the Guidance issued by the Office of
Court Administration for conducting jury proceedings;

   b. to assist with coordination of local resources

and to manage capacity issues, the court has
obtained prior approval for that jury proceeding from
the local administrative district judge and Regional
Presiding Judge;

   c. not more than five days before the jury
proceeding, the local administrative district judge has
consulted the local public health authority and
verified that local health conditions and plan
precautions are appropriate for the jury proceeding to
proceed;

   d. the court has considered on the record any
objection or motion related to proceeding with the
jury proceeding at least seven days before the jury
proceeding or as soon as practicable if the objection
or motion is made or filed within seven days of the
jury proceeding; and

   e. the court has established communication
protocols to ensure that no court participants have
tested positive for COVID-19 within the previous 30
days, currently have symptoms of COVID-19, or have
had recent known exposure to COVID-19.

     7. In criminal cases where confinement in jail or prison
is a potential punishment, remote jury proceedings must
not be conducted without appropriate waivers and
consent obtained on the record from the defendant and
prosecutor. In all other cases, including cases in justice
and municipal courts, remote jury proceedings must not
be conducted unless the court has complied with
paragraph 6(d).

     8. Except for non-binding proceedings, a court may
not permit or require a petit juror to appear remotely
unless the court ensures that all potential and selected
petit jurors have access to technology to participate
remotely.

     9. The Office of Court Administration should issue
detailed guidance to assist courts wishing to conduct
remote jury proceedings and should offer, to the
greatest degree possible, assistance to those courts in
conducting the remote jury proceedings.

10.Pursuant to Sections 74.046 and 74.047 of the
Texas Government Code, the Regional Presiding Judges
are assigned the following duties:

   a. ensure that all courts in each region are
operating in full compliance with the Court’s Orders
and the Guidance issued by the Office of Court
Administration;

   b. ensure that all trial court judges in each region,



texasbar.com/tbj Vol. 83, No. 10 • Texas Bar Journal   739

including justices of the peace and municipal court
judges, do not conduct in-person proceedings,
including in-person jury proceedings, inconsistent
with the Court’s Orders and the latest Guidance
issued by the Office of Court Administration; 

   c. report to the office of the Chief Justice of the
Supreme Court any proceedings that are being
conducted in the regions—and the court in which
the proceedings are being conducted—that are
inconsistent with the Court’s Orders and the
Guidance issued by the Office of Court Administration;
and

   d. assist each region’s local governments and
courts to ensure that courts have the ability to
conduct court business.

     11. The Office of Court Administration should
coordinate with the Regional Presiding Judges to
monitor jury and other court proceedings in Texas and
the Texas Department of State Health Services
regarding the public health situation in Texas and its
regions. The Office of Court Administration should
adjust its Guidance and make recommendations to the
Court as necessary to ensure the health of court staff,
parties, attorneys, jurors, and the public. 

12.In determining a person’s right to possession of and
access to a child under a court-ordered possession
schedule in a Suit Affecting the Parent-Child Relationship,
the existing trial court order shall control in all instances.
Possession of and access to a child shall not be affected
by any shelter-in-place order or other order restricting
movement issued by a governmental entity that arises
from the pandemic. The original published school
schedule shall also control, and possession and access
shall not be affected by the school’s closure that arises
from the pandemic. Nothing herein prevents parties
from altering a possession schedule by agreement if
allowed by their court order(s), or courts from modifying
their orders on an emergency basis or otherwise.

13. An evidentiary panel in an attorney professional
disciplinary or disability proceeding may—and must to
avoid risk to panel members, parties, attorneys, and the
public—without a participant’s consent:

   a. conduct the proceeding remotely, such as by
teleconferencing, videoconferencing, or other means;

   b. allow or require anyone involved in the
proceeding—including but not limited to a party,
attorney, witness, court reporter—to participate
remotely, such as by teleconferencing, videoconferencing,
or other means; and

   c. consider as evidence sworn statements or
sworn testimony given remotely, such as by
teleconferencing, videoconferencing, or other means.

     14. This Order is effective October 1, 2020, and
expires December 1, 2020, except as otherwise stated
herein, unless extended by the Chief Justice of the
Supreme Court.

     15. The Clerk of the Supreme Court is directed to:

   a. post a copy of this Order on www.txcourts.gov;

   b. file a copy of this Order with the Secretary of
State; and

   c. send a copy of this Order to the Governor, the
Attorney General, and each member of the
Legislature.

     16. The State Bar of Texas is directed to take all
reasonable steps to notify members of the Texas bar of
this Order.

Dated: September 18, 2020

Nathan L. Hecht, Chief Justice
Eva M. Guzman, Justice
Debra H. Lehrmann, Justice
Jeffrey S. Boyd, Justice
John P. Devine, Justice
James D. Blacklock, Justice
J. Brett Busby, Justice
Jane N. Bland, Justice
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IN THE SUPREME COURT OF TEXAS

WHEREAS:

1. The Texas Legislature established the Committee on
Disciplinary Rules and Referenda (“Committee”), effective
September 1, 2017, and the Court, in Misc. Dkt. No. 17-
9165, and the President of the State Bar of Texas
appointed the nine initial Committee members to
begin their terms on January 1, 2018.  Act of May 28,
2017, 85th Leg., R.S., ch. 531 (SB 302).

2. Since then, the Committee has fulfilled its statutory duty
to oversee the initial process for proposing disciplinary
rules. Pursuant to Sections 81.0875 and 81.0876 of
the Texas Government Code, the Committee has:

a. initiated the rule proposal process for the proposed
amendments to the Texas Disciplinary Rules of
Professional Conduct and the Texas Rules of
Disciplinary Procedure in Exhibit 1 to this Order
(“Proposed Rules”);

b. published each of the Proposed Rules in the Texas
Register and Texas Bar Journal within six months
of initiation;

c. accepted public comments for at least 30 days and
held one or more public hearings on each of the
Proposed Rules;

d. amended certain Proposed Rules after conclusion
of the public comment period;

e. voted to recommend each of the Proposed Rules
to the State Bar of Texas Board of Directors (“Board
of Directors”) not later than the 60th day after the
final day of the public comment period; and

f. submitted each of the Proposed Rules to the Board
of Directors for review and consideration.

3. At meetings held between April 26, 2019, and September
25, 2020, and pursuant to Section 81.0877 of the Texas
Government Code, the Board of Directors voted to
approve each of the Proposed Rules. On September
28, 2020, the Board of Directors petitioned the Court
to submit the Proposed Rules to members of the
State Bar of Texas for a referendum between February

2, 2021, and March 4, 2021, by electronically transmitted
and paper ballots in a form attached to the petition. The
petition and its attachments are in Exhibit 3 to this Order.

4. Pursuant to Texas Government Code Section 81.0878,
the Court submits the Proposed Rules, as provided in
Exhibit 1 to this Order, to the State Bar of Texas
members for a referendum between February 2, 2021, and
March 4, 2021, using electronically transmitted and paper
ballots in the form attached to this Order in Exhibit 2.

5. The Court’s approval of this referendum is not a
predetermination of any legal issues regarding the
Proposed Rules.

IT IS THEREFORE ORDERED that:

1. The State Bar of Texas is directed to conduct a
referendum on the attached Proposed Rules in Exhibit
1 to this Order.

2. The State Bar of Texas is directed further to conduct
the referendum as follows:

a. Electronic voting must begin on February 2, 2021, at
8:00 a.m., and end on March 4, 2021, at 5:00 p.m.

b. On February 2, 2021, a written ballot must be sent
to each State Bar of Texas member who is
registered and eligible to vote in the referendum.

c. No ballot received by the State Bar of Texas after
5:00 p.m. on March 4, 2021, will count.

d. The ballot must be substantively in the form attached
to this Order in Exhibit 2.

3. The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each
registered member of the State Bar of Texas by
publication in the Texas Bar Journal;

c. send a copy of this Order to each elected member
of the Legislature; and

Misc. Docket No. 20-9114

APPROVAL OF REFERENDUM ON PROPOSED AMENDMENTS TO THE TEXAS
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT AND THE TEXAS RULES
OF DISCIPLINARY PROCEDURE
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d. submit a copy of the Order for publication in the
Texas Register.

Dated: September 29, 2020.

Nathan L. Hecht, Chief Justice
Eva M. Guzman, Justice
Debra H. Lehrmann, Justice
Jeffrey S. Boyd, Justice
John P. Devine, Justice
James D. Blacklock, Justice
J. Brett Busby, Justice
Jane N. Bland, Justice

EXHIBIT 1

Proposed Amendments to the
Texas Disciplinary Rules of Professional Conduct and

Texas Rules of Disciplinary Procedure

Scope and Objectives of Representation;
Clients with Diminished Capacity

Texas Disciplinary Rules of Professional Conduct

Rule 1.02. Scope and Objectives of Representation

(a) Subject to paragraphs (b), (c), (d), and (e), and (f), and
(g), a lawyer shall abide by a client’s decisions:

(1) concerning the objectives and general methods
of representation;

(2) whether to accept an offer of settlement of a
matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the
lawyer, as to a plea to be entered, whether to waive
jury trial, and whether the client will testify.

(b) A lawyer may limit the scope, objectives and general
methods of the representation if the client consents
after consultation.

(c) A lawyer shall not assist or counsel a client to
engage in conduct that the lawyer knows is criminal or
fraudulent. A lawyer may discuss the legal consequences
of any proposed course of conduct with a client and
may counsel and represent a client in connection with
the making of a good faith effort to determine the
validity, scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly
establishing that a client is likely to commit a criminal or
fraudulent act that is likely to result in substantial injury
to the financial interests or property of another, the
lawyer shall promptly make reasonable efforts under the
circumstances to dissuade the client from committing
the crime or fraud.

(e) When a lawyer has confidential information clearly
establishing that the lawyer’s client has committed a
criminal or fraudulent act in the commission of which
the lawyer’s services have been used, the lawyer shall
make reasonable efforts under the circumstances to
persuade the client to take corrective action.

(f) When a lawyer knows that a client expects
representation not permitted by the rules of professional
conduct or other law, the lawyer shall consult with the
client regarding the relevant limitations on the lawyer’s
conduct.

(g) A lawyer shall take reasonable action to secure the
appointment of a guardian or other legal representative
for, or seek other protective orders with respect to, a
client whenever the lawyer reasonably believes that the
client lacks legal competence and that such action
should be taken to protect the client.

Rule 1.16. Clients with Diminished Capacity

(a) When a client’s capacity to make adequately considered
decisions in connection with a representation is diminished,
whether because of minority, mental impairment, or for
another reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship
with the client.

(b) When the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial
physical, financial, or other harm unless action is taken,
and cannot adequately act in the client’s own interest,
the lawyer may take reasonably necessary protective
action. Such action may include, but is not limited to,
consulting with individuals or entities that have the
ability to take action to protect the client and, in
appropriate cases, seeking the appointment of a
guardian ad litem, attorney ad litem, amicus attorney, or
conservator, or submitting an information letter to a
court with jurisdiction to initiate guardianship
proceedings for the client.

(c) When taking protective action pursuant to (b), the
lawyer may disclose the client’s confidential information
to the extent the lawyer reasonably believes is necessary
to protect the client’s interests.
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Confidentiality of Information – Exception to Permit
Disclosure to Secure Legal Ethics Advice

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i)  a person that the client has instructed is not
to receive the information; or

(ii) anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3)  Use confidential information of a former client to
the disadvantage of the former client after the representation
is concluded unless the former client consents after
consultation or the confidential information has
become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c) A lawyer may reveal confidential information:

***

(9) To secure legal advice about the lawyer’s compliance
with these Rules.

***

Confidentiality of Information – Exception to Permit
Disclosure to Prevent Client Death by Suicide

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i) a person that the client has instructed is not
to receive the information; or

(ii) anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3) Use confidential information of a former client to
the disadvantage of the former client after the
representation is concluded unless the former client
consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c) A lawyer may reveal confidential information:

***

(10) When the lawyer has reason to believe it is necessary
to do so in order to prevent the client from dying by suicide.

***
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Conflict of Interest Exceptions for Nonprofit and Limited
Pro Bono Legal Services

Texas Disciplinary Rules of Professional Conduct

Rule 6.05. Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services

(a) The conflicts of interest limitations on representation
in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from
providing, or offering to provide, limited pro bono legal
services unless the lawyer knows, at the time the services
are provided, that the lawyer would be prohibited by those
limitations from providing the services.

(b) Lawyers in a firm with a lawyer providing, or offering
to provide, limited pro bono legal services shall not be
prohibited by the imputation provisions of Rules 1.06, 1.07,
and 1.09 from representing a client if that lawyer does not:

(1) disclose confidential information of the pro bono
client to the lawyers in the firm; or

(2) maintain such information in a manner that would
render it accessible to the lawyers in the firm.

(c) The eligibility information that an applicant is required
to provide when applying for free legal services or limited pro
bono legal services from a program described in subparagraph
(d)(1) by itself will not create a conflict of interest if:

(1) the eligibility information is not material to the
legal matter; or

(2) the applicant’s provision of the eligibility information
was conditioned on the applicant’s informed consent
that providing this information would not by itself prohibit
a representation of another client adverse to the applicant.

(d) As used in this Rule, “limited pro bono legal services”
means legal services that are:

(1) provided through a pro bono or assisted pro se
program sponsored by a court, bar association,
accredited law school, or nonprofit legal services
program;

(2) short-term services such as legal advice or other
brief assistance with pro se documents or
transactions, provided either in person or by phone,
hotline, internet, or video conferencing; and

(3) provided without any expectation of extended
representation of the limited assistance client or of
receiving any legal fees in that matter.

(e) As used in this Rule, a lawyer is not “in a firm” with
other lawyers solely because the lawyer provides
limited pro bono legal services with the other lawyers.

Information About Legal Services
(Lawyer Advertising and Solicitation)

Texas Disciplinary Rules of Professional Conduct

VII. INFORMATION ABOUT LEGAL SERVICES

Rule 7.01. Communications Concerning a Lawyer’s Services
Firm Names and Letterhead

(a) A lawyer shall not make or sponsor a false or
misleading communication about the qualifications or
services of a lawyer or law firm. Information about legal
services must be truthful and nondeceptive. A
communication is false or misleading if it contains a
material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a
whole not materially misleading. A statement is
misleading if there is a substantial likelihood that it will
lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for
which there is no reasonable factual foundation, or if the
statement is substantially likely to create unjustified
expectations about the results the lawyer can achieve.

(b) This Rule governs all communications about a
lawyer’s services, including advertisements and solicitation
communications. For purposes of Rules 7.01 to 7.06:

(1) An “advertisement” is a communication substantially
motivated by pecuniary gain that is made by or on
behalf of a lawyer to members of the public in
general, which offers or promotes legal services
under circumstances where the lawyer neither
knows nor reasonably should know that the
recipients need legal services in particular matters.

(2) A “solicitation communication” is a communication
substantially motivated by pecuniary gain that is
made by or on behalf of a lawyer to a specific
person who has not sought the lawyer’s advice or
services, which reasonably can be understood as
offering to provide legal services that the lawyer
knows or reasonably should know the person needs
in a particular matter.

(c) Lawyers may practice law under a trade name that is
not false or misleading. A law firm name may include the
names of current members of the firm and of deceased
or retired members of the firm, or of a predecessor firm,
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if there has been a succession in the firm identity. The
name of a lawyer holding a public office shall not be used
in the name of a law firm, or in communications on its
behalf, during any substantial period in which the lawyer
is not actively and regularly practicing with the firm. A
law firm with an office in more than one jurisdiction may
use the same name or other professional designation in
each jurisdiction, but identification of the lawyers in an office
of the firm shall indicate the jurisdictional limitations on
those not licensed to practice in the jurisdiction where
the office is located.

(d) A statement or disclaimer required by these Rules shall
be sufficiently clear that it can reasonably be understood
by an ordinary person and made in each language used
in the communication. A statement that a language is
spoken or understood does not require a statement or
disclaimer in that language.

(e) A lawyer shall not state or imply that the lawyer can
achieve results in the representation by unlawful use of
violence or means that violate these Rules or other law.

(f) A lawyer may state or imply that the lawyer practices
in a partnership or other business entity only when that
is accurate.

(g) If a lawyer who advertises the amount of a verdict
secured on behalf of a client knows that the verdict was
later reduced or reversed, or that the case was settled
for a lesser amount, the lawyer must state in each
advertisement of the verdict, with equal or greater
prominence, the amount of money that was ultimately
received by the client.

(a) A lawyer in private practice shall not practice under a
trade name, a name that is misleading as to the identity
of the lawyer or lawyers practicing under such name, or
a firm name containing names other than those of one
or more of the lawyers in the firm, except that the
names of a professional corporation, professional
association, limited liability partnership, or professional
limited liability company may contain “P.C.,” “L.L.P.,”
“P.L.L.C.,” or similar symbols indicating the nature of the
organization, and if otherwise lawful a firm may use as,
or continue to include in, its name the name or names of
one or more deceased or retired members of the firm or
of a predecessor firm in a continuing line of succession.
Nothing herein shall prohibit a married woman from
practicing under her maiden name.

(b) A firm with offices in more than one jurisdiction may
use the same name in each jurisdiction, but
identification of the lawyers in an office of the firm shall
indicate the jurisdictional limitations on those not

licensed to practice in the jurisdiction where the office is
located.

(c) The name of a lawyer occupying a judicial, legislative,
or public executive or administrative position shall not be
used in the name of a firm, or in communications on its
behalf, during any substantial period in which the lawyer
is not actively and regularly practicing with the firm.

(d) A lawyer shall not hold himself or herself out as
being a partner, shareholder, or associate with one or
more other lawyers unless they are in fact partners,
shareholders, or associates.

(e) A lawyer shall not advertise in the public media or
seek professional employment by any communication
under a trade or fictitious name, except that a lawyer
who practices under a firm name as authorized by
paragraph (a) of this Rule may use that name in such
advertisement or communication but only if that name
is the firm name that appears on the lawyer’s
letterhead, business cards, office sign, fee contracts, and
with the lawyer’s signature on pleadings and other legal
documents.

(f) A lawyer shall not use a firm name, letterhead, or
other professional designation that violates Rule 7.02(a).

Rule 7.02. Advertisements Communications Concerning a
Lawyer’s Services

(a) An advertisement of legal services shall publish the
name of a lawyer who is responsible for the content of
the advertisement and identify the lawyer’s primary
practice location.

(b) A lawyer who advertises may communicate that the
lawyer does or does not practice in particular fields of
law, but shall not include a statement that the lawyer
has been certified or designated by an organization as
possessing special competence or a statement that the
lawyer is a member of an organization the name of which
implies that its members possess special competence,
except that:

(1) a lawyer who has been awarded a Certificate of
Special Competence by the Texas Board of Legal
Specialization in the area so advertised, may state with
respect to each such area, “Board Certified, area of
specialization -- Texas Board of Legal Specialization”; and

(2) a lawyer who is a member of an organization the
name of which implies that its members possess
special competence, or who has been certified or
designated by an organization as possessing special
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competence in a field of practice, may include a
factually accurate, non-misleading statement of such
membership or certification, but only if that organization
has been accredited by the Texas Board of Legal
Specialization as a bona fide organization that admits
to membership or grants certification only on the basis
of published criteria which the Texas Board of Legal
Specialization has established as required for such
certification.

(c) If an advertisement by a lawyer discloses a willingness
to render services on a contingent fee basis, the advertisement
must state whether the client will be obligated to pay for
other expenses, such as the costs of litigation.

(d) A lawyer who advertises a specific fee or range of
fees for an identified service shall conform to the
advertised fee or range of fees for the period during
which the advertisement is reasonably expected to be
in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a
shorter period. However, a lawyer is not bound to conform
to the advertised fee or range of fees for a period of
more than one year after the date of publication, unless
the lawyer has expressly promised to do so.

(a) A lawyer shall not make or sponsor a false or
misleading communication about the qualifications or
the services of any lawyer or firm. A communication is
false or misleading if it:

(1) contains a material misrepresentation of fact or
law, or omits a fact necessary to make the statement
considered as a whole not materially misleading;

(2) contains any reference in a public media advertisement
to past successes or results obtained unless

(i)    the communicating lawyer or member of
the law firm served as lead counsel in the
matter giving rise to the recovery, or was
primarily responsible for the settlement
or verdict.

(ii) the amount involved was actually received
by the client,

(iii) the reference is accompanied by adequate
information regarding the nature of the
case or matter, and the damages or
injuries sustained by the client, and

(iv)  if the gross amount received is stated, the
attorney’s fees and litigation expenses
withheld from the amount are stated as well;

(3) is likely to create an unjustified expectation about
results the lawyer can achieve, or states or implies
that the lawyer can achieve results by means that
violate these rules or other law;

(4) compares the lawyer’s services with other lawyers’
services, unless the comparison can be substantiated
by reference to verifiable, objective data;

(5) states or implies that the lawyer is able to
influence improperly or upon irrelevant grounds any
tribunal, legislative body, or public official;

(6) designates one or more specific areas of practice
in an advertisement in the public media or in a
solicitation communication unless the advertising or
soliciting lawyer is competent to handle legal matters
in each such area of practice; or

(7) uses an actor or model to portray a client of the
lawyer or law firm.

(b) Rule 7.02(a)(6) does not require that a lawyer be
certified by the Texas Board of Legal Specialization at the
time of advertising in a specific area of practice, but such
certification shall conclusively establish that such lawyer
satisfies the requirements of Rule 7.02(a)(6) with respect
to the area(s) of practice in which such lawyer is certified.

(c) A lawyer shall not advertise in the public media or
state in a solicitation communication that the lawyer is a
specialist except as permitted under Rule 7.04.

(d) Any statement or disclaimer required by these rules
shall be made in each language used in the advertisement
or solicitation communication with respect to which
such required statement or disclaimer relates; provided
however, the mere statement that a particular language
is spoken or understood shall not alone result in the
need for a statement or disclaimer in that language.

Rule 7.03. Solicitation and Other Prohibited Communications
Prohibited Solicitations and Payments

(a) The following definitions apply to this Rule:

(1) “Regulated telephone, social media, or other electronic
contact” means telephone, social media, or electronic
communication initiated by a lawyer, or by a person
acting on behalf of a lawyer, that involves
communication in a live or electronically interactive
manner.

(2) A lawyer “solicits” employment by making a “solicitation
communication,” as that term is defined in Rule 7.01(b)(2).
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(b) A lawyer shall not solicit through in-person contact,
or through regulated telephone, social media, or other
electronic contact, professional employment from a
non-client, unless the target of the solicitation is:

(1) another lawyer;

(2) a person who has a family, close personal, or prior
business or professional relationship with the lawyer;
or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services involved
for business matters.

(c) A lawyer shall not send, deliver, or transmit, or knowingly
permit or cause another person to send, deliver, or transmit,
a communication that involves coercion, duress, overreaching,
intimidation, or undue influence.

(d) A lawyer shall not send, deliver, or transmit, or knowingly
permit or cause another person to send, deliver, or transmit,
a solicitation communication to a prospective client, if:

(1) the communication is misleadingly designed to
resemble a legal pleading or other legal document; or

(2) the communication is not plainly marked or clearly
designated an “ADVERTISEMENT” unless the target
of the communication is:

(i)   another lawyer;

(ii) a person who has a family, close personal, or
prior business or professional relationship with
the lawyer; or

(iii) a person who is known by the lawyer to be
an experienced user of the type of legal
services involved for business matters.

(e) A lawyer shall not pay, give, or offer to pay or give
anything of value to a person not licensed to practice
law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as
an expression of appreciation that are neither intended
nor reasonably expected to be a form of compensation
for recommending a lawyer’s services.

(1) This Rule does not prohibit a lawyer from paying
reasonable fees for advertising and public relations
services or the usual charges of a lawyer referral
service that meets the requirements of Texas law.

(2) A lawyer may refer clients to another lawyer or a nonlawyer

professional pursuant to an agreement not otherwise
prohibited under these Rules that provides for the other
person to refer clients or customers to the lawyer, if:

(i)  the reciprocal referral agreement is not exclusive;

(ii) clients are informed of the existence and
nature of the agreement; and

(iii) the lawyer exercises independent professional
judgment in making referrals.

(f) A lawyer shall not, for the purpose of securing
employment, pay, give, advance, or offer to pay, give, or
advance anything of value to a prospective client, other
than actual litigation expenses and other financial
assistance permitted by Rule 1.08(d), or ordinary social
hospitality of nominal value.

(g) This Rule does not prohibit communications authorized
by law, such as notice to members of a class in class
action litigation.

(a) A lawyer shall not by in-person contact, or by
regulated telephone or other electronic contact as defined
in paragraph (f) seek professional employment concerning
a matter arising out of a particular occurrence or event,
or series of occurrences or events, from a prospective
client or nonclient who has not sought the lawyer’s
advice regarding employment or with whom the lawyer
has no family or past or present attorney-client relationship
when a significant motive for the lawyer’s doing so is
the lawyer’s pecuniary gain. Notwithstanding the provisions
of this paragraph, a lawyer for a qualified nonprofit
organization may communicate with the organization’s
members for the purpose of educating the members to
understand the law, to recognize legal problems, to
make intelligent selection of counsel, or to use legal
services. In those situations where in-person or telephone
or other electronic contact is permitted by this paragraph,
a lawyer shall not have such a contact with a
prospective client if:

(1) the communication involves coercion, duress, fraud,
overreaching, intimidation, undue influence, or
harassment;

(2) the communication contains information prohibited
by Rule 7.02(a); or

(3) the communication contains a false, fraudulent,
misleading, deceptive, or unfair statement or claim.

(b) A lawyer shall not pay, give, or offer to pay or give
anything of value to a person not licensed to practice
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law for soliciting prospective clients for, or referring
clients or prospective clients to, any lawyer or firm, except
that a lawyer may pay reasonable fees for advertising
and public relations services rendered in accordance
with this Rule and may pay the usual charges of a
lawyer referral service that meets the requirements of
Occupational Code Title 5, Subtitle B, Chapter 952.

(c) A lawyer, in order to solicit professional employment,
shall not pay, give, advance, or offer to pay, give, or
advance anything of value, other than actual litigation
expenses and other financial assistance as permitted by
Rule 1.08(d), to a prospective client or any other person;
provided however, this provision does not prohibit the
payment of legitimate referral fees as permitted by Rule
1.04(f) or by paragraph (b) of this Rule.

(d) A lawyer shall not enter into an agreement for,
charge for, or collect a fee for professional employment
obtained in violation of Rule 7.03(a), (b), or (c).

(e) A lawyer shall not participate with or accept referrals
from a lawyer referral service unless the lawyer knows
or reasonably believes that the lawyer referral service
meets the requirements of Occupational Code Title 5,
Subtitle B, Chapter 952.

(f) As used in paragraph (a), “regulated telephone or
other electronic contact” means any electronic
communication initiated by a lawyer or by any person
acting on behalf of a lawyer or law firm that will result in
the person contacted communicating in a live, interactive
manner with any other person by telephone or other
electronic means. For purposes of this Rule a website for
a lawyer or law firm is not considered a communication
initiated by or on behalf of that lawyer or firm.

Rule 7.04. Filing Requirements for Advertisements and
Solicitation Communications Advertisements in the Public
Media

(a) Except as exempt under Rule 7.05, a lawyer shall file
with the Advertising Review Committee, State Bar of
Texas, no later than ten (10) days after the date of
dissemination of an advertisement of legal services, or
ten (10) days after the date of a solicitation
communication sent by any means:

(1) a copy of the advertisement or solicitation
communication (including packaging if applicable) in
the form in which it appeared or will appear upon
dissemination;

(2) a completed lawyer advertising and solicitation
communication application; and

(3) payment to the State Bar of Texas of a fee
authorized by the Board of Directors.

(b) If requested by the Advertising Review Committee, a
lawyer shall promptly submit information to substantiate
statements or representations made or implied in an
advertisement or solicitation communication.

(c) A lawyer who desires to secure pre-approval of an
advertisement or solicitation communication may submit
to the Advertising Review Committee, not fewer than
thirty (30) days prior to the date of first dissemination,
the material specified in paragraph (a), except that in the
case of an advertisement or solicitation communication
that has not yet been produced, the documentation will
consist of a proposed text, production script, or other
description, including details about the illustrations, actions,
events, scenes, and background sounds that will be
depicted. A finding of noncompliance by the Advertising
Review Committee is not binding in a disciplinary
proceeding or action, but a finding of compliance is
binding in favor of the submitting lawyer as to all materials
submitted for pre-approval if the lawyer fairly and
accurately described the advertisement or solicitation
communication that was later produced. A finding of
compliance is admissible evidence if offered by a party.

(a) A lawyer shall not advertise in the public media by
stating that the lawyer is a specialist, except as
permitted under Rule 7.04(b) or as follows:

(1) A lawyer admitted to practice before the United
States Patent Office may use the designation
“Patents,” “Patent Attorney,” or “Patent Lawyer,” or
any combination of those terms. A lawyer engaged
in the trademark practice may use the designation
“Trademark,” “Trademark Attorney,” or “Trademark
Lawyer,” or any combination of those terms. A lawyer
engaged in patent and trademark practice may hold
himself or herself out as specializing in “Intellectual
Property Law,” “Patent, Trademark, Copyright Law
and Unfair Competition,” or any of those terms.

(2) A lawyer may permit his or her name to be listed
in lawyer referral service offices that meet the
requirements of Occupational Code Title 5, Subtitle
B, Chapter 952, according to the areas of law in
which the lawyer will accept referrals.

(3) A lawyer available to practice in a particular area
of law or legal service may distribute to other
lawyers and publish in legal directories and legal
newspapers (whether written or electronic) a listing
or an announcement of such availability. The listing
shall not contain a false or misleading representation



748 Texas Bar Journal • November 2020 texasbar.com

of special competence or experience, but may
contain the kind of information that traditionally has
been included in such publications.

(b) A lawyer who advertises in the public media:

(1) shall publish or broadcast the name of at least
one lawyer who is responsible for the content of
such advertisement; and

(2) shall not include a statement that the lawyer has
been certified or designated by an organization as
possessing special competence or a statement that
the lawyer is a member of an organization the name
of which implies that its members possess special
competence, except that:

(i) a lawyer who has been awarded a Certificate
of Special Competence by the Texas Board
of Legal Specialization in the area so advertised,
may state with respect to each such area,
“Board Certified, area of specialization --
Texas Board of Legal Specialization;” and

(ii) a lawyer who is a member of an organization
the name of which implies that its members
possess special competence, or who has
been certified or designated by an organization
as possessing special competence, may
include a factually accurate statement of
such membership or may include a factually
accurate statement, “Certified area of
specialization name of certifying organization,”
but such statements may be made only if
that organization has been accredited by the
Texas Board of Legal Specialization as a bona
fide organization that admits to membership
or grants certification only on the basis of
objective, exacting, publicly available standards
(including high standards of individual character,
conduct, and reputation) that are reasonably
relevant to the special training or special
competence that is implied and that are in
excess of the level of training and competence
generally required for admission to the Bar; and

(3) shall, in the case of infomercial or comparable
presentation, state that the presentation is an
advertisement;

(i)    both verbally and in writing at its outset, after
any commercial interruption, and at its
conclusion; and

(ii) in writing during any portion of the

presentation that explains how to contact a
lawyer or law firm.

(c) Separate and apart from any other statements, the
statements referred to in paragraph (b) shall be displayed
conspicuously, and in language easily understood by an
ordinary consumer.

(d) Subject to the requirements of Rules 7.02 and 7.03
and of paragraphs (a), (b), and (c) of this Rule, a lawyer may,
either directly or through a public relations or advertising
representative, advertise services in the public media,
such as (but not limited to) a telephone directory, legal
directory, newspaper or other periodical, outdoor display,
radio, television, the Internet, or electronic, or digital media.

(e) All advertisements in the public media for a lawyer
or firm must be reviewed and approved in writing by the
lawyer or a lawyer in the firm.

(f) A copy or recording of each advertisement in the
public media and relevant approval referred to in
paragraph (e), and a record of when and where the
advertisement was used, shall be kept by the lawyer or
firm for four years after its last dissemination.

(g) In advertisements in the public media, any person
who portrays a lawyer whose services or whose firm’s
services are being advertised, or who narrates an
advertisement as if he or she were such a lawyer, shall
be one or more of the lawyers whose services are being
advertised.

(h) If an advertisement in the public media by a lawyer
or firm discloses the willingness or potential willingness
of the lawyer or firm to render services on a contingent
fee basis, the advertisement must state whether the
client will be obligated to pay all or any portion of the
court costs and, if a client may be liable for other
expenses, this fact must be disclosed. If specific
percentage fees or fee ranges of contingent fee work
are disclosed in such advertisement, it must also
disclose whether the percentage is computed before or
after expenses are deducted from the recovery.

(i) A lawyer who advertises in the public media a
specific fee or range of fees for a particular service shall
conform to the advertised fee or range of fees for the
period during which the advertisement is reasonably
expected to be in circulation or otherwise expected to
be effective in attracting clients, unless the
advertisement specifies a shorter period; but in no
instance is the lawyer bound to conform to the
advertised fee or range of fees for a period of more than
one year after the date of publication.
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(j) A lawyer or firm who advertises in the public media
must disclose the geographic location, by city or town,
of the lawyer’s or firm’s principal office. A lawyer or firm
shall not advertise the existence of any office other than
the principal office unless:

(1) that other office is staffed by a lawyer at least
three days a week; or

(2) the advertisement states:

(i) the days and times during which a lawyer will
be present at that office, or

(ii) that meetings with lawyers will be by
appointment only.

(k) A lawyer may not, directly or indirectly, pay all or a
part of the cost of an advertisement in the public media
for a lawyer not in the same firm unless such
advertisement discloses the name and address of the
financing lawyer, the relationship between the advertising
lawyer and the financing lawyer, and whether the
advertising lawyer is likely to refer cases received
through the advertisement to the financing lawyer.

(l) If an advertising lawyer knows or should know at the
time of an advertisement in the public media that a case
or matter will likely be referred to another lawyer or firm,
a statement of such fact shall be conspicuously included
in such advertisement.

(m) No motto, slogan or jingle that is false or misleading
may be used in any advertisement in the public media.

(n) A lawyer shall not include in any advertisement in the
public media the lawyer’s association with a lawyer
referral service unless the lawyer knows or reasonably
believes that the lawyer referral service meets the
requirements of Occupational Code Title 5, Subtitle B,
Chapter 952.

(o) A lawyer may not advertise in the public media as
part of an advertising cooperative or venture of two or
more lawyers not in the same firm unless each such
advertisement:

(1) states that the advertisement is paid for by the
cooperating lawyers;

(2) names each of the cooperating lawyers;

(3) sets forth conspicuously the special competency
requirements required by Rule 7.04(b) of lawyers
who advertise in the public media;

(4) does not state or imply that the lawyers participating
in the advertising cooperative or venture possess
professional superiority, are able to perform services
in a superior manner, or possess special competence
in any area of law advertised, except that the
advertisement may contain the information permitted
by Rule 7.04(b)(2); and

(5) does not otherwise violate the Texas Disciplinary
Rules of Professional Conduct.

(p) Each lawyer who advertises in the public media as
part of an advertising cooperative or venture shall be
individually responsible for:

(1) ensuring that each advertisement does not
violate this Rule; and

(2) complying with the filing requirements of Rule 7.07.

(q) If these rules require that specific qualifications, disclaimers
or disclosures of information accompany communications
concerning a lawyer’s services, the required qualifications,
disclaimers or disclosures must be presented in the same
manner as the communication and with equal prominence.

(r)  A lawyer who advertises on the Internet must display
the statements and disclosures required by Rule 7.04.

Rule 7.05. Communications Exempt from Filing Requirements
Prohibited Written, Electronic, Or Digital Solicitations

The following communications are exempt from the filing
requirements of Rule 7.04 unless they fail to comply with
Rules 7.01, 7.02, and 7.03:

(a) any communication of a bona fide nonprofit legal aid
organization that is used to educate members of the
public about the law or to promote the availability of free
or reduced-fee legal services;

(b) information and links posted on a law firm website,
except the contents of the website homepage, unless
that information is otherwise exempt from filing;

(c) a listing or entry in a regularly published law list;

(d) an announcement card stating new or changed
associations, new offices, or similar changes relating to a
lawyer or law firm, or a business card;

(e) a professional newsletter in any media that it is sent,
delivered, or transmitted only to:

(1) existing or former clients;



(2) other lawyers or professionals;

(3) persons known by the lawyer to be experienced
users of the type of legal services involved for
business matters;

(4) members of a nonprofit organization which has
requested that members receive the newsletter; or

(5) persons who have asked to receive the newsletter;

(f) a solicitation communication directed by a lawyer to:

(1) another lawyer;

(2) a person who has a family, close personal, or prior
business or professional relationship with the lawyer;
or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services
involved for business matters;

(g) a communication in social media or other media,
which does not expressly offer legal services, and that:

(1) is primarily informational, educational, political, or
artistic in nature, or made for entertainment
purposes; or

(2) consists primarily of the type of information
commonly found on the professional resumes of
lawyers;

(h) an advertisement that:

(1) identifies a lawyer or a firm as a contributor or
sponsor of a charitable, community, or public interest
program, activity, or event; and

(2) contains no information about the lawyers or firm
other than names of the lawyers or firm or both,
location of the law offices, contact information, and
the fact of the contribution or sponsorship;

(i) communications that contain only the following types
of information:

(1) the name of the law firm and any lawyer in the
law firm, office addresses, electronic addresses,
social media names and addresses, telephone
numbers, office and telephone service hours,
telecopier numbers, and a designation of the
profession, such as “attorney,” “lawyer,” “law office,”
or “firm;”

(2) the areas of law in which lawyers in the firm
practice, concentrate, specialize, or intend to practice;

(3) the admission of a lawyer in the law firm to the
State Bar of Texas or the bar of any court or
jurisdiction;

(4) the educational background of the lawyer;

(5) technical and professional licenses granted by
this state and other recognized licensing authorities;

(6)  foreign language abilities;

(7) areas of law in which a lawyer is certified by the
Texas Board of Legal Specialization or by an
organization that is accredited by the Texas Board of
Legal Specialization;

(8) identification of prepaid or group legal service
plans in which the lawyer participates;

(9)  the acceptance or nonacceptance of credit cards;

(10) fees charged for an initial consultation or routine
legal services;

(11) identification of a lawyer or a law firm as a
contributor or sponsor of a charitable, community, or
public interest program, activity or event;

(12) any disclosure or statement required by these
Rules; and

(13) any other information specified in orders
promulgated by the Supreme Court of Texas.

(a) A lawyer shall not send, deliver, or transmit or
knowingly permit or knowingly cause another person to
send, deliver, or transmit a written, audio, audio-visual,
digital media, recorded telephone message, or other
electronic communication to a prospective client for the
purpose of obtaining professional employment on behalf
of any lawyer or law firm if:

(1) the communication involves coercion, duress,
fraud, overreaching, intimidation, undue influence, or
harassment;

(2) the communication contains information prohibited
by Rule 7.02 or fails to satisfy each of the
requirements of Rule 7.04(a) through (c), and (g)
through (q) that would be applicable to the
communication if it were an advertisement in the
public media; or
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(3) the communication contains a false, fraudulent,
misleading, deceptive, or unfair statement or claim.

(b) Except as provided in paragraph (f) of this Rule, a
written, electronic, or digital solicitation communication
to prospective clients for the purpose of obtaining
professional employment:

(1) shall, in the case of a non-electronically
transmitted written communication, be plainly
marked “ADVERTISEMENT” on its first page, and on
the face of the envelope or other packaging used to
transmit the communication. If the written
communication is in the form of a self-mailing
brochure or pamphlet, the word “ADVERTISEMENT”
shall be:

(i)  in a color that contrasts sharply with the
background color; and

(ii) in a size of at least 3/8” vertically or three
times the vertical height of the letters used
in the body of such communication,
whichever is larger

(2)  shall, in the case of an electronic mail message,
be plainly marked “ADVERTISEMENT” in the subject
portion of the electronic mail and at the beginning of
the message’s text;

(3)  shall not be made to resemble legal pleadings or
other legal documents;

(4) shall not reveal on the envelope or other packaging
or electronic mail subject line used to transmit the
communication, or on the outside of a self-mailing
brochure or pamphlet, the nature of the legal
problem of the prospective client or non-client; and

(5) shall disclose how the lawyer obtained the
information prompting the communication to solicit
professional employment if such contact was
prompted by a specific occurrence involving the
recipient of the communication, or a family member
of such person(s).

(c) Except as provided in paragraph (f) of this Rule, an
audio, audio-visual, digital media, recorded telephone
message, or other electronic communication sent to
prospective clients for the purpose of obtaining
professional employment:

(1) shall, in the case of any such communication
delivered to the recipient by non-electronic means,
plainly and conspicuously state in writing on the

outside of any envelope or other packaging used to
transmit the communication, that it is an
“ADVERTISEMENT.”

(2) shall not reveal on any such envelope or other
packaging the nature of the legal problem of the
prospective client or non-client;

(3) shall disclose, either in the communication itself
or in accompanying transmittal message, how the
lawyer obtained the information prompting such
audio, audio-visual, digital media, recorded telephone
message, or other electronic communication to
solicit professional employment, if such contact was
prompted by a specific occurrence involving the
recipient of the communication or a family member
of such person(s);

(4)  shall, in the case of a recorded audio presentation
or a recorded telephone message, plainly state that it
is an advertisement prior to any other words being
spoken and again at the presentation’s or message’s
conclusion; and

(5) shall, in the case of an audio-visual or digital
media presentation, plainly state that the presentation
is an advertisement;

(i)   both verbally and in writing at the outset of
the presentation and again at its conclusion;
and

(ii) in writing during any portion of the
presentation that explains how to contact a
lawyer or law firm.

(d)  All written, audio, audio-visual, digital media, recorded
telephone message, or other electronic communications
made to a prospective client for the purpose of
obtaining professional employment of a lawyer or law
firm must be reviewed and either signed by or approved
in writing by the lawyer or a lawyer in the firm.

(e) A copy of each written, audio, audio-visual, digital
media, recorded telephone message, or other electronic
solicitation communication, the relevant approval
thereof, and a record of the date of each such
communication; the name, address, telephone number,
or electronic address to which each such
communication was sent; and the means by which
each such communication was sent shall be kept by the
lawyer or firm for four years after its dissemination.

(f) The provisions of paragraphs (b) and (c) of this Rule
do not apply to a written, audio, audiovisual, digital



media, recorded telephone message, or other form, of
electronic solicitation communication:

(1) directed to a family member or a person with
whom the lawyer had or has an attorney client
relationship;

(2) that is not motivated by or concerned with a
particular past occurrence or event or a particular
series of past occurrences or events, and also is not
motivated by or concerned with the prospective
client’s specific existing legal problem of which the
lawyer is aware;

(3) if the lawyer’s use of the communication to
secure professional employment was not
significantly motivated by a desire for, or by the
possibility of obtaining, pecuniary gain; or

(4)  that is requested by the prospective client.

Rule 7.06. Prohibited Employment

(a) A lawyer shall not accept or continue employment in
a matter when that employment was procured by
conduct prohibited by any of Rules 7.01 through 7.035,
8.04(a)(2), or 8.04(a)(9), engaged in by that lawyer
personally or by another any other person whom the
lawyer ordered, encouraged, or knowingly permitted to
engage in such conduct.

(b) A lawyer shall not accept or continue employment in
a matter when the lawyer knows or reasonably should
know that employment was procured by conduct
prohibited by any of Rules 7.01 through 7.035, 8.04(a)(2),
or 8.04(a)(9), engaged in by another any other person or
entity that is a shareholder, partner, or member of, an
associate in, or of counsel to that lawyer’s firm; or by
any other person whom any of the foregoing persons or
entities ordered, encouraged, or knowingly permitted to
engage in such conduct.

(c)  A lawyer who has not violated paragraph (a) or (b) in
accepting employment in a matter shall not continue
employment in that matter once the lawyer knows or
reasonably should know that the person procuring the
lawyer’s employment in the matter engaged in, or
ordered, encouraged, or knowingly permitted another to
engage in, conduct prohibited by any of Rules 7.01
through 7.035, 8.04(a)(2), or 8.04(a)(9) in connection with
the matter unless nothing of value is given thereafter in
return for that employment.

Rule 7.07. Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations

(a) Except as provided in paragraphs (c) and (e) of this
Rule, a lawyer shall file with the Advertising Review
Committee of the State Bar of Texas, no later than the
mailing or sending by any means, including electronic, of
a written, audio, audio-visual, digital or other electronic
solicitation communication:

(1)  a copy of the written, audio, audio-visual, digital,
or other electronic solicitation communication being
sent or to be sent to one or more prospective clients
for the purpose of obtaining professional employment,
together with a representative sample of the envelopes
or other packaging in which the communications are
enclosed;

(2) a completed lawyer advertising and solicitation
communication application form; and

(3) a check or money order payable to the State Bar
of Texas for the fee set by the Board of Directors. Such
fee shall be for the sole purpose of defraying the
expense of enforcing the rules related to such solicitations.

(b) Except as provided in paragraph (e) of this Rule, a
lawyer shall file with the Advertising Review Committee
of the State Bar of Texas, no later than the first
dissemination of an advertisement in the public media, a
copy of each of the lawyer’s advertisements in the
public media. The filing shall include:

(1)  a copy of the advertisement in the form in which
it appears or will appear upon dissemination, such as
a videotape, audiotape, DVD, CD, a print copy, or a
photograph of outdoor advertising;

(2)   a production script of the advertisement setting
forth all words used and describing in detail the
actions, events, scenes, and background sounds
used in such advertisement together with a listing of
the names and addresses of persons portrayed or
heard to speak, if the advertisement is in or will be in
a form in which the advertised message is not fully
revealed by a print copy or photograph;

(3)  a statement of when and where the advertisement
has been, is, or will be used;

(4) a completed lawyer advertising and solicitation
communication application form; and

(5)  a check or money order payable to the State Bar
of Texas for the fee set by the Board of Directors.
Such fee shall be for the sole purpose of defraying
the expense of enforcing the rules related to such
advertisements.
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(c) Except as provided in paragraph (e) of this Rule, a
lawyer shall file with the Advertising Review Committee
of the State Bar of Texas no later than its first posting on
the internet or other comparable network of computers
information concerning the lawyer’s or lawyer’s firm’s
website. As used in this Rule, a “website” means a
single or multiple page file, posted on a computer
server, which describes a lawyer or law firm’s practice
or qualifications, to which public access is provided
through publication of a uniform resource locator (URL).
The filing shall include:

(1)  the intended initial access page of a website;

(2) a completed lawyer advertising and solicitation
communication application form; and

(3) a check or money order payable to the State Bar
of Texas for the fee set by the Board of Directors.
Such fee shall be set for the sole purpose of
defraying the expense of enforcing the rules related
to such websites,

(d) A lawyer who desires to secure an advance advisory
opinion, referred to as a request for pre- approval,
concerning compliance of a contemplated solicitation
communication or advertisement may submit to the
Advertising Review Committee, not less than thirty (30)
days prior to the date of first dissemination, the material
specified in paragraph (a) or (b), or the intended initial
access page submitted pursuant to paragraph (c),
including the application form and required fee; provided
however, it shall not be necessary to submit a videotape
or DVD if the videotape or DVD has not then been
prepared and the production script submitted reflects in
detail and accurately the actions, events, scenes, and
background sounds that will be depicted or contained
on such videotapes or DVDs, when prepared, as well as
the narrative transcript of the verbal and printed portions
of such advertisement. If a lawyer submits an
advertisement or solicitation communication for pre-
approval, a finding of noncompliance by the Advertising
Review Committee is not binding in a disciplinary
proceeding or disciplinary action but a finding of
compliance is binding in favor of the submitting lawyer
as to all materials actually submitted for pre-approval if
the representations, statements, materials, facts and
written assurances received in connection therewith are
true and are not misleading. The finding of compliance
constitutes admissible evidence if offered by a party.

(e) The filing requirements of paragraphs (a), (b), and (c)
do not extend to any of the following materials, provided
those materials comply with Rule 7.02(a) through (c)
and, where applicable, Rule 7.04(a) through (c):

(1) an advertisement in the public media that
contains only part or all of the following information:

(i)   the name of the lawyer or firm and lawyers
associated with the firm, with office
addresses, electronic addresses, telephone
numbers, office and telephone service
hours, telecopier numbers, and a
designation of the profession such as
“attorney”, “lawyer”, “law office”, or “firm;”

(ii) the particular areas of law in which the
lawyer or firm specializes or possesses
special competence;

(iii) the particular areas of law in which the
lawyer or firm practices or concentrates or
to which it limits its practice;

(iv) the date of admission of the lawyer or
lawyers to the State Bar of Texas, to
particular federal courts, and to the bars of
other jurisdictions;

(v)  technical and professional licenses granted
by this state and other recognized licensing
authorities;

(vi)  foreign language ability;

(vii) fields of law in which one or more lawyers
are certified or designated, provided the
statement of this information is in
compliance with Rule 7.02(a) through (c).

(viii) identification of prepaid or group legal service
plans in which the lawyer participates;

(ix) the acceptance or nonacceptance of credit
cards;

(x) any fee for initial consultation and fee
schedule;

(xi) other publicly available information concerning
legal issues, not prepared or paid for by the
firm or any of its lawyers, such as news
articles, legal articles, editorial opinions, or
other legal developments or events, such as
proposed or enacted rules, regulations, or
legislation;

(xii) in the case of a website, links to other
websites;
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(xiii) that the lawyer or firm is a sponsor of a
charitable, civic, or community program or
event, or is a sponsor of a public service
announcement;

(xiv) any disclosure or statement required by these
rules; and

(xv) any other information specified from time to
time in orders promulgated by the Supreme
Court of Texas;

(2)  an advertisement in the public media that:

(i)    identifies one or more lawyers or a firm as a
contributor to a specified charity or as a
sponsor of a specified charitable, community,
or public interest program, activity, or event;
and

(ii)   contains no information about the lawyers or
firm other than names of the lawyers or firm
or both, location of the law offices, and the
fact of the sponsorship or contribution;

(3)  a listing or entry in a regularly published law list;

(4) an announcement card stating new or changed
associations, new offices, or similar changes relating
to a lawyer or firm, or a tombstone professional card;

(5)  in the case of communications sent, delivered, or
transmitted to, rather than accessed by, intended
recipients, a newsletter, whether written, digital, or
electronic, provided that it is sent, delivered, or
transmitted only to:

(i)    existing or former clients;

(ii)   other lawyers or professionals; or

(iii) members of a nonprofit organization that
meets the following conditions: the primary
purposes of the organization do not include
the rendition of legal services; the recommending,
furnishing, paying for, or educating persons
regarding legal services is incidental and
reasonably related to the primary purposes
of the organization; the organization does not
derive a financial benefit from the rendition of
legal services by a lawyer; and the person
for whom the legal services are rendered,
and not the organization, is recognized as
the client of the lawyer who is recommended,
furnished, or paid by the organization;

(6)  a solicitation communication that is not motivated
by or concerned with a particular past occurrence or
event or a particular series of past occurrences or
events, and also is not motivated by or concerned
with the prospective client’s specific existing legal
problem of which the lawyer is aware;

(7)  a solicitation communication if the lawyer’s use
of the communication to secure professional
employment was not significantly motivated by a
desire for, or by the possibility of obtaining, pecuniary
gain; or

(8)  a solicitation communication that is requested by
the prospective client.

(f) if requested by the Advertising Review Committee, a
lawyer shall promptly submit information to substantiate
statements or representations made or implied in any
advertisement in the public media or solicitation
communication by which the lawyer seeks paid
professional employment.

Reporting Professional Misconduct and Reciprocal
Discipline for Federal Court or Federal Agency Discipline

Texas Disciplinary Rules of Professional Conduct

Rule 8.03. Reporting Professional Misconduct

***

(f)  A lawyer who has been disciplined by the attorney-
regulatory agency  of  another  jurisdiction, or by a federal
court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or
judgment. The notice must include a copy of the order
or judgment. For purposes of this paragraph, “discipline”
by a federal court or federal agency means a public
reprimand, suspension, or disbarment; the term does
not include a letter of “warning” or “admonishment” or
a similar advisory by a federal court or federal agency.

***

Texas Rules of Disciplinary Procedure

1.06. Definitions:

***

CC. “Professional Misconduct” includes:

***
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2.  Attorney conduct that occurs in another state
or in the District of Columbia jurisdiction,
including before any federal court or federal
agency, and results in the disciplining of an
attorney in that other jurisdiction, if the conduct is
Professional Misconduct under the Texas
Disciplinary Rules of Professional Conduct.

***

9.01. Orders From Other Jurisdictions: Upon receipt of
information indicating that an attorney licensed to
practice law in Texas has been disciplined in another
jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently
seek to obtain a certified copy of the order or judgment
of discipline from the other jurisdiction, and file it with
the Board of Disciplinary Appeals along with a petition
requesting that the attorney be disciplined in Texas. A
certified copy of the order or judgment is prima facie
evidence of the matters contained therein, and a final
adjudication in another jurisdiction that an attorney
licensed to practice law in Texas has committed
Professional Misconduct is conclusive for the purposes
of a Disciplinary Action under this Part, subject to the
defenses set forth in Rule 9.04 below. For purposes of
this Part, “discipline” by a federal court or federal agency
means a public reprimand, suspension, or disbarment;
the term does not include a letter of “warning” or
“admonishment” or a similar advisory by a federal court
or federal agency.

***

Assignment of Judges in Disciplinary Complaints
and Related Provisions

Texas Rules of Disciplinary Procedure

3.01.  Disciplinary Petition: If the Respondent timely elects
to have the Complaint heard by a district court, with or
without a jury, in accordance with Rule 2.15, the Chief
Disciplinary Counsel shall, not more than sixty days after
receipt of Respondent’s election to proceed in district
court, notify the Supreme Court of Texas Presiding
Judge of the administrative judicial region covering the
county of appropriate venue of the Respondent’s election
by transmitting a copy of the Disciplinary Petition in the
name of the Commission to the Clerk of the Supreme
Court of Texas Presiding Judge. The petition must contain:

A. Notice that the action is brought by the
Commission for Lawyer Discipline, a
committee of the State Bar.

B.     The name of the Respondent and the fact that
he or she is an attorney licensed to practice
law in the State of Texas.

C.    A request for assignment of an active district
judge to preside in the case.

CD. Allegations necessary to establish proper
venue.

DE.    A description of the acts and conduct that gave
rise to the alleged Professional Misconduct in
detail sufficient to give fair notice to
Respondent of the claims made, which factual
allegations may be grouped in one or more
counts based upon one or more Complaints.

EF.    A listing of the specific rules of the Texas Disciplinary
Rules of Professional Conduct allegedly
violated by the acts or conduct, or other
grounds for seeking Sanctions.

FG.   A demand for judgment that the Respondent
be disciplined as warranted by the  facts and
for any other appropriate relief.

GH. Any other matter that is required or may be
permitted by law or by these rules.

3.02.  Assignment of Judge:

A. Assignment Generally: Upon receipt of a Disciplinary
Petition, the Clerk of the Supreme Court of Texas
shall promptly bring the Petition to the attention of
the Supreme Court. The Supreme Court Presiding
Judge shall promptly appoint assign an active
district judge who does not reside in the
Administrative Judicial District in which the
Respondent resides whose district does not include
the county of appropriate venue to preside in the
case. An assignment of a judge from another region
shall be under Chapter 74, Government Code. The
Presiding Judge and the Clerk of the Supreme Court
shall transmit a copy of the Supreme Court’s
appointing Presiding Judge’s assignment order to
the Chief Disciplinary Counsel. Should the judge so
appointed assigned be unable to fulfill the
appointment assignment, he or she shall
immediately notify the Clerk of the Supreme Court
Presiding Judge, and the Supreme Court Presiding
Judge shall appoint assign a replacement judge
whose district does not include the county of
appropriate venue. The A judge appointed assigned
under this Rule shall be subject to objection, recusal
or disqualification as provided by law the Texas



Rules of Civil Procedure and the laws of this state.
The objection, motion seeking recusal or motion to
disqualify must be filed by either party not later than
sixty days from the date the Respondent is served
with the Supreme Court’s order appointing the
judge within the time provided by Rule 18a, Texas
Rules of Civil Procedure. In the event of objection,
recusal or disqualification, the Supreme Court
Presiding Judge shall appoint assign a replacement
judge within thirty days whose district does not
include the county of appropriate venue. If an active
district judge assigned to a disciplinary case
becomes a retired, senior, or former judge, he or she
may be assigned by the Presiding Judge to continue
to preside in the case, provided the judge has been
placed on a visiting judge list. If the Presiding Judge
decides not to assign the retired, senior, or former
judge to continue to preside in the case, the
Presiding Judge shall assign an active district judge
whose district does not include the county of
appropriate venue. A visiting judge may only be
assigned if he or she was originally assigned to
preside in the case while an active judge. Any judge
assigned under this Rule is not subject to objection
under Chapter 74, Government Code.

B. Transfer of Case: If the county of alleged venue is
successfully challenged, the case shall be
transferred to the county of proper venue. If the case
is transferred to a county in the assigned judge’s
district, the judge must recuse himself or herself,
unless the parties waive the recusal on the record. In
the event of recusal, the Presiding Judge of the
administrative judicial region shall assign a
replacement judge whose district does not include
the county of appropriate venue. If the case is
transferred to a county outside the administrative
judicial region of the Presiding Judge who made the
assignment, the Presiding Judge of the
administrative judicial region where the case is
transferred shall oversee assignment for the case
and the previously assigned judge shall continue to
preside in the case unless he or she makes a good
cause objection to continued assignment, in which
case the Presiding Judge shall assign a replacement
judge whose district does not include the county of
appropriate venue.

3.03.  Filing, Service and Venue: After the trial judge has
been appointed assigned, the Chief Disciplinary Counsel
shall promptly file the Disciplinary Petition and a copy of
the Supreme Court’s appointing Order Presiding Judge’s
assignment order with the district clerk of the county of
alleged venue. The Respondent shall then be served as
in civil cases generally with a copy of the Disciplinary

Petition and a copy of the Supreme Court’s appointing
Order Presiding Judge’s assignment order. In a
Disciplinary Action, venue shall be in the county of
Respondent’s principal place of practice; or if the
Respondent does not maintain a place of practice within
the State of Texas, in the county of Respondent’s
residence; or if the Respondent maintains neither a
residence nor a place of practice within the State of
Texas, then in the county where the alleged Professional
Misconduct occurred, in whole or in part. In all other
instances, venue is in Travis County, Texas.

Voluntary Appointment of Custodian Attorney
for Cessation of Practice

Texas Rules of Disciplinary Procedure

13.04. Voluntary Appointment of Custodian Attorney for
Cessation of Practice: In lieu of the procedures set forth
in Rules 13.02 and 13.03, an attorney ceasing practice or
planning for the cessation of practice (“appointing
attorney” for purposes of this Rule) may voluntarily
designate a Texas attorney licensed and in good
standing to act as custodian (“custodian attorney” for
purposes of this Rule) to assist in the final resolution and
closure of the attorney’s practice. The terms of the
appointing documents, which shall be signed and
acknowledged by the appointing attorney and custodian
attorney, may include any of the following duties
assumed:

A. Examine the client matters, including files and
records of the appointing attorney’s practice, and
obtain information about any matters that may
require attention.

B. Notify persons and entities that appear to be
clients of the appointing attorney of the cessation
of the law practice, and suggest that they obtain
other legal counsel.

C. Apply for extension of time before any court or
any administrative body pending the client’s
employment of other legal counsel.

D. With the prior consent of the client, file such
motions and pleadings on behalf of the client as
are required to prevent prejudice to the client’s rights.

E. Give appropriate notice to persons or entities that
may be affected other than the client.

F. Arrange for surrender or delivery to the client of
the client’s papers, files, or other property.
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The custodian attorney shall observe the attorney-client
relationship and privilege as if the custodian were the
attorney of the client and may make only such disclosures
as are necessary to carry out the purposes of this Rule.
Except for intentional misconduct or gross negligence,
no person acting as custodian attorney under this Rule
shall incur any liability by reason of the actions taken
pursuant to this Rule.

The privileges and limitations of liability contained herein
shall not apply to any legal representation taken over by
the custodian attorney.

[Clean Version]

Proposed Amendments to the
Texas Disciplinary Rules of Professional Conduct and

Texas Rules of Disciplinary Procedure

Scope and Objectives of Representation;
Clients with Diminished Capacity

Texas Disciplinary Rules of Professional Conduct

Rule 1.02. Scope and Objectives of Representation

(a) Subject to paragraphs (b), (c), (d), (e), and (f), a lawyer
shall abide by a client’s decisions:

(1) concerning the objectives and general methods
of representation;

(2) whether to accept an offer of settlement of a
matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the
lawyer, as to a plea to be entered, whether to waive
jury trial, and whether the client will testify.

(b)  A lawyer may limit the scope, objectives and general
methods of the representation if the client consents
after consultation.

(c)  A lawyer shall not assist or counsel a client to engage
in conduct that the lawyer knows is criminal or fraudulent.
A lawyer may discuss the legal consequences of any
proposed course of conduct with a client and may
counsel and represent a client in connection with the
making of a good faith effort to determine the validity,
scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly
establishing that a client is likely to commit a criminal or

fraudulent act that is likely to result in substantial injury
to the financial interests or property of another, the
lawyer shall promptly make reasonable efforts under the
circumstances to dissuade the client from committing
the crime or fraud.

(e) When a lawyer has confidential information clearly
establishing that the lawyer’s client has committed a
criminal or fraudulent act in the commission of which
the lawyer’s services have been used, the lawyer shall
make reasonable efforts under the circumstances to
persuade the client to take corrective action.

(f) When a lawyer knows that a client expects
representation not permitted by the rules of professional
conduct or other law, the lawyer shall consult with the client
regarding the relevant limitations on the lawyer’s conduct.

Rule 1.16. Clients with Diminished Capacity

(a) When a client’s capacity to make adequately considered
decisions in connection with a representation is diminished,
whether because of minority, mental impairment, or for
another reason, the lawyer shall, as far as reasonably possible,
maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial physical,
financial, or other harm unless action is taken, and cannot
adequately act in the client’s own interest, the lawyer
may take reasonably necessary protective action. Such
action may include, but is not limited to, consulting with
individuals or entities that have the ability to take action
to protect the client and, in appropriate cases, seeking the
appointment of a guardian ad litem, attorney ad litem,
amicus attorney, or conservator, or submitting an information
letter to a court with jurisdiction to initiate guardianship
proceedings for the client.

(c) When taking protective action pursuant to (b), the
lawyer may disclose the client’s confidential information
to the extent the lawyer reasonably believes is
necessary to protect the client’s interests.

Confidentiality of Information – Exception to Permit
Disclosure to Secure Legal Ethics Advice

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
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by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i) a person that the client has instructed is not
to receive the information; or

(ii) anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3) Use confidential information of a former client to
the disadvantage of the former client after the
representation is concluded unless the former client
consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c)  A lawyer may reveal confidential information:

***

(9) To secure legal advice about the lawyer’s
compliance with these Rules.

***

Confidentiality of Information – Exception to Permit
Disclosure to Prevent Client Death by Suicide

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged

information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i) a person that the client has instructed is not
to receive the information; or

(ii) anyone else, other than the client, the
client’s representatives, or the members,
associates, or employees of the lawyer’s law
firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3)  Use confidential information of a former client to
the disadvantage of the former client after the
representation is concluded unless the former client
consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c) A lawyer may reveal confidential information:

***

(10) When the lawyer has reason to believe it is
necessary to do so in order to prevent the client from
dying by suicide.

***

Conflict of Interest Exceptions for Nonprofit
and Limited Pro Bono Legal Services

Texas Disciplinary Rules of Professional Conduct
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Rule 6.05. Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services

(a) The conflicts of interest limitations on representation
in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from
providing, or offering to provide, limited pro bono legal
services unless the lawyer knows, at the time the
services are provided, that the lawyer would be
prohibited by those limitations from providing the services.

(b) Lawyers in a firm with a lawyer providing, or offering
to provide, limited pro bono legal services shall not be
prohibited by the imputation provisions of Rules 1.06, 1.07,
and 1.09 from representing a client if that lawyer does not:

(1)  disclose confidential information of the pro bono
client to the lawyers in the firm; or

(2)  maintain such information in a manner that would
render it accessible to the lawyers in the firm.

(c) The eligibility information that an applicant is required
to provide when applying for free legal services or
limited pro bono legal services from a program
described in subparagraph (d)(1) by itself will not create
a conflict of interest if:

(1) the eligibility information is not material to the
legal matter; or

(2)  the applicant’s provision of the eligibility information
was conditioned on the applicant’s informed consent
that providing this information would not by itself
prohibit a representation of another client adverse to
the applicant.

(d) As used in this Rule, “limited pro bono legal services”
means legal services that are:

(1) provided through a pro bono or assisted pro se
program sponsored by a court, bar association,
accredited law school, or nonprofit legal services program;

(2)  short-term services such as legal advice or other
brief assistance with pro se documents or
transactions, provided either in person or by phone,
hotline, internet, or video conferencing; and

(3) provided without any expectation of extended
representation of the limited assistance client or of
receiving any legal fees in that matter.

(e) As used in this Rule, a lawyer is not “in a firm” with
other lawyers solely because the lawyer provides
limited pro bono legal services with the other lawyers.

Information About Legal Services
(Lawyer Advertising and Solicitation)

Texas Disciplinary Rules of Professional Conduct

VII. INFORMATION ABOUT LEGAL SERVICES

Rule 7.01. Communications Concerning a Lawyer’s Services

(a) A lawyer shall not make or sponsor a false or
misleading communication about the qualifications or
services of a lawyer or law firm. Information about legal
services must be truthful and nondeceptive. A
communication is false or misleading if it contains a
material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a
whole not materially misleading. A statement is
misleading if there is a substantial likelihood that it will
lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for
which there is no reasonable factual foundation, or if the
statement is substantially likely to create unjustified
expectations about the results the lawyer can achieve.

(b) This Rule governs all communications about a
lawyer’s services, including advertisements and solicitation
communications. For purposes of Rules 7.01 to 7.06:

(1) An “advertisement” is a communication substantially
motivated by pecuniary gain that is made by or on
behalf of a lawyer to members of the public in
general, which offers or promotes legal services
under circumstances where the lawyer neither
knows nor reasonably should know that the
recipients need legal services in particular matters.

(2)  A “solicitation communication” is a communication
substantially motivated by pecuniary gain that is
made by or on behalf of a lawyer to a specific
person who has not sought the lawyer’s advice or
services, which reasonably can be understood as
offering to provide legal services that the lawyer
knows or reasonably should know the person needs
in a particular matter.

(c) Lawyers may practice law under a trade name that is
not false or misleading. A law firm name may include
the names of current members of the firm and of
deceased or retired members of the firm, or of a
predecessor firm, if there has been a succession in the
firm identity. The name of a lawyer holding a public
office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial
period in which the lawyer is not actively and regularly
practicing with the firm. A law firm with an office in
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more than one jurisdiction may use the same name or
other professional designation in each jurisdiction, but
identification of the lawyers in an office of the firm shall
indicate the jurisdictional limitations on those not licensed
to practice in the jurisdiction where the office is located.

(d) A statement or disclaimer required by these Rules
shall be sufficiently clear that it can reasonably be
understood by an ordinary person and made in each
language used in the communication. A statement that a
language is spoken or understood does not require a
statement or disclaimer in that language.

(e)  A lawyer shall not state or imply that the lawyer can
achieve results in the representation by unlawful use of
violence or means that violate these Rules or other law.

(f) A lawyer may state or imply that the lawyer practices in
a partnership or other business entity only when that is
accurate.

(g) If a lawyer who advertises the amount of a verdict
secured on behalf of a client knows that the verdict was
later reduced or reversed, or that the case was settled
for a lesser amount, the lawyer must state in each
advertisement of the verdict, with equal or greater
prominence, the amount of money that was ultimately
received by the client.

Rule 7.02. Advertisements

(a)  An advertisement of legal services shall publish the
name of a lawyer who is responsible for the content of
the advertisement and identify the lawyer’s primary
practice location.

(b) A lawyer who advertises may communicate that the
lawyer does or does not practice in particular fields of
law, but shall not include a statement that the lawyer
has been certified or designated by an organization as
possessing special competence or a statement that the
lawyer is a member of an organization the name of
which implies that its members possess special
competence, except that:

(1) a lawyer who has been awarded a Certificate of
Special Competence by the Texas Board of Legal
Specialization in the area so advertised, may state
with respect to each such area, “Board Certified, area of
specialization -- Texas Board of Legal Specialization”; and

(2)  a lawyer who is a member of an organization the
name of which implies that its members possess
special competence, or who has been certified or
designated by an organization as possessing special

competence in a field of practice, may include a
factually accurate, non-misleading statement of such
membership or certification, but only if that
organization has been accredited by the Texas Board
of Legal Specialization as a bona fide organization
that admits to membership or grants certification
only on the basis of published criteria which the
Texas Board of Legal Specialization has established
as required for such certification.

(c) If an advertisement by a lawyer discloses a willingness
to render services on a contingent fee basis, the advertisement
must state whether the client will be obligated to pay for
other expenses, such as the costs of litigation.

(d) A lawyer who advertises a specific fee or range of
fees for an identified service shall conform to the
advertised fee or range of fees for the period during
which the advertisement is reasonably expected to be
in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a
shorter period. However, a lawyer is not bound to
conform to the advertised fee or range of fees for a
period of more than one year after the date of publication,
unless the lawyer has expressly promised to do so.

Rule 7.03. Solicitation and Other Prohibited Communications

(a)  The following definitions apply to this Rule:

(1) “Regulated telephone, social media, or other
electronic contact” means telephone, social media,
or electronic communication initiated by a lawyer, or
by a person acting on behalf of a lawyer, that
involves communication in a live or electronically
interactive manner.

(2) A lawyer “solicits” employment by making a
“solicitation communication,” as that term is defined
in Rule 7.01(b)(2).

(b) A lawyer shall not solicit through in-person contact,
or through regulated telephone, social media, or other
electronic contact, professional employment from a
non-client, unless the target of the solicitation is:

(1)  another lawyer;

(2)  a person who has a family, close personal, or prior
business or professional relationship with the lawyer;
or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services involved
for business matters.
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(c) A lawyer shall not send, deliver, or transmit, or
knowingly permit or cause another person to send,
deliver, or transmit, a communication that involves
coercion, duress, overreaching, intimidation, or undue
influence.

(d) A lawyer shall not send, deliver, or transmit, or
knowingly permit or cause another person to send,
deliver, or transmit, a solicitation communication to a
prospective client, if:

(1) the communication is misleadingly designed to
resemble a legal pleading or other legal document; or

(2) the communication is not plainly marked or
clearly designated an “ADVERTISEMENT” unless the
target of the communication is:

(i) another lawyer;

(ii) a person who has a family, close personal, or
prior business or professional relationship
with the lawyer; or

(iii) a person who is known by the lawyer to be
an experienced user of the type of legal
services involved for business matters.

(e) A lawyer shall not pay, give, or offer to pay or give
anything of value to a person not licensed to practice
law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as
an expression of appreciation that are neither intended
nor reasonably expected to be a form of compensation
for recommending a lawyer’s services.

(1)  This Rule does not prohibit a lawyer from paying
reasonable fees for advertising and public relations
services or the usual charges of a lawyer referral
service that meets the requirements of Texas law.

(2)  A lawyer may refer clients to another lawyer or a
nonlawyer professional pursuant to an agreement
not otherwise prohibited under these Rules that
provides for the other person to refer clients or
customers to the lawyer, if:

(i) the reciprocal referral agreement is not
exclusive;

(ii) clients are informed of the existence and
nature of the agreement; and

(iii) the lawyer exercises independent professional
judgment in making referrals.

(f) A lawyer shall not, for the purpose of securing
employment, pay, give, advance, or offer to pay, give, or
advance anything of value to a prospective client, other
than actual litigation expenses and other financial
assistance permitted by Rule 1.08(d), or ordinary social
hospitality of nominal value.

(g) This Rule does not prohibit communications authorized
by law, such as notice to members of a class in class
action litigation.

Rule 7.04. Filing Requirements for Advertisements and
Solicitation Communications

(a) Except as exempt under Rule 7.05, a lawyer shall file
with the Advertising Review Committee, State Bar of
Texas, no later than ten (10) days after the date of
dissemination of an advertisement of legal services, or
ten (10) days after the date of a solicitation communication
sent by any means:

(1) a copy of the advertisement or solicitation
communication (including packaging if applicable) in
the form in which it appeared or will appear upon
dissemination;

(2) a completed lawyer advertising and solicitation
communication application; and

(3) payment to the State Bar of Texas of a fee
authorized by the Board of Directors.

(b) If requested by the Advertising Review Committee, a
lawyer shall promptly submit information to substantiate
statements or representations made or implied in an
advertisement or solicitation communication.

(c) A lawyer who desires to secure pre-approval of an
advertisement or solicitation communication may
submit to the Advertising Review Committee, not fewer
than thirty (30) days prior to the date of first dissemination,
the material specified in paragraph (a), except that in the
case of an advertisement or solicitation communication
that has not yet been produced, the documentation will
consist of a proposed text, production script, or other
description, including details about the illustrations,
actions, events, scenes, and background sounds that will
be depicted. A finding of noncompliance by the Advertising
Review Committee is not binding in a disciplinary
proceeding or action, but a finding of compliance is
binding in favor of the submitting lawyer as to all
materials submitted for pre-approval if the lawyer fairly
and accurately described the advertisement or solicitation
communication that was later produced. A finding of
compliance is admissible evidence if offered by a party.
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Rule 7.05. Communications Exempt from Filing Requirements

The following communications are exempt from the
filing requirements of Rule 7.04 unless they fail to
comply with Rules 7.01, 7.02, and 7.03:

(a)  any communication of a bona fide nonprofit legal aid
organization that is used to educate members of the
public about the law or to promote the availability of free
or reduced-fee legal services;

(b) information and links posted on a law firm website,
except the contents of the website homepage, unless
that information is otherwise exempt from filing;

(c) a listing or entry in a regularly published law list;

(d) an announcement card stating new or changed
associations, new offices, or similar changes relating to a
lawyer or law firm, or a business card;

(e)  a professional newsletter in any media that it is sent,
delivered, or transmitted only to:

(1) existing or former clients;

(2) other lawyers or professionals;

(3) persons known by the lawyer to be experienced
users of the type of legal services involved for
business matters;

(4) members of a nonprofit organization which has
requested that members receive the newsletter; or

(5) persons who have asked to receive the newsletter;

(f) a solicitation communication directed by a lawyer to:

(1) another lawyer;

(2) a person who has a family, close personal, or
prior business or professional relationship with the
lawyer; or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services
involved for business matters;

(g) a communication in social media or other media,
which does not expressly offer legal services, and that:

(1) is primarily informational, educational, political,
or artistic in nature, or made for entertainment purposes;
or

(2) consists primarily of the type of information
commonly found on the professional resumes of
lawyers;

(h) an advertisement that:

(1) identifies a lawyer or a firm as a contributor or
sponsor of a charitable, community, or public interest
program, activity, or event; and

(2)  contains no information about the lawyers or firm
other than names of the lawyers or firm or both,
location of the law offices, contact information, and
the fact of the contribution or sponsorship;

(i)  communications that contain only the following types
of information:

(1) the name of the law firm and any lawyer in the
law firm, office addresses, electronic addresses,
social media names and addresses, telephone
numbers, office and telephone service hours,
telecopier numbers, and a designation of the
profession, such as “attorney,” “lawyer,” “law office,”
or “firm;”

(2) the areas of law in which lawyers in the firm
practice, concentrate, specialize, or intend to practice;

(3) the admission of a lawyer in the law firm to the
State Bar of Texas or the bar of any court or jurisdiction;

(4) the educational background of the lawyer;

(5) technical and professional licenses granted by
this state and other recognized licensing authorities;

(6) foreign language abilities;

(7) areas of law in which a lawyer is certified by the
Texas Board of Legal Specialization or by an organization
that is accredited by the Texas Board of Legal
Specialization;

(8) identification of prepaid or group legal service
plans in which the lawyer participates;

(9) the acceptance or nonacceptance of credit cards;

(10) fees charged for an initial consultation or routine
legal services;

(11) identification of a lawyer or a law firm as a
contributor or sponsor of a charitable, community, or
public interest program, activity or event;
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(12)  any disclosure or statement required by these
Rules; and

(13) any other information specified in orders
promulgated by the Supreme Court of Texas.

Rule 7.06. Prohibited Employment

(a)  A lawyer shall not accept or continue employment in
a matter when that employment was procured by
conduct prohibited by Rules 7.01 through 7.03, 8.04(a)(2),
or 8.04(a)(9), engaged in by that lawyer personally or by
another person whom the lawyer ordered, encouraged,
or knowingly permitted to engage in such conduct.

(b)  A lawyer shall not accept or continue employment in
a matter when the lawyer knows or reasonably should
know that employment was procured by conduct
prohibited by Rules 7.01 through 7.03, 8.04(a)(2), or
8.04(a)(9), engaged in by another person or entity that is
a shareholder, partner, or member of, an associate in, or
of counsel to that lawyer’s firm; or by any other person
whom the foregoing persons or entities ordered, encouraged,
or knowingly permitted to engage in such conduct.

(c) A lawyer who has not violated paragraph (a) or (b) in
accepting employment in a matter shall not continue
employment in that matter once the lawyer knows or
reasonably should know that the person procuring the
lawyer’s employment in the matter engaged in, or ordered,
encouraged, or knowingly permitted another to engage
in, conduct prohibited by Rules 7.01 through 7.03, 8.04(a)(2),
or 8.04(a)(9) in connection with the matter unless nothing
of value is given thereafter in return for that employment.

Reporting Professional Misconduct and Reciprocal
Discipline for Federal Court or Federal Agency Discipline

Texas Disciplinary Rules of Professional Conduct

Rule 8.03. Reporting Professional Misconduct

***

(f) A lawyer who has been disciplined by the attorney-
regulatory agency  of  another  jurisdiction, or by a federal
court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or
judgment. The notice must include a copy of the order
or judgment. For purposes of this paragraph, “discipline”
by a federal court or federal agency means a public
reprimand, suspension, or disbarment; the term does
not include a letter of “warning” or “admonishment” or
a similar advisory by a federal court or federal agency.

***

Texas Rules of Disciplinary Procedure

1.06.  Definitions:

***

CC. “Professional Misconduct” includes:

***

2.  Attorney conduct that occurs in another
jurisdiction, including before any federal court or
federal agency, and results in the disciplining of
an attorney in that other jurisdiction, if the
conduct is Professional Misconduct under the
Texas Disciplinary Rules of Professional Conduct.

***

9.01. Orders From Other Jurisdictions: Upon receipt of
information indicating that an attorney licensed to
practice law in Texas has been disciplined in another
jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently
seek to obtain a certified copy of the order or judgment
of discipline from the other jurisdiction, and file it with
the Board of Disciplinary Appeals along with a petition
requesting that the attorney be disciplined in Texas. A
certified copy of the order or judgment is prima facie
evidence of the matters contained therein, and a final
adjudication in another jurisdiction that an attorney
licensed to practice law in Texas has committed
Professional Misconduct is conclusive for the purposes
of a Disciplinary Action under this Part, subject to the
defenses set forth in Rule 9.04 below. For purposes of
this Part, “discipline” by a federal court or federal agency
means a public reprimand, suspension, or disbarment;
the term does not include a letter of “warning” or
“admonishment” or a similar advisory by a federal court
or federal agency.

***

Assignment of Judges in Disciplinary Complaints
and Related Provisions

Texas Rules of Disciplinary Procedure

3.01.  Disciplinary Petition: If the Respondent timely elects
to have the Complaint heard by a district court, with or
without a jury, in accordance with Rule 2.15, the Chief
Disciplinary Counsel shall, not more than sixty days after
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receipt of Respondent’s election to proceed in district
court, notify the Presiding Judge of the administrative
judicial region covering the county of appropriate venue
of the Respondent’s election by transmitting a copy of
the Disciplinary Petition in the name of the Commission
to the Presiding Judge. The petition must contain:

A. Notice that the action is brought by the
Commission for Lawyer Discipline, a committee
of the State Bar.

B. The name of the Respondent and the fact that
he or she is an attorney licensed to practice law
in the State of Texas.

C. A request for assignment of an active district
judge to preside in the case.

D. Allegations necessary to establish proper venue.

E. A description of the acts and conduct that gave
rise to the alleged Professional Misconduct in
detail sufficient to give fair notice to Respondent
of the claims made, which factual allegations
may be grouped in one or more counts based
upon one or more Complaints.

F. A listing of the specific rules of the Texas
Disciplinary Rules of Professional Conduct
allegedly violated by the acts or conduct, or other
grounds for seeking Sanctions.

G. A demand for judgment that the Respondent be
disciplined as warranted by the facts and for any
other appropriate relief.

H. Any other matter that is required or may be
permitted by law or by these rules.

3.02.  Assignment of Judge:

A. Assignment Generally: Upon receipt of a
Disciplinary Petition, the Presiding Judge shall
assign an active district judge whose district
does not include the county of appropriate venue
to preside in the case. An assignment of a judge
from another region shall be under Chapter 74,
Government Code. The Presiding Judge shall
transmit a copy of the Presiding Judge’s
assignment order to the Chief Disciplinary
Counsel. Should the judge so assigned be
unable to fulfill the assignment, he or she shall
immediately notify the Presiding Judge, and the
Presiding Judge shall assign a replacement judge
whose district does not include the county of

appropriate venue. A judge assigned under this
Rule shall be subject to recusal or disqualification
as provided by the Texas Rules of Civil Procedure
and the laws of this state. The motion seeking
recusal or motion to disqualify must be filed by
either party within the time provided by Rule 18a,
Texas Rules of Civil Procedure. In the event of
recusal or disqualification, the Presiding Judge
shall assign a replacement judge whose district
does not include the county of appropriate
venue. If an active district judge assigned to a
disciplinary case becomes a retired, senior, or
former judge, he or she may be assigned by the
Presiding Judge to continue to preside in the
case, provided the judge has been placed on a
visiting judge list. If the Presiding Judge decides
not to assign the retired, senior, or former judge
to continue to preside in the case, the Presiding
Judge shall assign an active district judge whose
district does not include the county of
appropriate venue. A visiting judge may only be
assigned if he or she was originally assigned to
preside in the case while an active judge. Any
judge assigned under this Rule is not subject to
objection under Chapter 74, Government Code.

B. Transfer of Case: If the county of alleged venue is
successfully challenged, the case shall be
transferred to the county of proper venue. If the
case is transferred to a county in the assigned
judge’s district, the judge must recuse himself or
herself, unless the parties waive the recusal on
the record. In the event of recusal, the Presiding
Judge of the administrative judicial region shall
assign a replacement judge whose district does
not include the county of appropriate venue. If
the case is transferred to a county outside the
administrative judicial region of the Presiding
Judge who made the assignment, the Presiding
Judge of the administrative judicial region where
the case is transferred shall oversee assignment
for the case and the previously assigned judge
shall continue to preside in the case unless he or
she makes a good cause objection to continued
assignment, in which case the Presiding Judge
shall assign a replacement judge whose district
does not include the county of appropriate venue.

3.03.  Filing, Service and Venue: After the trial judge has
been assigned, the Chief Disciplinary Counsel shall
promptly file the Disciplinary Petition and a copy of the
Presiding Judge’s assignment order with the district
clerk of the county of alleged venue. The Respondent
shall then be served as in civil cases generally with a
copy of the Disciplinary Petition and a copy of the
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Presiding Judge’s assignment order. In a Disciplinary
Action, venue shall be in the county of Respondent’s
principal place of practice; or if the Respondent does
not maintain a place of practice within the State of Texas,
in the county of Respondent’s residence; or if the
Respondent maintains neither a residence nor a place of
practice within the State of Texas, then in the county
where the alleged Professional Misconduct occurred, in
whole or in part. In all other instances, venue is in Travis
County, Texas.

Voluntary Appointment of Custodian Attorney
for Cessation of Practice

Texas Rules of Disciplinary Procedure

13.04. Voluntary Appointment of Custodian Attorney for
Cessation of Practice: In lieu of the procedures set forth
in Rules 13.02 and 13.03, an attorney ceasing practice or
planning for the cessation of practice (“appointing
attorney” for purposes of this Rule) may voluntarily
designate a Texas attorney licensed and in good
standing to act as custodian (“custodian attorney” for
purposes of this Rule) to assist in the final resolution and
closure of the attorney’s practice. The terms of the
appointing documents, which shall be signed and
acknowledged by the appointing attorney and custodian
attorney, may include any of the following duties
assumed:

A. Examine the client matters, including files and
records of the appointing attorney’s practice, and
obtain information about any matters that may
require attention.

B. Notify persons and entities that appear to be
clients of the appointing attorney of the cessation
of the law practice, and suggest that they obtain
other legal counsel.

C. Apply for extension of time before any court or
any administrative body pending the client’s
employment of other legal counsel.

D. With the prior consent of the client, file such
motions and pleadings on behalf of the client as
are required to prevent prejudice to the client’s
rights.

E. Give appropriate notice to persons or entities that
may be affected other than the client.

F. Arrange for surrender or delivery to the client of
the client’s papers, files, or other property.

The custodian attorney shall observe the attorney-client
relationship and privilege as if the custodian were the
attorney of the client and may make only such
disclosures as are necessary to carry out the purposes
of this Rule. Except for intentional misconduct or gross
negligence, no person acting as custodian attorney
under this Rule shall incur any liability by reason of the
actions taken pursuant to this Rule.

The privileges and limitations of liability contained herein
shall not apply to any legal representation taken over by
the custodian attorney.

EXHIBIT 2

FORM OF BALLOT

A. Scope and Objectives of Representation; Clients with
Diminished Capacity

Do you favor the adoption of the proposed
amendments to Rule 1.02 of the Texas Disciplinary
Rules of Professional Conduct and the adoption of
Proposed Rule 1.16 of the Texas Disciplinary Rules of
Professional Conduct, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

B. Confidentiality of Information – Exception to Permit
Disclosure to Secure Legal Ethics Advice

Do you favor the adoption of Proposed Rule
1.05(c)(9) of the Texas Disciplinary Rules of
Professional Conduct, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

C. Confidentiality of Information – Exception to Permit
Disclosure to Prevent Client Death by Suicide

Do you favor the adoption of Proposed Rule
1.05(c)(10) of the Texas Disciplinary Rules of
Professional Conduct, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

D. Conflict of Interest Exceptions for Nonprofit and Limited
Pro Bono Legal Services
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Do you favor the adoption of Proposed Rule 6.05 of
the Texas Disciplinary Rules of Professional Conduct,
as published in the January 2021 issue of the Texas
Bar Journal?

YES NO

E. Information About Legal Services (Lawyer Advertising
and Solicitation)

Do you favor the adoption of the proposed
amendments to Part VII of the Texas Disciplinary
Rules of Professional Conduct, as published in the
January 2021 issue of the Texas Bar Journal?

YES NO

F. Reporting Professional Misconduct and Reciprocal
Discipline for Federal Court or Federal Agency Discipline

Do you favor the adoption of the proposed amendments
to Rule 8.03 of the Texas Disciplinary Rules of
Professional Conduct and Rules 1.06 and 9.01 of the
Texas Rules of Disciplinary Procedure, as published in
the January 2021 issue of the Texas Bar Journal?

YES NO

G. Assignment of Judges in Disciplinary Complaints and
Related Provisions

Do you favor the adoption of the proposed
amendments to Rules 3.01–3.03 of the Texas Rules
of Disciplinary Procedure, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

H. Voluntary Appointment of Custodian Attorney for
Cessation of Practice

Do you favor the adoption of Proposed Rule 13.04 of
the Texas Rules of Disciplinary Procedure, as published
in the January 2021 issue of the Texas Bar Journal?

YES NO

A copy of the proposed changes to the Texas
Disciplinary Rules of Professional Conduct and the Texas
Rules of Disciplinary Procedure can be found at
www.texasbar.com/rulesvote
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IN THE SUPREME COURT OF TEXAS
Misc. Docket No. 20-_____

INRE: PETITION OF THE STATE BAR OF TEXAS BOARD OF DIRECTORS FOR
REFERENDUM
PETITION FOR REFERENDUM ON PROPOSED AMENDMENTS TO THE TEXAS
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT AND TEXAS RULES OF
DISCIPLINARY PROCEDURE

EXHIBIT 3

TO THE HONORABLE JUSTICES OF THE SUPREME COURT:

     Petitioner, the State Bar of Texas Board of Directors
(“Board of Directors”), pursuant to TEX. GOV’T CODE §
81.0877, asks this Court for an Order of Referendum on
proposed amendments to the Texas Disciplinary Rules

of Professional Conduct and Texas Rules of Disciplinary
Procedure (“Proposed Rules”), as set out in Exhibit “A.”

I.

     Pursuant to TEX. GOV’T CODE §§ 81.0875 and 81.0876,



the Committee on Disciplinary Rules and Referenda
(“Committee”): (1) initiated the rule proposal process for
each of the Proposed Rules; (2) published each of the
Proposed Rules in the Texas Register and Texas Bar
Journal within six months of its initiation; (3) accepted
public comments for at least 30 days and held one or
more public hearings on each of the Proposed Rules; (4)
amended certain Proposed Rules after conclusion of the
public comment period; (5) voted to recommend each
of the Proposed Rules to the Board of Directors not later
than the 60th day after the final day of the public
comment period; and (6) submitted each of the Proposed
Rules to the Board of Directors for review and consideration.
Additionally, the Committee drafted proposed interpretative
comments for certain Proposed Rules, which were also
submitted to the Board of Directors.

II.

     At meetings held between April 26, 2019, and
September 25, 2020, the Board of Directors voted to
approve each of the Proposed Rules. At its September
25, 2020, meeting, the Board of Directors resolved by a
majority vote to petition the Court, pursuant to TEX.
GOV’T CODE § 81.0877, to order a referendum on the
Proposed Rules, as set out in Exhibit “A,” by eligible
members of the State Bar. The proposed  interpretive
comments, which are also included in Exhibit “A,” will
not be subject to the referendum, but will serve as a
reference for the Proposed Rules.

Ill.

     The Board of Directors, at its meeting on September
25, 2020, further resolved by a majority vote to: (1)
approve the proposed form for a referendum ballot, as
set out in Exhibit “B,” to be distributed to eligible
members of the State Bar in electronic ballot format
pursuant to TEX. GOV’T CODE § 81.0241, as well as in paper
ballot format; and (2) approve the schedule for a
referendum vote to begin on February 2, 2021, and to
end on March 4, 2021, at 5:00 p.m. CT.

IV.

     In support of its request that the Court approve the
use of electronic transmission ballots, in addition to
paper ballots, for online voting in the referendum, the
State Bar of Texas submits the following information
for the Court’s consideration. The State Bar of Texas
contracts with an election services provider to conduct
ballot services on behalf of the bar. The State Bar of
Texas represents that each eligible member of the bar
will have secure access to the ballot and information in
order to cast a vote electronically over the Internet. The

website used to conduct voting is password protected,
and each eligible member of the bar will be issued
unique identifying information in order to login to the
website and vote. Duplicate voting is not allowed by the
system. The election services provider has implemented
extensive security measures to prevent tampering and
system failures. See TEX. GOV’T CODE § 81.0241.

     For these reasons, the Board of Directors requests
that the Court order:

a)  the State Bar of Texas to conduct a referendum of
its eligible membership on the proposed
amendments to the Texas Disciplinary Rules of
Professional Conduct and Texas Rules of
Disciplinary Procedure, as set out in Exhibit “A”
(not including the interpretive comments);

b) the use of the proposed form for a referendum
ballot,  as  set  out  in Exhibit “B;”

c)  the referendum be conducted using electronically
transmitted and paper ballots; and

d) the referendum be conducted beginning on
February 2, 2021, and ending on March 4, 2021, at
5:00 p.m. CT.

Respectfully submitted,

John Charles “Charlie” Ginn, Chair
State Bar of Texas Board of Directors
State Bar No. 24088878
P.O. Box 12487
Austin, Texas 78711
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EXHIBIT A
Proposed Amendments to the

Texas Disciplinary Rules of Professional Conduct and
Texas Rules of Disciplinary Procedure

Scope and Objectives of Representation;
Clients with Diminished Capacity

Texas Disciplinary Rules of Professional Conduct

Rule 1.02. Scope and Objectives of Representation

(a) Subject to paragraphs (b), (c), (d), and (e), and (f), and
(g), a lawyer shall abide by a client’s decisions:

(1) concerning the objectives and general methods
of representation;

(2) whether to accept an offer of settlement of a
matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the
lawyer, as to a plea to be entered, whether to waive
jury trial, and whether the client will testify.

(b) A lawyer may limit the scope, objectives and general
methods of the representation if the client consents
after consultation.

(c)  A lawyer shall not assist or counsel a client to engage
in conduct that the lawyer knows is criminal or fraudulent.
A lawyer may discuss the legal consequences of any
proposed course of conduct with a client and may
counsel and represent a client in connection with the
making of a good faith effort to determine the validity,
scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly
establishing that a client is likely to commit a criminal or
fraudulent act that is likely to result in substantial injury to
the financial interests or property of another, the lawyer
shall promptly make reasonable efforts under the
circumstances to dissuade the client from committing
the crime or fraud.

(e) When a lawyer has confidential information clearly
establishing that the lawyer’s client has committed a
criminal or fraudulent act in the commission of which
the lawyer’s services have been used, the lawyer shall
make reasonable efforts under the circumstances to
persuade the client to take corrective action.

(f) When a lawyer knows that a client expects
representation not permitted by the rules of professional

conduct or other law, the lawyer shall consult with the
client regarding the relevant limitations on the lawyer’s
conduct.

(g) A lawyer shall take reasonable action to secure the
appointment of a guardian or other legal representative
for, or seek other protective orders with respect to, a
client whenever the lawyer reasonably believes that the
client lacks legal competence and that such action
should be taken to protect the client.

Comment:

***

Client Under a Disability

12. Paragraph (a) assumes that the lawyer is legally
authorized to represent the client. The usual attorney-
client relationship is established and maintained by
consenting adults who possess the legal capacity to
agree to the relationship. Sometimes the relationship
can be established only by a legally effective
appointment of the lawyer to represent a person. Unless
the lawyer is legally authorized to act for a person under
a disability, an attorney-client relationship does not exist
for the purpose of this rule.

13. If a legal representative has already been appointed
for the client, the lawyer should ordinarily look to the
representative for decisions on behalf of the client. If a
legal representative has not been appointed, paragraph
(g) requires a lawyer in some situations to take
protective steps, such as initiating the appointment of a
guardian. The lawyer should see to such appointment or
take other protective steps when it reasonably appears
advisable to do so in order to serve the client’s best
interests. See Rule 1.05(c)(4), d(1) and (d)(2)(i) in regard
to the lawyer’s right to reveal to the court the facts
reasonably necessary to secure the guardianship or
other protective order.

Rule 1.16. Clients with Diminished Capacity

(a) When a client’s capacity to make adequately considered
decisions in connection with a representation is diminished,
whether because of minority, mental impairment, or for
another reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship
with the client.

(b) When the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial physical,
financial, or other harm unless action is taken, and
cannot adequately act in the client’s own interest, the

768 Texas Bar Journal • November 2020 texasbar.com



lawyer may take reasonably necessary protective action.
Such action may include, but is not limited to, consulting
with individuals or entities that have the ability to take
action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, attorney
ad litem, amicus attorney, or conservator, or submitting
an information letter to a court with jurisdiction to initiate
guardianship proceedings for the client.

(c) When taking protective action pursuant to (b), the
lawyer may disclose the client’s confidential information to
the extent the lawyer reasonably believes is necessary
to protect the client’s interests.

Comment:

1.  The normal client-lawyer relationship is based on the
assumption that the client, when properly advised and
assisted, is capable of making decisions about important
matters. However, maintaining the ordinary client-lawyer
relationship may not be possible when the client suffers
from a mental impairment, is a minor, or for some other
reason has a diminished capacity to make adequately
considered decisions regarding representation. In particular,
a severely incapacitated person may have no power to
make legally binding decisions. Nevertheless, a client
with diminished capacity often can understand, deliberate
on, and reach conclusions about matters affecting the
client’s own well-being. For example, some people of
advanced age are capable of handling routine financial
matters but need special legal protection concerning
major transactions. Also, some children are regarded as
having opinions entitled to weight in legal proceedings
concerning their custody.

2. In determining the extent of the client’s diminished
capacity, the lawyer should consider and balance such
factors as the client’s ability to articulate reasoning leading
to a decision, variability of state of mind, and ability to
appreciate consequences of a decision; the substantive
fairness of a decision; and the consistency of a decision
with the lawyer’s knowledge of the client’s long-term
commitments and values.

3. The fact that a client suffers from diminished capacity
does not diminish the lawyer’s obligation to treat the
client with attention and respect. Even if the client has a
guardian or other legal representative, the lawyer should,
as far as possible, accord the client the normal status of
a client, particularly in maintaining communication. If a
guardian or other legal representative has been appointed
for the client, however, the law may require the client’s
lawyer to look to the representative for decisions on the
client’s behalf. If the lawyer represents the guardian as
distinct from the ward and is aware that the guardian is

acting adversely to the ward’s interest, the lawyer may have
an obligation to prevent or rectify the guardian’s misconduct.

4. The client may wish to have family members or other
persons participate in discussions with the lawyer; however,
paragraph (a) requires the lawyer to keep the client’s
interests foremost and, except when taking protective
action authorized by paragraph (b), to look to the client,
not the family members or other persons, to make
decisions on the client’s behalf. In matters involving a
minor, whether the lawyer should look to the parents as
natural guardians may depend on the type of proceeding
or matter in which the lawyer is representing the minor.

Taking Protective Action

5. Paragraph (b) contains a non-exhaustive list of actions
a lawyer may take in certain circumstances to protect a
client who does not have a guardian or other legal
representative. Such actions could include consulting
with family members, using a reconsideration period to
permit clarification or improvement of circumstances,
using voluntary surrogate decision-making tools such as
existing durable powers of attorney, or consulting with
support groups, professional services, adult-protective
agencies, or other individuals or entities that have the
ability to protect the client. In taking any protective action,
the lawyer should be guided by such factors as the
client’s wishes and values to the extent known, the
client’s best interests, and the goals of intruding into the
client’s decision-making autonomy to the least extent
feasible, maximizing client capacities, and respecting the
client’s family and social connections.

6. A client with diminished capacity also may cause or
threaten physical, financial, or other harm to third parties.
In such situations, the client’s lawyer should consult
applicable law to determine the appropriate response.

7. When a legal representative has not been appointed,
the lawyer should consider whether an appointment is
reasonably necessary to protect the client’s interests.
Thus, for example, if a client with diminished capacity
has substantial property that should be sold for the
client’s benefit, effective completion of the transaction
may require appointment of a legal representative. In
addition, applicable law provides for the appointment of
legal representatives in certain circumstances. For
example, the Texas Family Code prescribes when a
guardian ad litem, attorney ad litem, or amicus attorney
should be appointed in a suit affecting the parent-child
relationship, and the Texas Probate Code prescribes
when a guardian should be appointed for an incapacitated
person. In many circumstances, however, appointment
of a legal representative may be more expensive or
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traumatic for the client than circumstances in fact require.
Evaluation of such circumstances is a matter entrusted
to the lawyer’s professional judgment. In considering
alternatives, the lawyer should be aware of any law that
requires the lawyer to advocate on the client’s behalf for
the action that imposes the least restriction.

Disclosure of the Client’s Condition

8. Disclosure of the client’s diminished capacity could
adversely affect the client’s interests. For example, raising
the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary
commitment. As with any client-lawyer relationship,
information relating to the representation of a client is
confidential under Rule 1.05. However, when the lawyer
is taking protective action, paragraph (b) of this Rule
permits the lawyer to make necessary disclosures. Given
the risks to the client of disclosure, paragraph (c) limits
what the lawyer may disclose in consulting with other
individuals or entities or in seeking the appointment of a
legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity
consulted will act adversely to the client’s interests before
discussing matters related to the client.

Emergency Legal Assistance

9. In an emergency where the health, safety or a financial
interest of a person with seriously diminished capacity is
threatened with imminent and irreparable harm, a lawyer
may take legal action on behalf of such a person even
though the person is unable to establish a client-lawyer
relationship or to make or express considered judgments
about the matter, when the person or another acting in
good faith on that person’s behalf has consulted with
the lawyer. Even in such an emergency, however, the
lawyer should not act unless the lawyer reasonably
believes that the person has no other lawyer, agent or
other representative available. The lawyer should take
legal action on behalf of the person only to the extent
reasonably necessary to maintain the status quo or
otherwise avoid imminent and irreparable harm. A
lawyer who undertakes to represent a person in such an
exigent situation has the same duties under these Rules
as the lawyer would with respect to a client.

10.A lawyer who acts on behalf of a person with seriously
diminished capacity in an emergency should keep the
confidences of the person as if dealing with a client,
disclosing them only to the extent necessary to accomplish
the intended protective action. The lawyer should disclose
to any tribunal involved and to any other counsel involved
the nature of his or her relationship with the person. The
lawyer should take steps to regularize the relationship or

implement other protective solutions as soon as possible.
Normally, a lawyer would not seek compensation for
such emergency actions taken.

Confidentiality of Information – Exception to Permit
Disclosure to Secure Legal Ethics Advice

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i)   a person that the client has instructed is not
to receive the information; or

(ii)   anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3) Use confidential information of a former client to
the disadvantage of the former client after the representation
is concluded unless the former client consents after
consultation or the confidential information has become
generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c)  A lawyer may reveal confidential information:

***
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(9) To secure legal advice about the lawyer’s
compliance with these Rules.

***

Comment:

***

Permitted Disclosure or Use When the Lawyer Seeks Legal
Advice

23. A lawyer’s confidentiality obligations do not preclude
a lawyer from securing confidential legal advice about
the lawyer’s responsibility to comply with these Rules.
In most situations, disclosing or using confidential
information to secure such advice will be impliedly
authorized for the lawyer to carry out the representation.
Even when the disclosure or use is not impliedly
authorized, subparagraph (c)(9) allows such disclosure or
use because of the importance of a lawyer’s compliance
with these Rules.

Confidentiality of Information – Exception to Permit
Disclosure to Prevent Client Death by Suicide

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not
knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i)    a person that the client has instructed is not
to receive the information; or

(ii)    anyone else, other than the client, the client’s

representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3) Use confidential information of a former client to
the disadvantage of the former client after the
representation is concluded unless the former client
consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c)  A lawyer may reveal confidential information:

***

(10) When the lawyer has reason to believe it is
necessary to do so in order to prevent the client from
dying by suicide.

***

[No Proposed Comment Changes Associated with this Item]

Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services

Texas Disciplinary Rules of Professional Conduct

Rule 6.05. Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services

(a)  The conflicts of interest limitations on representation
in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from
providing, or offering to provide, limited pro bono legal
services unless the lawyer knows, at the time the
services are provided, that the lawyer would be prohibited
by those limitations from providing the services.

(b) Lawyers in a firm with a lawyer providing, or offering
to provide, limited pro bono legal services shall not be
prohibited by the imputation provisions of Rules 1.06, 1.07,
and 1.09 from representing a client if that lawyer does not:

(1)  disclose confidential information of the pro bono
client to the lawyers in the firm; or

(2)  maintain such information in a manner that would
render it accessible to the lawyers in the firm.
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(c) The eligibility information that an applicant is required
to provide when applying for free legal services or limited
pro bono legal services from a program described in
subparagraph (d)(1) by itself will not create a conflict of
interest if:

(1) the eligibility information is not material to the
legal matter; or

(2)  the applicant’s provision of the eligibility information
was conditioned on the applicant’s informed consent
that providing this information would not by itself prohibit
a representation of another client adverse to the applicant.

(d) As used in this Rule, “limited pro bono legal services”
means legal services that are:

(1) provided through a pro bono or assisted pro se
program sponsored by a court, bar association, accredited
law school, or nonprofit legal services program;

(2) short-term services such as legal advice or other
brief assistance with pro se documents or
transactions, provided either in person or by phone,
hotline, internet, or video conferencing; and

(3) provided without any expectation of extended
representation of the limited assistance client or of
receiving any legal fees in that matter.

(e) As used in this Rule, a lawyer is not “in a firm” with
other lawyers solely because the lawyer provides
limited pro bono legal services with the other lawyers.

Comment:

1. Nonprofit legal services organizations, courts, law
schools, and bar associations have programs through
which lawyers provide short-term limited legal services
typically to help low-income persons address their legal
problems without further representation by the lawyers.
In these programs, such as legal-advice hotlines, advice-
only clinics, disaster legal services, or programs
providing guidance to self-represented litigants, a client-
lawyer relationship is established, but there is no
expectation that the relationship will continue beyond
the limited consultation and there is no expectation that
the lawyer will receive any compensation from the client
for the services. These programs are normally operated
under circumstances in which it is not feasible for a
lawyer to check for conflicts of interest as is normally
required before undertaking a representation.

2. Application of the conflict of interest rules has
deterred lawyers from participating in these programs,

preventing persons of limited means from obtaining
much needed legal services. To facilitate the provision of
free legal services to the public, this Rule creates narrow
exceptions to the conflict of interest rules for limited pro
bono legal services. These exceptions are justified
because the limited and short-term nature of the legal
services rendered in such programs reduces the risk
that conflicts of interest will arise between clients
represented through the program and other clients of
the lawyer or the lawyer’s firm. Other than the limited
exceptions set forth in this Rule, a lawyer remains
subject to all applicable conflict of interest rules.

Scope of Representation

3.  A lawyer who provides services pursuant to this Rule
should secure the client’s consent to the limited scope
of the representation after explaining to the client what
that means in the particular circumstance. See Rule
1.02(b). If a short-term limited representation would not
be fully sufficient under the circumstances, the lawyer
may offer advice to the client but should also advise the
client of the need for further assistance of counsel. See
Rule 1.03(b).

Conflicts and the Lawyer Providing Limited Pro Bono Legal
Services

4. Paragraph (a) exempts compliance with Rules 1.06,
1.07, and 1.09 for a lawyer providing limited pro bono
legal services unless the lawyer actually knows that the
representation presents a conflict of interest for the
lawyer or for another lawyer in the lawyer’s firm. A lawyer
providing limited pro bono legal services is not obligated
to perform a conflicts check before undertaking the
limited representation. If, after commencing a representation
in accordance with this Rule, a lawyer undertakes to
represent the client in the matter on an ongoing basis or
the lawyer charges a fee for the legal assistance, the
exceptions provided by this Rule no longer apply.

Imputation of Conflicts

5. Paragraph (b) provides that a conflict of interest arising
from a lawyer’s representation covered by this Rule will
not be imputed to the lawyers in the pro bono lawyer’s
firm if the pro bono lawyer complies with subparagraphs
(b)(1) and (2).

6.  To prevent a conflict of interest arising from limited pro
bono legal services from being imputed to the other
lawyers in the firm, subparagraph (b)(1) requires that the
pro bono lawyer not disclose to any lawyer in the firm
any confidential information related to the pro bono
representation.
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7.  Subparagraph (b)(2) covers the retention of documents
or other memorialization of confidential information, such
as the pro bono lawyer’s notes, whether in paper or
electronic form. To prevent imputation, a pro bono lawyer
who retains confidential information is required by
subparagraph (b)(2) to segregate and store it in such a
way that no other lawyer in the pro bono lawyer’s firm
can access it, either physically or electronically.

Eligibility Information

8. Paragraph (c) recognizes the unusual and uniquely
sensitive personal information that applicants for free legal
assistance may be required to provide. Organizations
that receive funding to provide free legal assistance to
low-income clients are generally required, as a condition
of their funding, to screen the applicants for eligibility
and to document eligibility for services paid for by those
funding sources. Unlike other lawyers, law firms, and legal
departments, these organizations ask for confidential
information to determine an applicant’s eligibility for free
legal assistance and are required to maintain records of
such eligibility determinations for potential audit by their
funding sources. Required eligibility information typically
includes income, asset values, marital status, citizenship
or immigration status, and other facts the applicant may
consider sensitive. Paragraph (c) provides a limited exception
to the conflict of interest provisions contained in Rules
1.06, 1.07, and 1.09 that apply when an applicant provides
such information but no legal services are provided. This
exception is available only in the two situations described
in subparagraphs (c)(1) and (c)(2).

9.  The first situation where the paragraph (c) exception
is available is where none of the eligibility information is
material to an issue in the legal matter. Alternatively, under
subparagraph (c)(2), if the applicant provided confidential
information after giving informed consent that the
eligibility information would not prohibit the persons or
entities identified in the consent from representing any
other present or future client, then the eligibility information
alone will not prohibit the representation. The lawyer
should document the receipt of such informed consent,
though a formal writing is not required. What constitutes
informed consent is discussed in the comments to Rule
1.06.

10.Rule 1.05 continues to apply to the use or disclosure
of all confidential information provided during an intake
interview. Similarly, Rule 1.09 continues to apply to the
representation of a person in a matter adverse to the
applicant. Notably, Rule 1.05(c)(2) permits a lawyer to use
or disclose information provided during an intake interview
if the applicant consents after consultation to such use
or disclosure, and Rule 1.09(a) excludes from its restrictions

the representation of a person adverse to the applicant
in the same or a substantially related matter if the
applicant consents to such a representation.

Limited Pro Bono Legal Service Programs

11.  This Rule applies only to services offered through a
program that meets one of the descriptions in subparagraph
(d)(1), regardless of the nature and amount of support
provided. Some programs may be jointly sponsored by
more than one of the listed sponsor types.

12. The second element of “limited pro bono legal services,”
set forth in subparagraph (d)(2), is designed to ensure
that the services offered are so limited in time and scope
that there is little risk that conflicts will arise between
clients represented through the program and other
clients of the lawyer or the lawyer’s firm.

13. The third element of the definition, set forth in
subparagraph (d)(3), is that the services are offered and
provided without any expectation of either extended
representation or the collection of legal fees in the
matter. Before agreeing to proceed in the representation
beyond “limited pro bono legal services,” the lawyer
should evaluate the potential conflicts of interest that
may arise from the representation as with any other
representation. Likewise, the exceptions in paragraphs
(a) and (b) do not apply if the lawyer expects to collect
any legal fees in the limited assistance matter.

Firm

14. Lawyers are not deemed to be part of the same firm
simply because they volunteer through the same pro
bono program. Nor will the personal prohibition of a
lawyer participating in a pro bono program be imputed
to other lawyers participating in the program solely by
reason of that volunteer connection.

Information About Legal Services
(Lawyer Advertising and Solicitation)

Texas Disciplinary Rules of Professional Conduct

VII. INFORMATION ABOUT LEGAL SERVICES

Rule 7.01. Communications Concerning a Lawyer’s Services
Firm Names and Letterhead

(a) A lawyer shall not make or sponsor a false or
misleading communication about the qualifications or
services of a lawyer or law firm. Information about legal
services must be truthful and nondeceptive. A
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communication is false or misleading if it contains a
material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a whole
not materially misleading. A statement is misleading if
there is a substantial likelihood that it will lead a
reasonable person to formulate a specific conclusion
about the lawyer or the lawyer’s services for which
there is no reasonable factual foundation, or if the
statement is substantially likely to create unjustified
expectations about the results the lawyer can achieve.

(b) This Rule governs all communications about a lawyer’s
services, including advertisements and solicitation
communications. For purposes of Rules 7.01 to 7.06:

(1) An “advertisement” is a communication substantially
motivated by pecuniary gain that is made by or on
behalf of a lawyer to members of the public in
general, which offers or promotes legal services under
circumstances where the lawyer neither knows nor
reasonably should know that the recipients need
legal services in particular matters.

(2) A “solicitation communication” is a communication
substantially motivated by pecuniary gain that is made
by or on behalf of a lawyer to a specific person who
has not sought the lawyer’s advice or services,
which reasonably can be understood as offering to
provide legal services that the lawyer knows or
reasonably should know the person needs in a
particular matter.

(c) Lawyers may practice law under a trade name that
is not false or misleading. A law firm name may include
the names of current members of the firm and of
deceased or retired members of the firm, or of a
predecessor firm, if there has been a succession in the
firm identity. The name of a lawyer holding a public
office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial
period in which the lawyer is not actively and regularly
practicing with the firm. A law firm with an office in more
than one jurisdiction may use the same name or other
professional designation in each jurisdiction, but
identification of the lawyers in an office of the firm shall
indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is
located.

(d) A statement or disclaimer required by these Rules
shall be sufficiently clear that it can reasonably be
understood by an ordinary person and made in each
language used in the communication. A statement that a
language is spoken or understood does not require a
statement or disclaimer in that language.

(e)  A lawyer shall not state or imply that the lawyer can
achieve results in the representation by unlawful use of
violence or means that violate these Rules or other law.

(f)   A lawyer may state or imply that the lawyer practices
in a partnership or other business entity only when that
is accurate.

(g) If a lawyer who advertises the amount of a verdict
secured on behalf of a client knows that the verdict was
later reduced or reversed, or that the case was settled
for a lesser amount, the lawyer must state in each
advertisement of the verdict, with equal or greater
prominence, the amount of money that was ultimately
received by the client.

(a) A lawyer in private practice shall not practice under a
trade name, a name that is misleading as to the identity
of the lawyer or lawyers practicing under such name, or
a firm name containing names other than those of one
or more of the lawyers in the firm, except that the
names of a professional corporation, professional
association, limited liability partnership, or professional
limited liability company may contain “P.C.,” “L.L.P.,”
“P.L.L.C.,” or similar symbols indicating the nature of the
organization, and if otherwise lawful a firm may use as,
or continue to include in, its name the name or names of
one or more deceased or retired members of the firm or
of a predecessor firm in a continuing line of succession.
Nothing herein shall prohibit a married woman from
practicing under her maiden name.

(b) A firm with offices in more than one jurisdiction may
use the same name in each jurisdiction, but identification of
the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice
in the jurisdiction where the office is located.

(c) The name of a lawyer occupying a judicial, legislative,
or public executive or administrative position shall not be
used in the name of a firm, or in communications on its
behalf, during any substantial period in which the lawyer
is not actively and regularly practicing with the firm.

(d) A lawyer shall not hold himself or herself out as
being a partner, shareholder, or associate with one or
more other lawyers unless they are in fact partners,
shareholders, or associates.

(e) A lawyer shall not advertise in the public media or
seek professional employment by any communication
under a trade or fictitious name, except that a lawyer
who practices under a firm name as authorized by
paragraph (a) of this Rule may use that name in such
advertisement or communication but only if that name
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is the firm name that appears on the lawyer’s
letterhead, business cards, office sign, fee contracts, and
with the lawyer’s signature on pleadings and other legal
documents.

(f) A lawyer shall not use a firm name, letterhead, or
other professional designation that violates Rule 7.02(a).

Comment:

1.    This Rule governs all communications about a lawyer’s
services, including firm names, letterhead, and professional
designations. Whatever means are used to make known
a lawyer’s services, statements about them must be
truthful and not misleading. As subsequent provisions
make clear, some rules apply only to “advertisements”
or “solicitation communications.” A statement about a
lawyer’s services falls within those categories only if it
was “substantially motivated by pecuniary gain,” which
means that pecuniary gain was a substantial factor in
the making of the statement.

Misleading Truthful Statements

2. Misleading truthful statements are prohibited by this
Rule. For example, a truthful statement is misleading if
presented in a way that creates a substantial likelihood
that a reasonable person would believe the lawyer’s
communication requires that person to take further
action when, in fact, no action is required.

Use of Actors

3.   The use of an actor to portray a lawyer in a commercial
is misleading if there is a substantial likelihood that a
reasonable person will conclude that the actor is the
lawyer who is offering to provide legal services.
Whether a disclaimer—such as a statement that the
depiction is a “dramatization” or shows an “actor
portraying a lawyer”—is sufficient to make the use of an
actor not misleading depends on a careful assessment
of the relevant facts and circumstances, including
whether the disclaimer is conspicuous and clear. Similar
issues arise with respect to actors portraying clients in
commercials. Such a communication is misleading if
there is a substantial likelihood that a reasonable person
will reach erroneous conclusions based on the
dramatization.

Intent to Refer Prospective Clients to Another Firm

4.   A communication offering legal services is misleading
if, at the time a lawyer makes the communication, the
lawyer knows or reasonably should know, but fails to
disclose, that a prospective client responding to the

communication is likely to be referred to a lawyer in
another firm.

Unjustified Expectations

5.   A communication is misleading if there is a substantial
likelihood that it will create unjustified expectations on
the part of prospective clients about the results that can
be achieved. A communication that truthfully reports
results obtained by a lawyer on behalf of clients or
former clients may be misleading if presented so as to
lead a reasonable person to form an unjustified
expectation that the same results could be obtained for
other clients in similar matters without reference to the
specific factual and legal circumstances of each client’s
case. Depending on the facts and circumstances, the
inclusion of an appropriate disclaimer or qualifying
language may preclude a finding that a statement is
likely to mislead the public.

Required Statements and Disclaimers

6.  A statement or disclaimer required by these Rules
must be presented clearly and conspicuously such that
it is likely to be noticed and reasonably understood by an
ordinary person. In radio, television, and Internet
advertisements, verbal statements must be spoken in a
manner that their content is easily intelligible, and written
statements must appear in a size and font, and for a
sufficient length of time, that a viewer can easily see
and read the statements.

Unsubstantiated Claims and Comparisons

7. An unsubstantiated claim about a lawyer’s or law
firm’s services or fees, or an unsubstantiated comparison
of the lawyer’s or law firm’s services or fees with those
of other lawyers or law firms, may be misleading if
presented with such specificity as to lead a reasonable
person to conclude that the comparison or claim can be
substantiated.

Public Education Activities

8.   As used in these Rules, the terms “advertisement”
and “solicitation communication” do not include statements
made by a lawyer that are not substantially motivated by
pecuniary gain. Thus, communications which merely
inform members of the public about their legal rights
and about legal services that are available from public or
charitable legal-service organizations, or similar non-profit
entities, are permissible, provided they are not misleading.
These types of statements may be made in a variety of
ways, including community legal education sessions,
know-your-rights brochures, public service announcements
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on television and radio, billboards, information posted on
organizational social media sites, and outreach to low-
income groups in the community, such as in migrant
labor housing camps, domestic violence shelters, disaster
resource centers, and dilapidated apartment complexes.

Web Presence

9. A lawyer or law firm may be designated by a distinctive
website address, e-mail address, social media username
or comparable professional designation that is not
misleading and does not otherwise violate these Rules.

Past Success and Results

10. A communication about legal services may be
misleading because it omits an important fact or tells
only part of the truth. A lawyer who knows that an
advertised verdict was later reduced or reversed, or that
the case was settled for a lesser amount, must disclose
those facts with equal or greater prominence to avoid
creating unjustified expectations on the part of potential
clients. A lawyer may claim credit for a prior judgement
or settlement only if the lawyer played a substantial role
in obtaining that result. This standard is satisfied if the
lawyer served as lead counsel or was primarily
responsible for the settlement. In other cases, whether
the standard is met depends on the facts. A lawyer who
did not play a substantial role in obtaining an advertised
judgment or settlement is subject to discipline for
misrepresenting the lawyer’s experience and, in some
cases, for creating unjustified expectations about the
results the lawyer can achieve.

Related Rules

11. It is professional misconduct for a lawyer to engage
in conduct involving dishonesty, fraud, deceit or
misrepresentation. See Rule 8.04(a)(3); see also Rule
8.04(a)(5) (prohibiting communications stating or implying
an ability to improperly influence a government agency
or official).

1. A lawyer or law firm may not practice law using a
name that is misleading as to the identity of the lawyers
practicing under such name, but the continued use of
the name of a deceased or retired member of the firm
or of a predecessor firm is not considered to be
misleading. Trade names are generally considered
inherently misleading. Other types of firm names can be
misleading as well, such as a firm name that creates the
appearance that lawyers are partners or employees of a
single law firm when in fact they are merely associated
for the purpose of sharing expenses. In such cases, the
lawyers involved may not denominate themselves in any

manner suggesting such an ongoing professional
relationship as, for example, “Smith and Jones” or “Smith
and Jones Associates” or “Smith and Associates.” Such
titles create the false impression that the lawyers named
have assumed a joint professional responsibility for
clients’ legal affairs. See paragraph (d).

2. The practice of law firms having offices in more than
one state is commonplace. Although it is not necessary
that the name of an interstate firm include Texas
lawyers, a letterhead including the name of any lawyer
not licensed in Texas must indicate the lawyer is not
licensed in Texas.

3. Paragraph (c) is designed to prevent the exploitation of
a lawyer’s public position for the benefit of the lawyer’s
firm. Likewise, because it may be misleading under
paragraph (a), a lawyer who occupies a judicial,
legislative, or public executive or administrative position
should not indicate that fact on a letterhead which
identifies that person as an attorney in the private
practice of law. However, a firm name may include the
name of a public official who is actively and regularly
practicing law with the firm. But see Rule 7.02(a)(5).

4. With certain limited exceptions, paragraph (a) forbids a
lawyer from using a trade name or fictitious name.
Paragraph (e) sets out this same prohibition with respect
to advertising in public media or communications
seeking professional employment and contains
additional restrictions on the use of trade names or
fictitious names in those contexts. In a largely
overlapping measure, paragraph (f) forbids the use of
any such name or designation if it would amount to a
“false or misleading communication” under Rule 7.02(a).

Rule 7.02. Advertisements Communications Concerning a
Lawyer’s Services

(a)  An advertisement of legal services shall publish the
name of a lawyer who is responsible for the content of
the advertisement and identify the lawyer’s primary
practice location.

(b)  A lawyer who advertises may communicate that the
lawyer does or does not practice in particular fields of
law, but shall not include a statement that the lawyer has
been certified or designated by an organization as
possessing special competence or a statement that the
lawyer is a member of an organization the name of
which implies that its members possess special
competence, except that:

(1) a lawyer who has been awarded a Certificate of
Special Competence by the Texas Board of Legal
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Specialization in the area so advertised, may state with
respect to each such area, “Board Certified, area of
specialization -- Texas Board of Legal Specialization”; and

(2) a lawyer who is a member of an organization the
name of which implies that its members possess
special competence, or who has been certified or
designated by an organization as possessing special
competence in a field of practice, may include a
factually accurate, non-misleading statement of such
membership or certification, but only if that organization
has been accredited by the Texas Board of Legal
Specialization as a bona fide organization that admits
to membership or grants certification only on the basis
of published criteria which the Texas Board of Legal
Specialization has established as required for such
certification.

(c) If an advertisement by a lawyer discloses a willingness
to render services on a contingent fee basis, the advertisement
must state whether the client will be obligated to pay for
other expenses, such as the costs of litigation.

(d) A lawyer who advertises a specific fee or range of
fees for an identified service shall conform to the
advertised fee or range of fees for the period during
which the advertisement is reasonably expected to be
in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a
shorter period. However, a lawyer is not bound to
conform to the advertised fee or range of fees for a
period of more than one year after the date of publication,
unless the lawyer has expressly promised to do so.

(a) A lawyer shall not make or sponsor a false or
misleading communication about the qualifications or
the services of any lawyer or firm. A communication is
false or misleading if it:

(1) contains a material misrepresentation of fact or
law, or omits a fact necessary to make the statement
considered as a whole not materially misleading;

(2) contains any reference in a public media
advertisement to past successes or results obtained
unless

(i)    the communicating lawyer or member of the
law firm served as lead counsel in the
matter giving rise to the recovery, or was
primarily responsible for the settlement or
verdict.

(ii)  the amount involved was actually received by
the client,

(iii) the reference is accompanied by adequate
information regarding the nature of the case
or matter, and the damages or injuries
sustained by the client, and

(iv) if the gross amount received is stated, the
attorney’s fees and litigation expenses withheld
from the amount are stated as well;

(3) is likely to create an unjustified expectation about
results the lawyer can achieve, or states or implies
that the lawyer can achieve results by means that
violate these rules or other law;

(4)  compares the lawyer’s services with other lawyers’
services, unless the comparison can be substantiated
by reference to verifiable, objective data;

(5) states or implies that the lawyer is able to
influence improperly or upon irrelevant grounds any
tribunal, legislative body, or public official;

(6) designates one or more specific areas of practice
in an advertisement in the public media or in a
solicitation communication unless the advertising or
soliciting lawyer is competent to handle legal
matters in each such area of practice; or

(7) uses an actor or model to portray a client of the
lawyer or law firm.

(b) Rule 7.02(a)(6) does not require that a lawyer be
certified by the Texas Board of Legal Specialization at the
time of advertising in a specific area of practice, but
such certification shall conclusively establish that such
lawyer satisfies the requirements of Rule 7.02(a)(6) with
respect to the area(s) of practice in which such lawyer is
certified.

(c) A lawyer shall not advertise in the public media or
state in a solicitation communication that the lawyer is a
specialist except as permitted under Rule 7.04.

(d) Any statement or disclaimer required by these rules
shall be made in each language used in the advertisement
or solicitation communication with respect to which
such required statement or disclaimer relates; provided
however, the mere statement that a particular language
is spoken or understood shall not alone result in the
need for a statement or disclaimer in that language.

Comment:

1. These Rules permit the dissemination of information
that is not false or misleading about a lawyer’s or law
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firm’s name, address, e-mail address, website, and
telephone number; the kinds of services the lawyer will
undertake; the basis on which the lawyer’s fees are
determined, including prices for specific services and
payment and credit arrangements; a lawyer’s foreign
language abilities; names of references and, with their
consent, names of clients regularly represented; and
other similar information that might invite the attention of
those seeking legal assistance.

Communications about Fields of Practice

2. Lawyers often benefit from associating with other
lawyers for the development of practice areas. Thus,
practitioners have established associations, organizations,
institutes, councils, and practice groups to promote,
discuss, and develop areas of the law, and to advance
continuing education and skills development. While such
activities are generally encouraged, participating lawyers
must refrain from creating or using designations, titles, or
certifications which are false or misleading. A lawyer
shall not advertise that the lawyer is a member of an
organization whose name implies that members
possess special competence, unless the organization
meets the standards of Rule 7.02(b). Merely stating a
designated class of membership, such as Associate,
Master, Barrister, Diplomate, or Advocate, does not, in
itself, imply special competence violative of these Rules.

3. Paragraph (b) of this Rule permits a lawyer to
communicate that the lawyer does or does not practice
in particular areas of law. A lawyer is generally permitted
to state that the lawyer “concentrates in” or is a
“specialist,” practices a “specialty,” or “specializes in”
particular fields based on the lawyer’s experience,
specialized training or education, but such communications
are subject to the “false and misleading” standard
applied by Rule 7.01 to communications concerning a
lawyer’s services.

4. The Patent and Trademark Office has a long-
established policy of designating lawyers practicing
before the Office. The designation of Admiralty practice
also has a long historical tradition associated with
maritime commerce and the federal courts. A lawyer’s
communications about these practice areas are not
prohibited by this Rule.

Certified Specialist

5.  This Rule permits a lawyer to state that the lawyer is
certified as a specialist in a field of law if such
certification is granted by the Texas Board of Legal
Specialization or by an organization that applies
standards of experience, knowledge and proficiency to

ensure that a lawyer’s recognition as a specialist is
meaningful and reliable, if the organization is accredited
by the Texas Board of Legal Specialization. To ensure that
consumers can obtain access to useful information
about an organization granting certification, the name of
the certifying organization must be included in any
communication regarding the certification.

1. The Rules within Part VII are intended to regulate
communications made for the purpose of obtaining
professional employment. They are not intended to
affect other forms of speech by lawyers, such as
political advertisements or political commentary, except
insofar as a lawyer’s effort to obtain employment is
linked to a matter of current public debate.

2. This Rule governs all communications about a
lawyer’s services, including advertisements regulated by
Rule 7.04 and solicitation communications regulated by
Rules 7.03 and 7.05. Whatever means are used to make
known a lawyer’s services, statements about them
must be truthful and nondeceptive.

3. Sub-paragraph (a)(1) recognizes that statements can
be misleading both by what they contain and what they
leave out. Statements that are false or misleading for
either reason are prohibited. A truthful statement is
misleading if it omits a fact necessary to make the
lawyer’s communication considered as a whole not
materially misleading. A truthful statement is also
misleading if there is a substantial likelihood that it will
lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for
which there is no reasonable factual foundation.

4.  Sub-paragraphs (a)(2) and (3) recognize that truthful
statements may create “unjustified expectations.” For
example, an advertisement that truthfully reports that a
lawyer obtained a jury verdict of a certain amount on
behalf of a client would nonetheless be misleading if it
were to turn out that the verdict was overturned on
appeal or later compromised for a substantially reduced
amount, and the advertisement did not disclose such
facts as well. Even an advertisement that fully and
accurately reports a lawyer’s achievements on behalf of
clients or former clients may be misleading if presented
so as to lead a reasonable person to form an unjustified
expectation that the same results could be obtained for
other clients in similar matters without reference to the
specific factual and legal circumstances of each client’s
case. Those unique circumstances would ordinarily
preclude advertisements in the public media and
solicitation communications that discuss the results
obtained on behalf of a client, such as the amount of a
damage award, the lawyer’s record in obtaining
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favorable settlements or verdicts, as well as those that
contain client endorsements.

5. Sub-paragraph (a)(4) recognizes that comparisons of
lawyer’s services may also be misleading unless those
comparisons “can be substantiated by reference to
verifiable objective data.” Similarly, an unsubstantiated
comparison of the lawyer’s services or fees with the
services or fees of other lawyers may be misleading if
presented with such specificity as would lead a
reasonable person to conclude that the comparison can
be substantiated. Statements comparing a lawyer’s
services with those of another where the comparisons
are not susceptible of precise measurement or
verification, such as “we are the toughest lawyers in
town”, “we will get money for you when other lawyers
can’t”, or “we are the best law firm in Texas if you want a
large recovery,” can deceive or mislead prospective clients.

6. The inclusion of a disclaimer or qualifying language
may preclude a finding that a statement is likely to create
unjustified expectations or otherwise mislead a prospective
client, but it will not necessarily do so. Unless any such
qualifications and disclaimers are both sufficient and
displayed with equal prominence to the information to
which they pertain, that information can still readily
mislead prospective clients into believing that similar
results can be obtained for them without reference to
their specific factual and legal circumstances. Consequently,
in order not to be false, misleading, or deceptive, other of
these Rules require that appropriate disclaimers or
qualifying language must be presented in the same
manner as the communication and with equal prominence.
See Rules 7.04 (q) and 7.05(a)(2).

7.  On the other hand, a simple statement of a lawyer’s
own qualifications devoid of comparisons to other lawyers
does not pose the same risk of being misleading and so
does not violate sub- paragraph (a)(4). Similarly, a lawyer
making a referral to another lawyer may express a good
faith subjective opinion regarding that other lawyer.

8. Thus, this Rule does not prohibit communication of
information concerning a lawyer’s name or firm name,
address, and telephone numbers; the basis on which
the lawyer’s fees are determined, including prices for
specific services and payment and credit arrangements;
names of references and with their consent, names of
clients regularly represented; and other truthful information
that might invite the attention of those seeking legal
assistance. When a communication permitted by Rule
7.02 is made in the public media, the lawyer should
consult Rule 7.04 for further guidance and restrictions.
When a communication permitted by Rule 7.02 is made
by a lawyer through a solicitation communication, the

lawyer should consult Rules 7.03 and 7.05 for further
guidance and restrictions.

9.  Sub-paragraph (a)(5) prohibits a lawyer from stating or
implying that the lawyer has an ability to influence a
tribunal, legislative body, or other public official through
improper conduct or upon irrelevant grounds. Such
conduct brings the profession into disrepute, even though
the improper or irrelevant activities referred to are never
carried out, and so are prohibited without regard to the
lawyer’s actual intent to engage in such activities.

Communication of Fields of Practice

10. Paragraphs (a)(6), (b) and (c) of Rule 7.02 regulate
communications concerning a lawyer’s fields of practice
and should be construed together with Rule 7.04 or 7.05,
as applicable. If a lawyer in a public media advertisement
or in a solicitation communication designates one or
more specific areas of practice, that designation is at least
an implicit representation that the lawyer is qualified in
the areas designated. Accordingly, Rule 7.02(a)(6)
prohibits the designation of a field of practice unless the
communicating lawyer is in fact competent in the area.

11. Typically, one would expect competency to be
measured by special education, training, or experience in
the particular area of law designated. Because
certification by the Texas Board of Legal Specialization
involves special education, training, and experience,
certification by the Texas Board of Legal Specialization
conclusively establishes that a lawyer meets the
requirements of Rule 7.02(a)(6) in any area in which the
Board has certified the lawyer. However, competency
may be established by means other than certification by
the Texas Board of Legal Specialization. See Rule 7.04(b).

12. Lawyers who wish to advertise in the public media
that they specialize should refer to Rule 7.04. Lawyers
who wish to assert a specialty in a solicitation
communication should refer to Rule 7.05.

Actor Portrayal Of Clients

13. Sub-paragraph (a)(7) further protects prospective
clients from false, misleading, or deceptive
advertisements and solicitations by prohibiting the use
of actors to portray clients of a lawyer or law firm. Other
rules prohibit the use of actors to portray lawyers in the
advertising or soliciting lawyer’s firm. See Rules 7.04(g),
7.05(a). The truthfulness of such portrayals is extremely
difficult to monitor, and almost inevitably they involve
actors whose apparent physical and mental attributes
differ in a number of material respects from those of the
actual clients portrayed.
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Communication in a Second Language

14. The ability of lawyers to communicate in a second
language can facilitate the delivery and receipt of legal
services. Accordingly, it is in the best interest of the
public that potential clients be made aware of a lawyer’s
language ability. A lawyer may state an ability to
communicate in a second language without any further
elaboration. However, if a lawyer chooses to communicate
with potential clients in a second language, all statements
or disclaimers required by the Texas Disciplinary Rules of
Professional Conduct must also be made in that
language. See paragraph (d). Communicating some
information in one language while communicating the
rest in another is potentially misleading if the recipient
understands only one of the languages.

Rule 7.03. Solicitation and Other Prohibited Communications
Prohibited Solicitations and Payments

(a) The following definitions apply to this Rule:

(1) “Regulated telephone, social media, or other
electronic contact” means telephone, social media,
or electronic communication initiated by a lawyer, or
by a person acting on behalf of a lawyer, that involves
communication in a live or electronically interactive
manner.

(2) A lawyer “solicits” employment by making a
“solicitation communication,” as that term is defined
in Rule 7.01(b)(2).

(b) A lawyer shall not solicit through in-person contact,
or through regulated telephone, social media, or other
electronic contact, professional employment from a non-
client, unless the target of the solicitation is:

(1) another lawyer;

(2) a person who has a family, close personal, or prior
business or professional relationship with the lawyer;
or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services involved
for business matters.

(c) A lawyer shall not send, deliver, or transmit, or
knowingly permit or cause another person to send, deliver,
or transmit, a communication that involves coercion,
duress, overreaching, intimidation, or undue influence.

(d) A lawyer shall not send, deliver, or transmit, or
knowingly permit or cause another person to send,

deliver, or transmit, a solicitation communication to a
prospective client, if:

(1) the communication is misleadingly designed to
resemble a legal pleading or other legal document;
or

(2) the communication is not plainly marked or
clearly designated an “ADVERTISEMENT” unless the
target of the communication is:

(i)   another lawyer;

(ii)  a person who has a family, close personal, or
prior business or professional relationship
with the lawyer; or

(iii)  a person who is known by the lawyer to be
an experienced user of the type of legal
services involved for business matters.

(e) A lawyer shall not pay, give, or offer to pay or give
anything of value to a person not licensed to practice
law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as
an expression of appreciation that are neither intended
nor reasonably expected to be a form of compensation
for recommending a lawyer’s services.

(1) This Rule does not prohibit a lawyer from paying
reasonable fees for advertising and public relations
services or the usual charges of a lawyer referral
service that meets the requirements of Texas law.

(2) A lawyer may refer clients to another lawyer or a
nonlawyer professional pursuant to an agreement
not otherwise prohibited under these Rules that
provides for the other person to refer clients or
customers to the lawyer, if:

(i) the reciprocal referral agreement is not
exclusive;

(ii) clients are informed of the existence and
nature of the agreement; and

(iii)  the lawyer exercises independent professional
judgment in making referrals.

(f) A lawyer shall not, for the purpose of securing
employment, pay, give, advance, or offer to pay, give, or
advance anything of value to a prospective client, other
than actual litigation expenses and other financial
assistance permitted by Rule 1.08(d), or ordinary social
hospitality of nominal value.
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(g) This Rule does not prohibit communications
authorized by law, such as notice to members of a class
in class action litigation.

(a) A lawyer shall not by in-person contact, or by
regulated telephone or other electronic contact as
defined in paragraph (f) seek professional employment
concerning a matter arising out of a particular occurrence
or event, or series of occurrences or events, from a
prospective client or nonclient who has not sought the
lawyer’s advice regarding employment or with whom the
lawyer has no family or past or present attorney-client
relationship when a significant motive for the lawyer’s
doing so is the lawyer’s pecuniary gain. Notwithstanding
the provisions of this paragraph, a lawyer for a qualified
nonprofit organization may communicate with the organization’s
members for the purpose of educating the members to
understand the law, to recognize legal problems, to make
intelligent selection of counsel, or to use legal services.
In those situations where in-person or telephone or other
electronic contact is permitted by this paragraph, a lawyer
shall not have such a contact with a prospective client if:

(1) the communication involves coercion, duress,
fraud, overreaching, intimidation, undue influence, or
harassment;

(2) the communication contains information prohibited
by Rule 7.02(a); or

(3) the communication contains a false, fraudulent,
misleading, deceptive, or unfair statement or claim.

(b) A lawyer shall not pay, give, or offer to pay or give
anything of value to a person not licensed to practice
law for soliciting prospective clients for, or referring
clients or prospective clients to, any lawyer or firm, except
that a lawyer may pay reasonable fees for advertising
and public relations services rendered in accordance
with this Rule and may pay the usual charges of a
lawyer referral service that meets the requirements of
Occupational Code Title 5, Subtitle B, Chapter 952.

(c) A lawyer, in order to solicit professional employment,
shall not pay, give, advance, or offer to pay, give, or
advance anything of value, other than actual litigation
expenses and other financial assistance as permitted by
Rule 1.08(d), to a prospective client or any other person;
provided however, this provision does not prohibit the
payment of legitimate referral fees as permitted by Rule
1.04(f) or by paragraph (b) of this Rule.

(d)  A lawyer shall not enter into an agreement for, charge
for, or collect a fee for professional employment
obtained in violation of Rule 7.03(a), (b), or (c).

(e) A lawyer shall not participate with or accept referrals
from a lawyer referral service unless the lawyer knows
or reasonably believes that the lawyer referral service
meets the requirements of Occupational Code Title 5,
Subtitle B, Chapter 952.

(f) As used in paragraph (a), “regulated telephone or
other electronic contact” means any electronic
communication initiated by a lawyer or by any person
acting on behalf of a lawyer or law firm that will result in
the person contacted communicating in a live, interactive
manner with any other person by telephone or other
electronic means. For purposes of this Rule a website
for a lawyer or law firm is not considered a communication
initiated by or on behalf of that lawyer or firm.

Comment:

Solicitation by Public and Charitable Legal Services Organizations

1. Rule 7.01 provides that a “‘solicitation communication’
is a communication substantially motivated by pecuniary
gain.” Therefore, the ban on solicitation imposed by
paragraph (b) of this Rule does not apply to the activities
of lawyers working for public or charitable legal services
organizations.

Communications Directed to the Public or Requested

2. A lawyer’s communication is not a solicitation if it is
directed to the general public, such as through a
billboard, an Internet banner advertisement, a website or
a television commercial, or if it is made in response to a
request for information, including an electronic search for
information. The terms “advertisement” and “solicitation
communication” are defined in Rule 7.01(b).

The Risk of Overreaching

3. A potential for overreaching exists when a lawyer,
seeking pecuniary gain, solicits a person known to be in
need of legal services via in-person or regulated telephone,
social media, or other electronic contact. These forms of
contact subject a person to the private importuning of
the trained advocate in a direct interpersonal encounter.
The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services,
may find it difficult to fully evaluate all available alternatives
with reasoned judgment and appropriate self-interest in
the face of the lawyer’s presence and insistence upon
an immediate response. The situation is fraught with the
possibility of undue influence, intimidation, and overreaching.

4.  The potential for overreaching that is inherent in in-
person or regulated telephone, social media, or other

texasbar.com/tbj Vol. 83, No. 10 • Texas Bar Journal   781



electronic contact justifies their prohibition, since lawyers
have alternative means of conveying necessary information.
In particular, communications can be sent by regular mail
or e- mail, or by other means that do not involve communication
in a live or electronically interactive manner. These forms
of communications make it possible for the public to be
informed about the need for legal services, and about
the qualifications of available lawyers and law firms, with
minimal risk of overwhelming a person’s judgment.

5. The contents of live person-to-person contact can be
disputed and may not be subject to third-party scrutiny.
Consequently, they are much more likely to approach
(and occasionally cross) the dividing line between
accurate representations and those that are false and
misleading.

Targeted Mail Solicitation

6. Regular mail or e-mail targeted to a person that offers
to provide legal services that the lawyer knows or
reasonably should know the person needs in a particular
matter is a solicitation communication within the meaning
of Rule 7.01(b)(2), but is not prohibited by subsection (b)
of this Rule. Unlike in-person and electronically interactive
communication by “regulated telephone, social media, or
other electronic contact,” regular mail and e-mail can
easily be ignored, set aside, or reconsidered. There is a
diminished likelihood of overreaching because no lawyer
is physically present and there is evidence in tangible or
electronic form of what was communicated. See Shapero
v. Kentucky B. Ass’n, 486 U.S. 466 (1988).

Personal, Family, Business, and Professional Relationships

7. There is a substantially reduced likelihood that a
lawyer would engage in overreaching against a former
client, a person with whom the lawyer has a close personal,
family, business or professional relationship, or in situations
in which the lawyer is motivated by considerations other
than pecuniary gain. Nor is there a serious potential for
overreaching when the person contacted is a lawyer or
is known to routinely use the type of legal services
involved for business purposes. Examples include persons
who routinely hire outside counsel to represent an entity;
entrepreneurs who regularly engage business, employment
law, or intellectual property lawyers; small business
proprietors who routinely hire lawyers for lease or contract
issues; and other people who routinely retain lawyers
for business transactions or formations.

Constitutionally Protected Activities

8. Paragraph (b) is not intended to prohibit a lawyer from
participating in constitutionally protected activities of

public or charitable legal-service organizations or bona
fide political, social, civic, fraternal, employee, or trade
organizations whose purposes include providing or
recommending legal services to their members or
beneficiaries. See In re Primus, 436 U.S. 412 (1978).

Group and Prepaid Legal Services Plans

9. This Rule does not prohibit a lawyer from contacting
representatives of organizations or entities that may be
interested in establishing a group or prepaid legal plan
for their members, insureds, beneficiaries, or other third
parties. Such communications may provide information
about the availability and terms of a plan which the
lawyer or lawyer’s firm is willing to offer. This form of
communication is not directed to persons who are
seeking legal services for themselves. Rather, it is
usually addressed to a fiduciary seeking a supplier of
legal services for others, who may, if they choose,
become prospective clients of the lawyer. Under these
circumstances, the information transmitted is functionally
similar to the types of advertisements permitted by
these Rules.

Designation as an Advertisement

10. For purposes of paragraph (d)(2) of this Rule, a
communication is rebuttably presumed to be “plainly
marked or clearly designated an ‘ADVERTISEMENT’” if:
(a) in the case of a letter transmitted in an envelope,
both the outside of the envelope and the first page of
the letter state the word “ADVERTISEMENT” in bold face
all-capital letters that are 3/8” high on a uncluttered
background; (b) in the case of an e-mail message, the
first word in the subject line is “ADVERTISEMENT” in all
capital letters; and (c) in the case of a text message or
message on social media, the first word in the message
is “ADVERTISEMENT” in all capital letters.

Paying Others to Recommend a Lawyer

11. This Rule allows a lawyer to pay for advertising and
communications, including the usual costs of printed or
online directory listings or advertisements, television and
radio airtime, domain-name registrations, sponsorship
fees, and group advertising. A lawyer may compensate
employees, agents, and vendors who are engaged to
provide marketing or client development services, such
as publicists, public-relations personnel, business-development
staff, television and radio station employees or spokespersons,
and website designers.

12. This Rule permits lawyers to give nominal gifts as an
expression of appreciation to a person for recommending
the lawyer’s services or referring a prospective client.
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The gift may not be more than a token item as might be
given for holidays, or other ordinary social hospitality. A
gift is prohibited if offered or given in consideration of
any promise, agreement, or understanding that such a
gift would be forthcoming or that referrals would be
made or encouraged in the future.

13. A lawyer may pay others for generating client leads,
such as Internet-based client leads, as long as the lead
generator does not recommend the lawyer, any payment
to the lead generator is consistent with Rule 5.04(a)
(division of fees with nonlawyers) and Rule 5.04(c)
(nonlawyer interference with the professional independence
of the lawyer), and the lead generator’s communications
are consistent with Rule 7.01 (communications concerning
a lawyer’s services). To comply with Rule 7.01, a lawyer
must not pay a lead generator that states, implies, or
creates a reasonable impression that it is recommending
the lawyer, is making the referral without payment from
the lawyer, or has analyzed a person’s legal problems
when determining which lawyer should receive the
referral. See also Rule 5.03 (duties of lawyers and law
firms with respect to the conduct of nonlawyers); Rule
8.04(a)(1) (duty to avoid violating the Rules through the
acts of another).

Charges of and Referrals by a Legal Services Plan or Lawyer
Referral Service

14. A lawyer may pay the usual charges of a legal
services plan or a not-for-profit or qualified lawyer
referral service. A legal service plan is a prepaid or group
legal service plan or a similar delivery system that
assists people who seek to secure legal representation.
A lawyer referral service, on the other hand, is any
organization that holds itself out to the public as a
lawyer referral service. Qualified referral services are
consumer-oriented organizations that provide unbiased
referrals to lawyers with appropriate experience in the
subject matter of the representation and afford other
client protections, such as complaint procedures or
malpractice insurance requirements.

15. A lawyer who accepts assignments or referrals from
a legal service plan or referrals from a lawyer referral
service must act reasonably to assure that the activities
of the plan or service are compatible with the lawyer’s
professional obligations. Legal service plans and lawyer
referral services may communicate with the public, but
such communication must be in conformity with these
Rules. Thus, advertising must not be false or misleading,
as would be the case if the communications of a group
advertising program or a group legal services plan would
mislead the public to think that it was a lawyer referral
service sponsored by a state agency or bar association.

Reciprocal Referral Arrangements

16. A lawyer does not violate paragraph (e) of this Rule
by agreeing to refer clients to another lawyer or nonlawyer
professional, so long as the reciprocal referral agreement
is not exclusive, the client is informed of the referral
agreement, and the lawyer exercises independent
professional judgment in making the referral. Reciprocal
referral agreements should not be of indefinite duration
and should be reviewed periodically to determine
whether they comply with these Rules. A lawyer should
not enter into a reciprocal referral agreement with another
lawyer that includes a division of fees without determining
that the agreement complies with Rule 1.04(f).

Meals or Entertainment for Prospective Clients

17. This Rule does not prohibit a lawyer from paying for
a meal or entertainment for a prospective client that has
a nominal value or amounts to ordinary social hospitality.

1. In many situations, in-person, telephone, or other
prohibited electronic solicitations by lawyers involve
well-known opportunities for abuse of prospective clients.
Traditionally, the principal concerns presented by such
contacts are that they can overbear the prospective
client’s will, lead to hasty and ill advised decisions
concerning choice of counsel, and be very difficult to
police. The approach taken by this Rule may be found in
paragraph (f), which prohibits such communications if
they are initiated by or on behalf of a lawyer or law firm
and will result in the person contacted communicating
with any person by telephone or other electronic means.
Thus, forms of electronic communications are prohibited
that pose comparable dangers to face-to-face solicitations,
such as soliciting business and “chat rooms” or
transmitting an unsolicited, interactive communication to
a prospective client that, when accessed, puts the
recipient in direct contact with another person. Those
that do not present such opportunities for abuse, such
as pre-recorded telephone messages requiring a
separate return call to speak to or retain an attorney or
websites that must be accessed by an interested person
and that provide relevant and truthful information
concerning a lawyer or law firm, are permitted.

2. Nonetheless, paragraph (a) and (f) unconditionally
prohibit those activities only when profit for the lawyer is
a significant motive and the solicitation concerns
matters arising out of a particular occurrence, event, or
series of occurrences or events. The reason this outright
ban is so limited is that there are circumstances where
the dangers of such contacts can be reduced by less
restrictive means. As long as the conditions of sub-
paragraphs (a)(1) through (a)(3) are not violated by a
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given contact, a lawyer may engage in in-person,
telephone, or other electronic solicitations when the
solicitation is unrelated to a specific occurrence, event,
or series of occurrences or events. Similarly, subject to
the same restrictions, in-person, telephone, or other
electronic solicitations are permitted where the
prospective client either has a family or past or present
attorney-client relationship with the lawyer or where the
potential client had previously contacted the lawyer
about possible employment in the matter.

3. In addition, Rule 7.03(a) does not prohibit a lawyer for
a qualified non-profit organization from in-person, telephone,
or other electronic solicitation of prospective clients for
purposes related to that organization. Historically and by
law, nonprofit legal aid agencies, unions, and other
qualified nonprofit organizations and their lawyers have
been permitted to solicit clients in-person or by
telephone, and more modern electronic means of
communication pose no additional threats to consumers
justifying a more restrictive treatment. Consequently,
Rule 7.03(a) is not in derogation of those organizations’
constitutional rights to employ such methods. Attorneys
for such nonprofit organizations, however, remain
subject to this Rule’s general prohibitions against undue
influence, intimidation, overreaching, and the like.

Paying for Solicitation

4. Rule 7.03(b) does not prohibit a lawyer from paying
standard commercial fees for advertising or public
relations services rendered in accordance with these
Rules. In addition, a lawyer may pay the fees required by
a lawyer referral service that meet the requirements of
Occupational Code Title 5, Subtitle B, Chapter 952.
However, paying, giving, or offering to pay or give
anything of value to persons not licensed to practice law
who solicit prospective clients for lawyers has always
been considered to be against the best interest of both
the public and the legal profession. Such actions
circumvent these Rules by having a non-lawyer do what
a lawyer is ethically proscribed from doing. Accordingly,
the practice is forbidden by Rule 7.03(b). As to payments
or gifts of value to licensed lawyers for soliciting
prospective clients, see Rule 1.04(f).

5. Rule 7.03(c) prohibits a lawyer from paying or giving
value directly to a prospective client or any other person
as consideration for employment by that client except as
permitted by Rule 1.08(d).

6. Paragraph (d) prohibits a lawyer from agreeing to or
charging for professional employment obtained in
violation of Rule 7.03. Paragraph (e) further requires a
lawyer to decline business generated by a lawyer

referral service unless the lawyer knows or reasonably
believes that service is operated in conformity with
statutory requirements.

7. References to “a lawyer” in this and other Rules
include lawyers who practice in law firms. A lawyer
associated with a firm cannot circumvent these Rules by
soliciting or advertising in the name of that firm in a way
that violates these Rules. See Rule 7.04(e).

Rule 7.04. Filing Requirements for Advertisements and
Solicitation Communications Advertisements in the Public
Media

(a) Except as exempt under Rule 7.05, a lawyer shall file
with the Advertising Review Committee, State Bar of
Texas, no later than ten (10) days after the date of
dissemination of an advertisement of legal services, or
ten (10) days after the date of a solicitation communication
sent by any means:

(1) a copy of the advertisement or solicitation
communication (including packaging if applicable) in
the form in which it appeared or will appear upon
dissemination;

(2) a completed lawyer advertising and solicitation
communication application; and

(3) payment to the State Bar of Texas of a fee
authorized by the Board of Directors.

(b) If requested by the Advertising Review Committee, a
lawyer shall promptly submit information to substantiate
statements or representations made or implied in an
advertisement or solicitation communication.

(c) A lawyer who desires to secure pre-approval of an
advertisement or solicitation communication may submit
to the Advertising Review Committee, not fewer than
thirty (30) days prior to the date of first dissemination,
the material specified in paragraph (a), except that in the
case of an advertisement or solicitation communication
that has not yet been produced, the documentation will
consist of a proposed text, production script, or other
description, including details about the illustrations,
actions, events, scenes, and background sounds that will
be depicted. A finding of noncompliance by the Advertising
Review Committee is not binding in a disciplinary
proceeding or action, but a finding of compliance is
binding in favor of the submitting lawyer as to all
materials submitted for pre-approval if the lawyer fairly
and accurately described the advertisement or solicitation
communication that was later produced. A finding of
compliance is admissible evidence if offered by a party.
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(a) A lawyer shall not advertise in the public media by
stating that the lawyer is a specialist, except as
permitted under Rule 7.04(b) or as follows:

(1)  A lawyer admitted to practice before the United
States Patent Office may use the designation “Patents,”
“Patent Attorney,” or “Patent Lawyer,” or any
combination of those terms. A lawyer engaged in the
trademark practice may use the designation “Trademark,”
“Trademark Attorney,” or “Trademark Lawyer,” or
any combination of those terms. A lawyer engaged
in patent and trademark practice may hold himself or
herself out as specializing in “Intellectual Property
Law,” “Patent, Trademark, Copyright Law and Unfair
Competition,” or any of those terms.

(2) A lawyer may permit his or her name to be listed
in lawyer referral service offices that meet the
requirements of Occupational Code Title 5, Subtitle
B, Chapter 952, according to the areas of law in
which the lawyer will accept referrals.

(3)  A lawyer available to practice in a particular area
of law or legal service may distribute to other
lawyers and publish in legal directories and legal
newspapers (whether written or electronic) a listing
or an announcement of such availability. The listing
shall not contain a false or misleading representation
of special competence or experience, but may
contain the kind of information that traditionally has
been included in such publications.

(b) A lawyer who advertises in the public media:

(1) shall publish or broadcast the name of at least
one lawyer who is responsible for the content of
such advertisement; and

(2)  shall not include a statement that the lawyer has
been certified or designated by an organization as
possessing special competence or a statement that
the lawyer is a member of an organization the name
of which implies that its members possess special
competence, except that:

(i)    a lawyer who has been awarded a Certificate
of Special Competence by the Texas Board
of Legal Specialization in the area so advertised,
may state with respect to each such area,
“Board Certified, area of specialization --
Texas Board of Legal Specialization;” and

(ii)  a lawyer who is a member of an organization
the name of which implies that its members
possess special competence, or who has

been certified or designated by an organization
as possessing special competence, may
include a factually accurate statement of
such membership or may include a factually
accurate statement, “Certified area of
specialization name of certifying organization,”
but such statements may be made only if
that organization has been accredited by the
Texas Board of Legal Specialization as a bona
fide organization that admits to membership or
grants certification only on the basis of
objective, exacting, publicly available standards
(including high standards of individual character,
conduct, and reputation) that are reasonably
relevant to the special training or special
competence that is implied and that are in
excess of the level of training and competence
generally required for admission to the Bar; and

(3) shall, in the case of infomercial or comparable
presentation, state that the presentation is an
advertisement;

(i)    both verbally and in writing at its outset, after
any commercial interruption, and at its
conclusion; and

(ii) in writing during any portion of the
presentation that explains how to contact a
lawyer or law firm.

(c) Separate and apart from any other statements, the
statements referred to in paragraph (b) shall be displayed
conspicuously, and in language easily understood by an
ordinary consumer.

(d) Subject to the requirements of Rules 7.02 and 7.03
and of paragraphs (a), (b), and (c) of this Rule, a lawyer
may, either directly or through a public relations or advertising
representative, advertise services in the public media,
such as (but not limited to) a telephone directory, legal
directory, newspaper or other periodical, outdoor display,
radio, television, the Internet, or electronic, or digital media.

(e) All advertisements in the public media for a lawyer or
firm must be reviewed and approved in writing by the
lawyer or a lawyer in the firm.

(f) A copy or recording of each advertisement in the
public media and relevant approval referred to in
paragraph (e), and a record of when and where the
advertisement was used, shall be kept by the lawyer or
firm for four years after its last dissemination.

(g) In advertisements in the public media, any person
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who portrays a lawyer whose services or whose firm’s
services are being advertised, or who narrates an
advertisement as if he or she were such a lawyer, shall
be one or more of the lawyers whose services are being
advertised.

(h) If an advertisement in the public media by a lawyer
or firm discloses the willingness or potential willingness
of the lawyer or firm to render services on a contingent
fee basis, the advertisement must state whether the
client will be obligated to pay all or any portion of the
court costs and, if a client may be liable for other
expenses, this fact must be disclosed. If specific
percentage fees or fee ranges of contingent fee work
are disclosed in such advertisement, it must also
disclose whether the percentage is computed before or
after expenses are deducted from the recovery.

(i) A lawyer who advertises in the public media a
specific fee or range of fees for a particular service shall
conform to the advertised fee or range of fees for the
period during which the advertisement is reasonably
expected to be in circulation or otherwise expected to
be effective in attracting clients, unless the
advertisement specifies a shorter period; but in no
instance is the lawyer bound to conform to the
advertised fee or range of fees for a period of more than
one year after the date of publication.

(j)  A lawyer or firm who advertises in the public media
must disclose the geographic location, by city or town,
of the lawyer’s or firm’s principal office. A lawyer or firm
shall not advertise the existence of any office other than
the principal office unless:

(1) that other office is staffed by a lawyer at least
three days a week; or

(2)  the advertisement states:

(i)   the days and times during which a lawyer
will be present at that office, or

(ii) that meetings with lawyers will be by
appointment only.

(k) A lawyer may not, directly or indirectly, pay all or a
part of the cost of an advertisement in the public media
for a lawyer not in the same firm unless such
advertisement discloses the name and address of the
financing lawyer, the relationship between the
advertising lawyer and the financing lawyer, and
whether the advertising lawyer is likely to refer cases
received through the advertisement to the financing
lawyer.

(l)   If an advertising lawyer knows or should know at the
time of an advertisement in the public media that a case
or matter will likely be referred to another lawyer or firm,
a statement of such fact shall be conspicuously included
in such advertisement.

(m) No motto, slogan or jingle that is false or misleading
may be used in any advertisement in the public media.

(n) A lawyer shall not include in any advertisement in the
public media the lawyer’s association with a lawyer
referral service unless the lawyer knows or reasonably
believes that the lawyer referral service meets the requirements
of Occupational Code Title 5, Subtitle B, Chapter 952.

(o) A lawyer may not advertise in the public media as
part of an advertising cooperative or venture of two or
more lawyers not in the same firm unless each such
advertisement:

(1) states that the advertisement is paid for by the
cooperating lawyers;

(2) names each of the cooperating lawyers;

(3) sets forth conspicuously the special competency
requirements required by Rule 7.04(b) of lawyers
who advertise in the public media;

(4) does not state or imply that the lawyers
participating in the advertising cooperative or venture
possess professional superiority, are able to perform
services in a superior manner, or possess special
competence in any area of law advertised, except
that the advertisement may contain the information
permitted by Rule 7.04(b)(2); and

(5) does not otherwise violate the Texas Disciplinary
Rules of Professional Conduct.

(p) Each lawyer who advertises in the public media as
part of an advertising cooperative or venture shall be
individually responsible for:

(1) ensuring that each advertisement does not violate
this Rule; and

(2) complying with the filing requirements of Rule 7.07.

(q) If these rules require that specific qualifications,
disclaimers or disclosures of information accompany
communications concerning a lawyer’s services, the
required qualifications, disclaimers or disclosures must
be presented in the same manner as the communication
and with equal prominence.
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(r) A lawyer who advertises on the Internet must display
the statements and disclosures required by Rule 7.04.

Comment:

1.   The Advertising Review Committee shall report to the
appropriate disciplinary authority any lawyer whom,
based on filings with the Committee, it reasonably
believes disseminated a communication that violates
Rules 7.01, 7.02, or 7.03, or otherwise engaged in
conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness, or fitness as a lawyer
in other respects. See Rule 8.03(a).

Multiple Solicitation Communications

2. Paragraph (a) does not require that a lawyer submit a
copy of each written solicitation letter a lawyer sends. If
the same form letter is sent to several persons, only a
representative sample of each form letter, along with a
representative sample of the envelopes used to mail the
letters, need be filed.

Requests for Additional Information

3. Paragraph (b) does not empower the Advertising
Review Committee to seek information from a lawyer to
substantiate statements or representations made or
implied in communications about legal services that
were not substantially motivated by pecuniary gain.

1.   Neither Rule 7.04 nor Rule 7.05 prohibits communications
authorized by law, such as notice to members of a class
in class action litigation.

Advertising Areas of Practice and Special Competence

2. Paragraphs (a) and (b) permit a lawyer, under the
restrictions set forth, to indicate areas of practice in
advertisements about the lawyer’s services. See also
paragraph (d). The restrictions are designed primarily to
require that accurate information be conveyed. These
restrictions recognize that a lawyer has a right protected
by the United States Constitution to advertise publicly,
but that the right may be regulated by reasonable
restrictions designed to protect the public from false or
misleading information. The restrictions contained in
Rule 7.04 are based on the experience of the legal
profession in the State of Texas and are designed to
curtail what experience has shown to be misleading and
deceptive advertising. To ensure accountability, sub-
paragraph (b)(1) requires identification of at least one
lawyer responsible for the content of the advertisement.

3. Because of long-standing tradition a lawyer admitted

to practice before the United States Patent Office may
use the designation “patents,” “patent attorney,” or
“patent lawyer” or any combination of those terms. As
recognized by paragraph (a)(1), a lawyer engaged in
patent and trademark practice may hold himself out as
concentrating in “intellectual property law,” “patents, or
trademarks and related matters,” or “patent, trademark,
copyright law and unfair competition” or any
combination of those terms.

4. Paragraph (a)(2) recognizes the propriety of listing a
lawyer’s name in legal directories according to the areas
of law in which the lawyer will accept new matters. The
same right is given with respect to lawyer referral
service offices, but only if those services comply with
statutory guidelines. The restriction in paragraph (a)(2)
does not prevent a legal aid agency or prepaid legal
services plan from advertising legal services provided
under its auspices.

5. Paragraph (a)(3) continues the historical exception that
permits advertisements by lawyers to other lawyers in
legal directories and legal newspapers (whether written
or electronic), subject to the same requirements of
truthfulness that apply to all other forms of lawyer
advertising. Such advertisements traditionally contain
information about the name, location, telephone
numbers, and general availability of a lawyer to work on
particular legal matters. Other information may be
included so long as it is not false or misleading. Because
advertisements in these publications are not available to
the general public, lawyers who list various areas of
practice are not required to comply with paragraph (b).

6. Some advertisements, sometimes known as tombstone
advertisements, mention only such matters as the name
of the lawyer or law firm, a listing of lawyers associated
with the firm, office addresses and telephone numbers,
office and telephone service hours, dates of admission
to bars, the acceptance of credit cards, and fees. The
content of such advertisements is not the kind of
information intended to be regulated by Rule 7.04 (b).
However, if the advertisement in the public media
mentions any area of the law in which the lawyer
practices, then, because of the likelihood of misleading
material, the lawyer must comply with paragraph (b).

7. Sometimes lawyers choose to advertise in the public
media the fact that they have been certified or
designated by a particular organization or that they are
members of a particular organization. Such statements
naturally lead the public to believe that the lawyer
possesses special competence in the area of law
mentioned. Consequently, in order to ensure that the
public will not be misled by such statements, sub-
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paragraph (b)(2) and paragraph (c) place limited but
necessary restrictions upon a lawyer’s basic right to
advertise those affiliations.

8. Rule 7.04(b)(2) gives lawyers who possess certificates
of specialization from the Texas Board of Legal
Specialization or other meritorious credentials from
organizations approved by the Board the option of
stating that fact, provided that the restrictions set forth
in subparagraphs (b)(2)(i) and (b)(2)(ii) are followed.

9. Paragraph (c) is intended to ensure against misleading
or material variations from the statements required by
paragraph (b).

10.Paragraphs (e) and (f) provide the advertising lawyer,
the Bar, and the public with requisite records should
questions arise regarding the propriety of a public media
advertisement. Paragraph (e), like paragraph (b)(1),
ensures that a particular attorney accepts responsibility
for the advertisement. It is in the public interest and in
the interest of the legal profession that the records of
those advertisements and approvals be maintained.

Examples of Prohibited Advertising

11.Paragraphs (g) through (o) regulate conduct that has
been found to mislead or be likely to mislead the public.
Each paragraph is designed to protect the public and to
guard the legal profession against these documented
misleading practices while at the same time respecting
the constitutional rights of any lawyer to advertise.

12.Paragraph (g) prohibits lawyers from misleading the
public into believing a non-lawyer portrayor or narrator in
the advertisement is one of the lawyers prepared to
perform services for the public. It does not prohibit the
narration of an advertisement in the third person by an
actor, as long as it is clear to those hearing or seeing the
advertisement that the actor is not a lawyer prepared to
perform services for the public.

13.Contingent fee contracts present unusual opportunities
for deception by lawyers or for misunderstanding by the
public. By requiring certain disclosures, paragraph (h)
safeguards the public from misleading or potentially
misleading advertisements that involve representation
on a contingent fee basis. The affirmative requirements
of paragraph (h) are not triggered solely by the
expression of “contingent fee” or “percentage fee” in the
advertisement. To the contrary, they encompass
advertisements in the public media where the lawyer or
firm expresses a mere willingness or potential
willingness to render services for a contingent fee.
Therefore, statements in an advertisement such as “no

fee if no recovery” or “fees in the event of recovery
only” are clearly included as a form of advertisement
subject to the disclosure requirements of paragraph (h).

14. Paragraphs (i), (j), (k) and (l) jointly address the
problem of advertising that experience has shown
misleads the public concerning the fees that will be
charged, the location where services will be provided, or
the attorney who will be performing these services.
Together they prohibit the same sort of “bait and
switch” advertising tactics by lawyers that are
universally condemned.

15. Paragraph (i) requires a lawyer who advertises a
specific fee or range of fees in the public media to honor
those commitments for the period during which the
advertisement is reasonably expected to be in
circulation or otherwise expected to be effective in
attracting clients, unless the advertisement itself
specifies a shorter period. In no event, however, is a
lawyer required to honor an advertised fee or range of
fees for more than one year after publication.

16. Paragraph (j) prohibits advertising the availability of a
satellite office unless the requirements of subparagraphs
(1) or (2) are satisfied. Paragraph (j) does not require,
however, that a lawyer or firm specify which of several
properly advertised offices is its “principal” one, as long
as the principal office is among those advertised and
the advertisement discloses the city or town in which
that office is located. Experience has shown that, in the
absence of such regulation, members of the public have
been misled into employing a lawyer in a distant city
who advertises that there is a nearby satellite office, only
to learn later that the lawyer is rarely available to the
client because the nearby office is seldom open or is
staffed only by lay personnel. Paragraph (j) is not
intended to restrict the ability of legal services programs
to advertise satellite offices in remote parts of the
program’s service area even if those satellite offices are
staffed irregularly by attorneys. Otherwise low-income
individuals in and near such communities might be
denied access to the only legal services truly available to
them.

17. When a lawyer or firm advertises, the public has a
right to expect that lawyer or firm will perform the legal
services. Experience has shown that attorneys not in
the same firm may create a relationship wherein one will
finance advertising for the other in return for referrals.
Nondisclosure of such a referral relationship is
misleading to the public. Accordingly, paragraph (k)
prohibits such a relationship between an advertising
lawyer and a lawyer who finances the advertising unless
the advertisement discloses the nature of the financial
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relationship between the two lawyers. Paragraph (l)
addresses the same problem from a different
perspective, requiring a lawyer who advertises the
availability of legal services and who know or should
know at the time that the advertisement is placed in the
media that business will likely be referred to another
lawyer or firm, to include a conspicuous statement of
that fact in any such advertising. This requirement
applies whether or not the lawyer to whom the
business is referred is financing the advertisements of
the referring lawyer. It does not, however, require
disclosure of all possible scenarios under which a
referral could occur, such as an unforeseen need to
associate with a specialist in accordance with Rule
1.01(a) or the possibility of a referral if a prospective
client turns out to have a conflict of interest precluding
representation by the advertising lawyer. Lawyers
participating in any type of arrangement to refer cases
must comply with Rule 1.04(f).

18. Paragraph (m) protects the public by forbidding
mottos, slogans, and jingles that are false or misleading.
There are, however, mottos, slogans, and jingles that are
informative rather than false or misleading. Accordingly,
paragraph (m) recognizes an advertising lawyer’s
constitutional right to include appropriate mottos,
slogans, and jingles in advertising.

19. Some lawyers choose to band together in a
cooperative or joint venture to advertise. Although those
arrangements are lawful, the fact that several
independent lawyers have joined together in a single
advertisement increases the risk of misrepresentation or
other forms of inappropriate expression. Special care
must be taken to ensure that cooperative
advertisements identify each cooperating lawyer, state
that each cooperating lawyer is paying for the
advertisement, and accurately describe the professional
qualifications of each cooperating lawyer. See paragraph
(o). Furthermore, each cooperating lawyer must comply
with the filing requirements of Rule 7.07. See paragraph (p).

20. The use of disclosures, disclaimers and qualifying
information is necessary to inform the public about
various aspects of a lawyer or firm’s practice in public
media advertising and solicitation communications. In
order to ensure that disclaimers required by these rules
are conspicuously displayed, paragraph (q) requires that
such statements be presented in the same manner as
the communication and with prominence equal to that
of the matter to which it refers. For example, in a
television advertisement that necessitates the use of a
disclaimer, if a statement or claim is made verbally, the
disclaimer should also be included verbally in the
commercial. When a statement or claim appears in print,

the accompanying disclaimer must also appear in print
with equal prominence and legibility.

Rule 7.05. Communications Exempt from Filing Requirements
Prohibited Written, Electronic, Or Digital Solicitations

The following communications are exempt from the
filing requirements of Rule 7.04 unless they fail to
comply with Rules 7.01, 7.02, and 7.03:

(a) any communication of a bona fide nonprofit legal aid
organization that is used to educate members of the
public about the law or to promote the availability of free
or reduced-fee legal services;

(b) information and links posted on a law firm website,
except the contents of the website homepage, unless
that information is otherwise exempt from filing;

(c) a listing or entry in a regularly published law list;

(d) an announcement card stating new or changed
associations, new offices, or similar changes relating to a
lawyer or law firm, or a business card;

(e) a professional newsletter in any media that it is sent,
delivered, or transmitted only to:

(1) existing or former clients;

(2) other lawyers or professionals;

(3) persons known by the lawyer to be experienced
users of the type of legal services involved for
business matters;

(4) members of a nonprofit organization which has
requested that members receive the newsletter; or

(5) persons who have asked to receive the newsletter;

(f)  a solicitation communication directed by a lawyer to:

(1) another lawyer;

(2) a person who has a family, close personal, or prior
business or professional relationship with the lawyer;
or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services
involved for business matters;

(g) a communication in social media or other media,
which does not expressly offer legal services, and that:
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(1) is primarily informational, educational, political, or
artistic in nature, or made for entertainment purposes; or

(2) consists primarily of the type of information commonly
found on the professional resumes of lawyers;

(h) an advertisement that:

(1) identifies a lawyer or a firm as a contributor or
sponsor of a charitable, community, or public interest
program, activity, or event; and

(2) contains no information about the lawyers or firm
other than names of the lawyers or firm or both,
location of the law offices, contact information, and
the fact of the contribution or sponsorship;

(i)   communications that contain only the following types
of information:

(1) the name of the law firm and any lawyer in the
law firm, office addresses, electronic addresses, social
media names and addresses, telephone numbers, office
and telephone service hours, telecopier numbers, and a
designation of the profession, such as “attorney,”
“lawyer,” “law office,” or “firm;”

(2) the areas of law in which lawyers in the firm
practice, concentrate, specialize, or intend to practice;

(3) the admission of a lawyer in the law firm to the
State Bar of Texas or the bar of any court or jurisdiction;

(4) the educational background of the lawyer;

(5) technical and professional licenses granted by this
state and other recognized licensing authorities;

(6) foreign language abilities;

(7) areas of law in which a lawyer is certified by the
Texas Board of Legal Specialization or by an organization
that is accredited by the Texas Board of Legal Specialization;

(8) identification of prepaid or group legal service
plans in which the lawyer participates;

(9) the acceptance or nonacceptance of credit cards;

(10) fees charged for an initial consultation or routine
legal services;

(11) identification of a lawyer or a law firm as a
contributor or sponsor of a charitable, community, or
public interest program, activity or event;

(12) any disclosure or statement required by these
Rules; and

(13) any other information specified in orders promulgated
by the Supreme Court of Texas.

(a) A lawyer shall not send, deliver, or transmit or
knowingly permit or knowingly cause another person to
send, deliver, or transmit a written, audio, audio-visual,
digital media, recorded telephone message, or other
electronic communication to a prospective client for the
purpose of obtaining professional employment on behalf
of any lawyer or law firm if:

(1) the communication involves coercion, duress,
fraud, overreaching, intimidation, undue influence, or
harassment;

(2) the communication contains information prohibited
by Rule 7.02 or fails to satisfy each of the requirements
of Rule 7.04(a) through (c), and (g) through (q) that
would be applicable to the communication if it were
an advertisement in the public media; or

(3) the communication contains a false, fraudulent,
misleading, deceptive, or unfair statement or claim.

(b) Except as provided in paragraph (f) of this Rule, a
written, electronic, or digital solicitation communication
to prospective clients for the purpose of obtaining
professional employment:

(1) shall, in the case of a non-electronically transmitted
written communication, be plainly marked
“ADVERTISEMENT” on its first page, and on the face
of the envelope or other packaging used to transmit
the communication. If the written communication is
in the form of a self-mailing brochure or pamphlet,
the word “ADVERTISEMENT” shall be:

(i) in a color that contrasts sharply with the
background color; and

(ii) in a size of at least 3/8” vertically or three
times the vertical height of the letters used
in the body of such communication,
whichever is larger

(2)  shall, in the case of an electronic mail message,
be plainly marked “ADVERTISEMENT” in the subject
portion of the electronic mail and at the beginning of
the message’s text;

(3)  shall not be made to resemble legal pleadings or
other legal documents;

790 Texas Bar Journal • November 2020 texasbar.com



(4) shall not reveal on the envelope or other
packaging or electronic mail subject line used to transmit
the communication, or on the outside of a self-
mailing brochure or pamphlet, the nature of the legal
problem of the prospective client or non-client; and

(5) shall disclose how the lawyer obtained the
information prompting the communication to solicit
professional employment if such contact was
prompted by a specific occurrence involving the
recipient of the communication, or a family member
of such person(s).

(c) Except as provided in paragraph (f) of this Rule, an
audio, audio-visual, digital media, recorded telephone
message, or other electronic communication sent to
prospective clients for the purpose of obtaining
professional employment:

(1) shall, in the case of any such communication
delivered to the recipient by non-electronic means,
plainly and conspicuously state in writing on the
outside of any envelope or other packaging used to
transmit the communication, that it is an
“ADVERTISEMENT.”

(2) shall not reveal on any such envelope or other
packaging the nature of the legal problem of the
prospective client or non-client;

(3)  shall disclose, either in the communication itself
or in accompanying transmittal message, how the
lawyer obtained the information prompting such audio,
audio-visual, digital media, recorded telephone message,
or other electronic communication to solicit professional
employment, if such contact was prompted by a
specific occurrence involving the recipient of the
communication or a family member of such person(s);

(4)  shall, in the case of a recorded audio presentation
or a recorded telephone message, plainly state that it
is an advertisement prior to any other words being
spoken and again at the presentation’s or message’s
conclusion; and

(5) shall, in the case of an audio-visual or digital
media presentation, plainly state that the presentation
is an advertisement;

(i)  both verbally and in writing at the outset of
the presentation and again at its conclusion; and

(ii) in writing during any portion of the
presentation that explains how to contact a
lawyer or law firm.

(d) All written, audio, audio-visual, digital media, recorded
telephone message, or other electronic communications
made to a prospective client for the purpose of obtaining
professional employment of a lawyer or law firm must
be reviewed and either signed by or approved in writing
by the lawyer or a lawyer in the firm.

(e) A copy of each written, audio, audio-visual, digital
media, recorded telephone message, or other electronic
solicitation communication, the relevant approval thereof,
and a record of the date of each such communication;
the name, address, telephone number, or electronic
address to which each such communication was sent;
and the means by which each such communication was
sent shall be kept by the lawyer or firm for four years
after its dissemination.

(f)  The provisions of paragraphs (b) and (c) of this Rule
do not apply to a written, audio, audiovisual, digital
media, recorded telephone message, or other form, of
electronic solicitation communication:

(1) directed to a family member or a person with
whom the lawyer had or has an attorney client
relationship;

(2) that is not motivated by or concerned with a
particular past occurrence or event or a particular
series of past occurrences or events, and also is not
motivated by or concerned with the prospective
client’s specific existing legal problem of which the
lawyer is aware;

(3) if the lawyer’s use of the communication to
secure professional employment was not significantly
motivated by a desire for, or by the possibility of
obtaining, pecuniary gain; or

(4) that is requested by the prospective client.

Comment:

1.   This Rule exempts certain types of communications
from the filing requirements of Rule 7.04. Communications
that were not substantially motivated by pecuniary gain
do not need to be filed.

Website-Related Filings

2.  While the entire website of a lawyer or law firm must
be compliant with Rules 7.01 and 7.02, the only material
on the website that may need to be filed pursuant to
this Rule is the contents of the homepage. However,
even a homepage does not need to be filed if the
contents of the homepage are exempt from filing under
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the provisions of this Rule. Under Rule 7.04(c), a lawyer
may voluntarily seek pre-approval of any material that is
part of the lawyer’s website.

1. Rule 7.03 deals with in-person, telephone, and other
prohibited electronic contact between a lawyer and a
prospective client wherein the lawyer seeks professional
employment. Rule 7.04 deals with advertisements in the
public media by a lawyer seeking professional employment.
This Rule deals with solicitations between a lawyer and
a prospective client. Typical examples are letters or other
forms of correspondence (including those sent, delivered,
or transmitted electronically), recorded telephone messages,
audiotapes, videotapes, digital media, and the like,
addressed to a prospective client.

2. Written, audio, audio-visual, and other forms of
electronic solicitations raise more concerns than do
comparable advertisements. Being private, they are
more difficult to monitor, and for that reason paragraph
(e) requires retention for four years of certain information
regarding all such solicitations. See also Rule 7.07(a).
Paragraph (a) addresses such concerns as well as
problems stemming from exceptionally outrageous
communications such as solicitations involving fraud,
intimidation, or deceptive and misleading claims. Because
receipt of multiple solicitations appears to be most
pronounced and vexatious in situations involving accident
victims, paragraphs (b)(1), (b)(2), (c)(1), (c)(4) and (c)(5)
require that the envelope or other packaging used to
transmit the communication, as well as the communication
itself, plainly disclose that the communication is an
advertisement, while paragraphs (b)(5) and (c)(3) require
disclosure of the source of information if the solicitation
was prompted by a specific occurrence.

3. Because experience has shown that many written,
audio, audio-visual, electronic mail, and other forms of
electronic solicitations have been intrusive or misleading
by reason of being personalized or being disguised as
some form of official communication, special prohibitions
against such practices are necessary. The requirements
of paragraph (b) and (c) greatly lessen those dangers of
deception and harassment.

4. Newsletters or other works published by a lawyer that
are not circulated for the purpose of obtaining professional
employment are not within the ambit of paragraph (b) or (c).

5. This Rule also regulates audio, audio-visual, or other
forms of electronic communications being used to
solicit business. It includes such formats as recorded
telephone messages, movies, audio or audio-visual
recordings or tapes, digital media, the Internet, and other
comparable forms of electronic communications. It

requires that such communications comply with all of
the substantive requirements applicable to written solicitations
that are compatible with the different forms of media
involved, as well as with all requirements related to
approval of the communications and retention of records
concerning them. See paragraphs (c), (d), and (e).

6. In addition to addressing these special problems
posed by solicitations, Rule 7.05 regulates the content of
those communications. It does so by incorporating the
standards of Rule 7.02 and those of Rule 7.04 that would
apply to the solicitation were it instead a comparable
form of advertisement in the public media. See
paragraphs (a)(2) and (3). In brief, this approach means
that, except as provided in paragraph (f), a lawyer may
not include or omit anything from a solicitation unless
the lawyer could do so were the communication a
comparable form of advertisement in the public media.

7. Paragraph (f) provides that the restrictions in paragraph
(b) and (c) do not apply in certain situations because the
dangers of deception, harassment, vexation and
overreaching are quite low. For example, a written
solicitation may be directed to a family member or a
present or a former client, or in response to a request by
a prospective client without stating that it is an
advertisement. Similarly, a written solicitation may be
used in seeking general employment in commercial
matters from a bank or other corporation, when there is
neither concern with specific existing legal problems nor
concern with a particular past event or series of events.
All such communications, however, remain subject to
Rule 7.02 and paragraphs (h) through (o) of Rule 7.04.
See sub-paragraph (a)(2).

8. In addition, paragraph (f) allows such communications
in situations not involving the lawyer’s pecuniary gain.
For purposes of these rules, it is presumed that
communications made on behalf of a nonprofit legal aid
agency, union, or other qualified nonprofit organization
are not motivated by a desire for, or by the possibility of
obtaining, pecuniary gain, but that presumption may be
rebutted.

Rule 7.06. Prohibited Employment

(a) A lawyer shall not accept or continue employment in
a matter when that employment was procured by
conduct prohibited by any of Rules 7.01 through 7.035,
8.04(a)(2), or 8.04(a)(9), engaged in by that lawyer
personally or by another any other person whom the
lawyer ordered, encouraged, or knowingly permitted to
engage in such conduct.

(b) A lawyer shall not accept or continue employment in
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a matter when the lawyer knows or reasonably should
know that employment was procured by conduct prohibited
by any of Rules 7.01 through 7.035, 8.04(a)(2), or 8.04(a)(9),
engaged in by another any other person or entity that is
a shareholder, partner, or member of, an associate in, or of
counsel to that lawyer’s firm; or by any other person whom
any of the foregoing persons or entities ordered, encouraged,
or knowingly permitted to engage in such conduct.

(c) A lawyer who has not violated paragraph (a) or (b) in
accepting employment in a matter shall not continue
employment in that matter once the lawyer knows or
reasonably should know that the person procuring the
lawyer’s employment in the matter engaged in, or ordered,
encouraged, or knowingly permitted another to engage
in, conduct prohibited by any of Rules 7.01 through 7.035,
8.04(a)(2), or 8.04(a)(9) in connection with the matter unless
nothing of value is given thereafter in return for that
employment.

Comment:

1. This Rule deals with three different situations:
personal disqualification, imputed disqualification, and
referral-related payments.

Personal Disqualification

2. Paragraph (a) addresses situations where the lawyer
in question has violated the specified advertising rules or
other provisions dealing with serious crimes and barratry.
The Rule makes clear that the offending lawyer cannot
accept or continue to provide representation. This prohibition
also applies if the lawyer ordered, encouraged, or knowingly
permitted another to violate the Rules in question.

Imputed Disqualification

3. Second, paragraph (b) addresses whether other
lawyers in a firm can provide representation if a person
or entity in the firm has violated the specified advertising
rules or other provisions dealing with serious crimes and
barratry, or has ordered, encouraged, or knowingly
permitted another to engage in such conduct. The Rule
clearly indicates that the other lawyers cannot provide
representation if they knew or reasonably should have
known that the employment was procured by conduct
prohibited by the stated Rules. This effectively means
that, in such cases, the disqualification that arises from a
violation of the advertising rules and other specified
provisions is imputed to other members of the firm.

Restriction on Referral-Related Payments

4. Paragraph (c) deals with situations where a lawyer

knows or reasonably should know that a case referred
to the lawyer or the lawyer’s law firm was procured by
violation of the advertising rules or other specified
provisions. The Rule makes clear that, even if the
lawyer’s conduct did not violate paragraph (a) or (b), the
lawyer can continue to provide representation only if the
lawyer does not pay anything of value, such as a referral
fee, to the person making the referral.

Selection of a lawyer by a client often is a result of the
advice and recommendation of third parties--relatives,
friends, acquaintances, business associates, and other
lawyers. Although that method of referral is perfectly
legitimate, the client is best served if the
recommendation is disinterested and informed. All
lawyers must guard against creating situations where
referral from others is the consequence of some form of
prohibited compensation or from some form of false or
misleading communication, or by virtue of some other
violation of any of Rules 7.01 through 7.05, 8.04(a)(2), or
8.04(a)(9). Paragraph (a) forbids a lawyer who violated
these rules in procuring employment in a matter from
accepting or continuing employment in that matter. This
prohibition also applies if the lawyer ordered,
encouraged, or knowingly permitted another to violate
these rules. Paragraph (b) also forbids a lawyer from
accepting or continuing employment in a matter if the
lawyer knows or reasonably should know that a
member or employee of his or her firm or any other
person has procured employment in a matter as a result
of conduct that violates these rules. Paragraph (c)
addresses the situation where the lawyer becomes
aware that the matter was procured in violation of these
rules by an attorney or individual, but had no culpability.
In such circumstances, the lawyer may continue
employment and collect a fee in the matter as long as
nothing of value is given to the attorney or individual
involved in the violation of the rule(s). See also Rule
7.03(d), forbidding a lawyer to charge or collect a fee
where the misconduct involves violations of Rule 7.03(a),
(b), or (c).

Rule 7.07. Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations

(a) Except as provided in paragraphs (c) and (e) of this
Rule, a lawyer shall file with the Advertising Review
Committee of the State Bar of Texas, no later than the
mailing or sending by any means, including electronic, of
a written, audio, audio-visual, digital or other electronic
solicitation communication:

(1) a copy of the written, audio, audio-visual, digital, or
other electronic solicitation communication being
sent or to be sent to one or more prospective clients

texasbar.com/tbj Vol. 83, No. 10 • Texas Bar Journal   793



for the purpose of obtaining professional employment,
together with a representative sample of the envelopes
or other packaging in which the communications are
enclosed;

(2) a completed lawyer advertising and solicitation
communication application form; and

(3) a check or money order payable to the State Bar
of Texas for the fee set by the Board of Directors.
Such fee shall be for the sole purpose of defraying
the expense of enforcing the rules related to such
solicitations.

(b) Except as provided in paragraph (e) of this Rule, a
lawyer shall file with the Advertising Review Committee
of the State Bar of Texas, no later than the first
dissemination of an advertisement in the public media, a
copy of each of the lawyer’s advertisements in the
public media. The filing shall include:

(1) a copy of the advertisement in the form in which
it appears or will appear upon dissemination, such as
a videotape, audiotape, DVD, CD, a print copy, or a
photograph of outdoor advertising;

(2) a production script of the advertisement setting
forth all words used and describing in detail the
actions, events, scenes, and background sounds
used in such advertisement together with a listing of
the names and addresses of persons portrayed or
heard to speak, if the advertisement is in or will be in
a form in which the advertised message is not fully
revealed by a print copy or photograph;

(3) a statement of when and where the advertisement
has been, is, or will be used;

(4) a completed lawyer advertising and solicitation
communication application form; and

(5) a check or money order payable to the State Bar
of Texas for the fee set by the Board of Directors.
Such fee shall be for the sole purpose of defraying
the expense of enforcing the rules related to such
advertisements.

(c) Except as provided in paragraph (e) of this Rule, a
lawyer shall file with the Advertising Review Committee
of the State Bar of Texas no later than its first posting on
the internet or other comparable network of computers
information concerning the lawyer’s or lawyer’s firm’s
website. As used in this Rule, a “website” means a
single or multiple page file, posted on a computer server,
which describes a lawyer or law firm’s practice or

qualifications, to which public access is provided
through publication of a uniform resource locator (URL).
The filing shall include:

(1) the intended initial access page of a website;

(2) a completed lawyer advertising and solicitation
communication application form; and

(3) a check or money order payable to the State Bar
of Texas for the fee set by the Board of Directors.
Such fee shall be set for the sole purpose of
defraying the expense of enforcing the rules related
to such websites,

(d) A lawyer who desires to secure an advance advisory
opinion, referred to as a request for pre- approval,
concerning compliance of a contemplated solicitation
communication or advertisement may submit to the
Advertising Review Committee, not less than thirty (30)
days prior to the date of first dissemination, the material
specified in paragraph (a) or (b), or the intended initial
access page submitted pursuant to paragraph (c),
including the application form and required fee; provided
however, it shall not be necessary to submit a videotape
or DVD if the videotape or DVD has not then been
prepared and the production script submitted reflects in
detail and accurately the actions, events, scenes, and
background sounds that will be depicted or contained
on such videotapes or DVDs, when prepared, as well as
the narrative transcript of the verbal and printed portions
of such advertisement. If a lawyer submits an
advertisement or solicitation communication for pre-
approval, a finding of noncompliance by the Advertising
Review Committee is not binding in a disciplinary
proceeding or disciplinary action but a finding of
compliance is binding in favor of the submitting lawyer
as to all materials actually submitted for pre-approval if
the representations, statements, materials, facts and
written assurances received in connection therewith are
true and are not misleading. The finding of compliance
constitutes admissible evidence if offered by a party.

(e) The filing requirements of paragraphs (a), (b), and (c)
do not extend to any of the following materials, provided
those materials comply with Rule 7.02(a) through (c)
and, where applicable, Rule 7.04(a) through (c):

(1) an advertisement in the public media that
contains only part or all of the following information:

(i)  the name of the lawyer or firm and lawyers
associated with the firm, with office
addresses, electronic addresses, telephone
numbers, office and telephone service
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hours, telecopier numbers, and a
designation of the profession such as
“attorney”, “lawyer”, “law office”, or “firm;”

(ii)  the particular areas of law in which the lawyer
or firm specializes or possesses special
competence;

(iii) the particular areas of law in which the
lawyer or firm practices or concentrates or
to which it limits its practice;

(iv) the date of admission of the lawyer or
lawyers to the State Bar of Texas, to
particular federal courts, and to the bars of
other jurisdictions;

(v) technical and professional licenses granted
by this state and other recognized licensing
authorities;

(vi) foreign language ability;

(vii) fields of law in which one or more lawyers
are certified or designated, provided the
statement of this information is in
compliance with Rule 7.02(a) through (c).

(viii) identification of prepaid or group legal
service plans in which the lawyer participates;

(ix) the acceptance or nonacceptance of credit
cards;

(x) any fee for initial consultation and fee
schedule;

(xi) other publicly available information concerning
legal issues, not prepared or paid for by the
firm or any of its lawyers, such as news
articles, legal articles, editorial opinions, or
other legal developments or events, such as
proposed or enacted rules, regulations, or
legislation;

(xii) in the case of a website, links to other
websites;

(xiii) that the lawyer or firm is a sponsor of a
charitable, civic, or community program or
event, or is a sponsor of a public service
announcement;

(xiv) any disclosure or statement required by these
rules; and

(xv) any other information specified from time to
time in orders promulgated by the Supreme
Court of Texas;

(2)  an advertisement in the public media that:

(i)    identifies one or more lawyers or a firm as a
contributor to a specified charity or as a
sponsor of a specified charitable, community,
or public interest program, activity, or event;
and

(ii)  contains no information about the lawyers or
firm other than names of the lawyers or firm
or both, location of the law offices, and the
fact of the sponsorship or contribution;

(3)  a listing or entry in a regularly published law list;

(4) an announcement card stating new or changed
associations, new offices, or similar changes relating
to a lawyer or firm, or a tombstone professional card;

(5) in the case of communications sent, delivered, or
transmitted to, rather than accessed by, intended
recipients, a newsletter, whether written, digital, or
electronic, provided that it is sent, delivered, or
transmitted only to:

(i)   existing or former clients;

(ii)   other lawyers or professionals; or

(iii) members of a nonprofit organization that
meets the following conditions: the primary
purposes of the organization do not include
the rendition of legal services; the
recommending, furnishing, paying for, or
educating persons regarding legal services
is incidental and reasonably related to the
primary purposes of the organization; the
organization does not derive a financial
benefit from the rendition of legal services
by a lawyer; and the person for whom the
legal services are rendered, and not the
organization, is recognized as the client of
the lawyer who is recommended, furnished,
or paid by the organization;

(6) a solicitation communication that is not motivated
by or concerned with a particular past occurrence or
event or a particular series of past occurrences or
events, and also is not motivated by or concerned
with the prospective client’s specific existing legal
problem of which the lawyer is aware;
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(7) a solicitation communication if the lawyer’s use of
the communication to secure professional employment
was not significantly motivated by a desire for, or by
the possibility of obtaining, pecuniary gain; or

(8) a solicitation communication that is requested by
the prospective client.

(f)  if requested by the Advertising Review Committee, a
lawyer shall promptly submit information to substantiate
statements or representations made or implied in any
advertisement in the public media or solicitation
communication by which the lawyer seeks paid
professional employment.

Comment:

1. Rule 7.07 covers the filing requirements for public
media advertisements (see Rule 7.04) and written,
recorded, or other electronic solicitations (see Rule 7.05).
Rule 7.07(a) deals with solicitation communication sent
by a lawyer to one or more specified prospective clients.
Rule 7.07(b) deals with advertisements in the public
media. Rule 7.07(c) deals with websites. Although
websites are a form of advertisement in the public
media, they require different treatment in some respects
and so are dealt with separately. Each provision allows
the Bar to charge a fee for reviewing submitted
materials, but requires that fee be set solely to defray
the expenses of enforcing those provisions.

2. Copies of non-exempt solicitations communication or
advertisements in public media (including websites)
must be provided to the Advertising Review Committee
of the State Bar of Texas either in advance or
concurrently with dissemination, together with the fee
required by the State Bar of Texas Board of Directors.
Presumably, the Advertising Review Committee will
report to the appropriate grievance committee any
lawyer whom it finds from the reviewed products has
disseminated an advertisement in the public media or
solicitation communication that violates Rules 7.02, 7.03,
7.04, or 7.05, or, at a minimum, any lawyer whose
violation raises a substantial question as to that lawyer’s
honesty, trustworthiness, or fitness as a lawyer in other
respects. See Rule 8.03(a).

3. Paragraph (a) does not require that a lawyer submit a
copy of each and every written solicitation letter a
lawyer sends. If the same form letter is sent to several
people, only a representative sample of each form letter,
along with a representative sample of the envelopes
used to mail the letters, need be filed.

4.  A lawyer wishing to do so may secure an advisory

opinion from the Advertising Review Committee
concerning any proposed advertisement in the public
media (including a website) or any solicitation
communication in advance of its first use or
dissemination by complying with Rule 7.07(d). This
procedure is intended as a service to those lawyers who
want to resolve any possible doubts about their
proposed advertisements’ or solicitations’ compliance
with these Rules before utilizing them. Its use is purely
optional. No lawyer is required to obtain advance
clearance of any advertisement in the public media
(including a website) or any solicitation communication
from the State Bar. Although a finding of noncompliance
by the Advertising Review Committee is not binding in a
disciplinary proceeding, a finding of compliance is
binding in favor of the submitting lawyer as to all
materials actually submitted for review, as long as the
lawyer’s presentation to the Advertising Review
Committee in connection with that advisory opinion is
true and not misleading.

5. Under its Internal Rules and Operating Procedures,
the Advertising Review Committee is to complete its
evaluations no later than 25 days after the date of receipt
of a filing. The only way that the Committee can extend
that review period is to: (1) determine that there is
reasonable doubt whether the advertisement or
solicitation communication complies with these Rules;
(2) conclude that further examination is warranted but
cannot be completed within the 25-day period; and (3)
advise the lawyer of those determinations in writing
within that 25 day period. The Committee’s Internal
Rules and Operating Procedures also provide that a
failure to send such a communication to the lawyer
within the 25-day period constitutes approval of the
advertisement or solicitation communication.
Consequently, if an attorney submits an advertisement
in the public media (including a website) or a solicitation
communication to the Committee for advance approval
not less than 30 days prior to the date of first
dissemination as required by these Rules, the attorney
will receive an assessment of that advertisement or
communication before the date of its first intended use.

6. Consistent with the effort to protect the first
amendment rights of lawyers while ensuring the right of
the public to be free from misleading advertising and the
right of the Texas legal profession to maintain its
integrity, paragraph (e) exempts certain types of
advertisements and solicitation communications
prepared for the purpose of seeking paid professional
employment from the filing requirements of paragraphs
(a), (b), and (c). Those types of communications need
not be filed at all if they were not prepared to secure
paid professional employment.
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7. For the most part, the types of exempted advertising
listed in sub-paragraphs (e)(1) to (e)(5) are objective and
less likely to result in false, misleading or fraudulent
content. Similarly the types of exempted solicitation
communications listed in sub-paragraphs (e)(6) to (e)(8)
are those found least likely to result in harm to the
public. See Rule 7.05(f), and comment 7 to Rule 7.05. The
fact that a particular advertisement or solicitation made
by a lawyer is exempted from the filing requirements of
this Rule does not exempt a lawyer from the other
applicable obligations of these Rules. See generally
Rules 7.01 through 7.06.

8. Paragraph (f) does not empower the Advertising
Review Committee to seek information from a lawyer to
substantiate statements or representations made or
implied in advertisements or written communications
that do not seek to obtain paid professional employment
for that lawyer.

Reporting Professional Misconduct and Reciprocal
Discipline for Federal Court or Federal Agency Discipline

Texas Disciplinary Rules of Professional Conduct

Rule 8.03. Reporting Professional Misconduct

***

(f) A lawyer who has been disciplined by the attorney-
regulatory agency  of  another  jurisdiction, or by a federal
court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or
judgment. The notice must include a copy of the order
or judgment. For purposes of this paragraph, “discipline”
by a federal court or federal agency means a public
reprimand, suspension, or disbarment; the term does
not include a letter of “warning” or “admonishment”
or a similar advisory by a federal court or federal agency.

***

Texas Rules of Disciplinary Procedure

1.06.  Definitions:

***

CC.  “Professional Misconduct” includes:

***

2.  Attorney conduct that occurs in another
state or in the District of Columbia jurisdiction,

including before any federal court or federal
agency, and results in the disciplining of an
attorney in that other jurisdiction, if the conduct
is Professional Misconduct under the Texas
Disciplinary Rules of Professional Conduct.

***

9.01. Orders From Other Jurisdictions: Upon receipt of
information indicating that an attorney licensed to
practice law in Texas has been disciplined in another
jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently
seek to obtain a certified copy of the order or judgment
of discipline from the other jurisdiction, and file it with
the Board of Disciplinary Appeals along with a petition
requesting that the attorney be disciplined in Texas. A
certified copy of the order or judgment is prima facie
evidence of the matters contained therein, and a final
adjudication in another jurisdiction that an attorney
licensed to practice law in Texas has committed
Professional Misconduct is conclusive for the purposes
of a Disciplinary Action under this Part, subject to the
defenses set forth in Rule 9.04 below. For purposes of
this Part, “discipline” by a federal court or federal agency
means a public reprimand, suspension, or disbarment;
the term does not include a letter of “warning” or
“admonishment” or a similar advisory by a federal court
or federal agency.

***

[No Proposed Comment Changes Associated with this Item]

Assignment of Judges in Disciplinary Complaints and
Related Provisions

Texas Rules of Disciplinary Procedure

3.01.  Disciplinary Petition: If the Respondent timely elects
to have the Complaint heard by a district court, with or
without a jury, in accordance with Rule 2.15, the Chief
Disciplinary Counsel shall, not more than sixty days after
receipt of Respondent’s election to proceed in district
court, notify the Supreme Court of Texas Presiding Judge
of the administrative judicial region covering the county
of appropriate venue of the Respondent’s election by
transmitting a copy of the Disciplinary Petition in the
name of the Commission to the Clerk of the Supreme
Court of Texas Presiding Judge. The petition must contain:

A.  Notice that the action is brought by the
Commission for Lawyer Discipline, a committee
of the State Bar.
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B.      The name of the Respondent and the fact that
he or she is an attorney licensed to practice
law in the State of Texas.

C.   A request for assignment of an active district
judge to preside in the case.

CD.   Allegations necessary to establish proper venue.

DE.   A description of the acts and conduct that gave
rise to the alleged Professional Misconduct in
detail sufficient to give fair notice to Respondent
of the claims made, which factual allegations
may be grouped in one or more counts based
upon one or more Complaints.

EF.  A listing of the specific rules of the Texas
Disciplinary Rules of Professional Conduct
allegedly violated by the acts or conduct, or
other grounds for seeking Sanctions.

FG.  A demand for judgment that the Respondent
be  disciplined as warranted by the  facts and
for any other appropriate relief.

GH.  Any other matter that is required or may be
permitted by law or by these rules.

3.02.  Assignment of Judge:

A. Assignment Generally: Upon receipt of a
Disciplinary Petition, the Clerk of the Supreme
Court of Texas shall promptly bring the Petition
to the attention of the Supreme Court. The
Supreme Court Presiding Judge shall promptly
appoint assign an active district judge who
does not reside in the Administrative Judicial
District in which the Respondent resides
whose district does not include the county of
appropriate venue to preside in the case. An
assignment of a judge from another region
shall be under Chapter 74, Government Code.
The Presiding Judge and the Clerk of the
Supreme Court shall transmit a copy of the
Supreme Court’s appointing Presiding Judge’s
assignment order to the Chief Disciplinary
Counsel. Should the judge so appointed
assigned be unable to fulfill the appointment
assignment, he or she shall immediately
notify the Clerk of the Supreme Court
Presiding Judge, and the Supreme Court
Presiding Judge shall appoint assign a
replacement judge whose district does not
include the county of appropriate venue. The
A judge appointed assigned under this Rule

shall be subject to objection, recusal or
disqualification as provided by law the Texas
Rules of Civil Procedure and the laws of this
state. The objection, motion seeking recusal or
motion to disqualify must be filed by either
party not later than sixty days from the date
the Respondent is served with the Supreme
Court’s order appointing the judge within the
time provided by Rule 18a, Texas Rules of Civil
Procedure. In the event of objection, recusal or
disqualification, the Supreme Court Presiding
Judge shall appoint assign a replacement judge
within thirty days whose district does not
include the county of appropriate venue. If an
active district judge assigned to a disciplinary
case becomes a retired, senior, or former
judge, he or she may be assigned by the
Presiding Judge to continue to preside in the
case, provided the judge has been placed on
a visiting judge list. If the Presiding Judge
decides not to assign the retired, senior, or
former judge to continue to preside in the
case, the Presiding Judge shall assign an
active district judge whose district does not
include the county of appropriate venue. A
visiting judge may only be assigned if he or
she was originally assigned to preside in the
case while an active judge. Any judge
assigned under this Rule is not subject to
objection under Chapter 74, Government Code.

B. Transfer of Case: If the county of alleged venue
is successfully challenged, the case shall be
transferred to the county of proper venue. If
the case is transferred to a county in the
assigned judge’s district, the judge must
recuse himself or herself, unless the parties
waive the recusal on the record. In the event
of recusal, the Presiding Judge of the
administrative judicial region shall assign a
replacement judge whose district does not
include the county of appropriate venue. If the
case is transferred to a county outside the
administrative judicial region of the Presiding
Judge who made the assignment, the
Presiding Judge of the administrative judicial
region where the case is transferred shall
oversee assignment for the case and the
previously assigned judge shall continue to
preside in the case unless he or she makes a
good cause objection to continued
assignment, in which case the Presiding
Judge shall assign a replacement judge
whose district does not include the county of
appropriate venue.
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3.03.  Filing, Service and Venue: After the trial judge has
been appointed assigned, the Chief Disciplinary Counsel
shall promptly file the Disciplinary Petition and a copy of
the Supreme Court’s appointing Order Presiding Judge’s
assignment order with the district clerk of the county of
alleged venue. The Respondent shall then be served as
in civil cases generally with a copy of the Disciplinary
Petition and a copy of the Supreme Court’s appointing
Order Presiding Judge’s assignment order. In a Disciplinary
Action, venue shall be in the county of Respondent’s
principal place of practice; or if the Respondent does
not maintain a place of practice within the State of Texas,
in the county of Respondent’s residence; or if the
Respondent maintains neither a residence nor a place of
practice within the State of Texas, then in the county
where the alleged Professional Misconduct occurred, in
whole or in part. In all other instances, venue is in Travis
County, Texas.

[No Proposed Comment Associated with this Item]

Voluntary Appointment of Custodian Attorney
for Cessation of Practice

Texas Rules of Disciplinary Procedure

13.04. Voluntary Appointment of Custodian Attorney for
Cessation of Practice: In lieu of the procedures set forth
in Rules 13.02 and 13.03, an attorney ceasing practice or
planning for the cessation of practice (“appointing
attorney” for purposes of this Rule) may voluntarily
designate a Texas attorney licensed and in good
standing to act as custodian (“custodian attorney” for
purposes of this Rule) to assist in the final resolution and
closure of the attorney’s practice. The terms of the
appointing documents, which shall be signed and
acknowledged by the appointing attorney and custodian
attorney, may include any of the following duties
assumed:

A. Examine the client matters, including files and
records of the appointing attorney’s practice,
and obtain information about any matters that
may require attention.

B. Notify persons and entities that appear to be
clients of the appointing attorney of the
cessation of the law practice, and suggest
that they obtain other legal counsel.

C. Apply for extension of time before any court or
any administrative body pending the client’s
employment of other legal counsel.

D. With the prior consent of the client, file such
motions and pleadings on behalf of the client
as are required to prevent prejudice to the
client’s rights.

E. Give appropriate notice to persons or entities
that may be affected other than the client.

F. Arrange for surrender or delivery to the client
of the client’s papers, files, or other property.

The custodian attorney shall observe the attorney-client
relationship and privilege as if the custodian were the
attorney of the client and may make only such
disclosures as are necessary to carry out the purposes
of this Rule. Except for intentional misconduct or gross
negligence, no person acting as custodian attorney
under this Rule shall incur any liability by reason of the
actions taken pursuant to this Rule.

The privileges and limitations of liability contained herein
shall not apply to any legal representation taken over by
the custodian attorney.

[No Proposed Comment Associated with this Item]

[Clean Version]

Proposed Amendments to the
Texas Disciplinary Rules of Professional Conduct

and Texas Rules of Disciplinary Procedure

Scope and Objectives of Representation;
Clients with Diminished Capacity

Texas Disciplinary Rules of Professional Conduct

Rule 1.02. Scope and Objectives of Representation

(a) Subject to paragraphs (b), (c), (d), (e), and (f), a lawyer
shall abide by a client’s decisions:

(1) concerning the objectives and general methods
of representation;

(2) whether to accept an offer of settlement of a
matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the
lawyer, as to a plea to be entered, whether to waive
jury trial, and whether the client will testify.
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(b) A lawyer may limit the scope, objectives and general
methods of the representation if the client consents
after consultation.

(c) A lawyer shall not assist or counsel a client to engage
in conduct that the lawyer knows is criminal or fraudulent.
A lawyer may discuss the legal consequences of any
proposed course of conduct with a client and may
counsel and represent a client in connection with the
making of a good faith effort to determine the validity,
scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly
establishing that a client is likely to commit a criminal or
fraudulent act that is likely to result in substantial injury to
the financial interests or property of another, the lawyer
shall promptly make reasonable efforts under the
circumstances to dissuade the client from committing
the crime or fraud.

(e) When a lawyer has confidential information clearly
establishing that the lawyer’s client has committed a
criminal or fraudulent act in the commission of which
the lawyer’s services have been used, the lawyer shall
make reasonable efforts under the circumstances to
persuade the client to take corrective action.

(f) When a lawyer knows that a client expects
representation not permitted by the rules of professional
conduct or other law, the lawyer shall consult with the
client regarding the relevant limitations on the lawyer’s
conduct.

Comment:

[Comment Paragraphs 1 – 11 Unchanged]

Rule 1.16. Clients with Diminished Capacity

(a) When a client’s capacity to make adequately considered
decisions in connection with a representation is diminished,
whether because of minority, mental impairment, or for
another reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship
with the client.

(b) When the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial physical,
financial, or other harm unless action is taken, and
cannot adequately act in the client’s own interest, the
lawyer may take reasonably necessary protective action.
Such action may include, but is not limited to, consulting
with individuals or entities that have the ability to take
action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, attorney

ad litem, amicus attorney, or conservator, or submitting
an information letter to a court with jurisdiction to initiate
guardianship proceedings for the client.

(c) When taking protective action pursuant to (b), the
lawyer may disclose the client’s confidential information
to the extent the lawyer reasonably believes is necessary
to protect the client’s interests.

Comment:

1. The normal client-lawyer relationship is based on the
assumption that the client, when properly advised and
assisted, is capable of making decisions about important
matters. However, maintaining the ordinary client-lawyer
relationship may not be possible when the client suffers
from a mental impairment, is a minor, or for some other
reason has a diminished capacity to make adequately
considered decisions regarding representation. In particular,
a severely incapacitated person may have no power to
make legally binding decisions. Nevertheless, a client with
diminished capacity often can understand, deliberate on,
and reach conclusions about matters affecting the client’s
own well-being. For example, some people of advanced
age are capable of handling routine financial matters but
need special legal protection concerning major transactions.
Also, some children are regarded as having opinions entitled
to weight in legal proceedings concerning their custody.

2. In determining the extent of the client’s diminished
capacity, the lawyer should consider and balance such
factors as the client’s ability to articulate reasoning
leading to a decision, variability of state of mind, and
ability to appreciate consequences of a decision; the
substantive fairness of a decision; and the consistency
of a decision with the lawyer’s knowledge of the client’s
long-term commitments and values.

3. The fact that a client suffers from diminished capacity
does not diminish the lawyer’s obligation to treat the
client with attention and respect. Even if the client has a
guardian or other legal representative, the lawyer should,
as far as possible, accord the client the normal status of
a client, particularly in maintaining communication. If a
guardian or other legal representative has been appointed
for the client, however, the law may require the client’s
lawyer to look to the representative for decisions on the
client’s behalf. If the lawyer represents the guardian as
distinct from the ward and is aware that the guardian is
acting adversely to the ward’s interest, the lawyer may
have an obligation to prevent or rectify the guardian’s
misconduct.

4. The client may wish to have family members or other
persons participate in discussions with the lawyer;
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however, paragraph (a) requires the lawyer to keep the
client’s interests foremost and, except when taking
protective action authorized by paragraph (b), to look to
the client, not the family members or other persons, to
make decisions on the client’s behalf. In matters
involving a minor, whether the lawyer should look to the
parents as natural guardians may depend on the type of
proceeding or matter in which the lawyer is representing
the minor.

Taking Protective Action

5. Paragraph (b) contains a non-exhaustive list of actions
a lawyer may take in certain circumstances to protect a
client who does not have a guardian or other legal
representative. Such actions could include consulting
with family members, using a reconsideration period to
permit clarification or improvement of circumstances,
using voluntary surrogate decision-making tools such as
existing durable powers of attorney, or consulting with
support groups, professional services, adult-protective
agencies, or other individuals or entities that have the
ability to protect the client. In taking any protective
action, the lawyer should be guided by such factors as
the client’s wishes and values to the extent known, the
client’s best interests, and the goals of intruding into the
client’s decision-making autonomy to the least extent
feasible, maximizing client capacities, and respecting the
client’s family and social connections.

6. A client with diminished capacity also may cause or
threaten physical, financial, or other harm to third parties.
In such situations, the client’s lawyer should consult
applicable law to determine the appropriate response.

7.  When a legal representative has not been appointed,
the lawyer should consider whether an appointment is
reasonably necessary to protect the client’s interests.
Thus, for example, if a client with diminished capacity
has substantial property that should be sold for the
client’s benefit, effective completion of the transaction
may require appointment of a legal representative. In
addition, applicable law provides for the appointment of
legal representatives in certain circumstances. For
example, the Texas Family Code prescribes when a
guardian ad litem, attorney ad litem, or amicus attorney
should be appointed in a suit affecting the parent-child
relationship, and the Texas Probate Code prescribes
when a guardian should be appointed for an
incapacitated person. In many circumstances, however,
appointment of a legal representative may be more
expensive or traumatic for the client than circumstances
in fact require. Evaluation of such circumstances is a
matter entrusted to the lawyer’s professional judgment.
In considering alternatives, the lawyer should be aware

of any law that requires the lawyer to advocate on the
client’s behalf for the action that imposes the least
restriction.

Disclosure of the Client’s Condition

8. Disclosure of the client’s diminished capacity could
adversely affect the client’s interests. For example,
raising the question of diminished capacity could, in
some circumstances, lead to proceedings for involuntary
commitment. As with any client-lawyer relationship,
information relating to the representation of a client is
confidential under Rule 1.05. However, when the lawyer
is taking protective action, paragraph (b) of this Rule
permits the lawyer to make necessary disclosures.
Given the risks to the client of disclosure, paragraph (c)
limits what the lawyer may disclose in consulting with
other individuals or entities or in seeking the appointment
of a legal representative. At the very least, the lawyer
should determine whether it is likely that the person or
entity consulted will act adversely to the client’s interests
before discussing matters related to the client.

Emergency Legal Assistance

9. In an emergency where the health, safety or a financial
interest of a person with seriously diminished capacity is
threatened with imminent and irreparable harm, a lawyer
may take legal action on behalf of such a person even
though the person is unable to establish a client-lawyer
relationship or to make or express considered judgments
about the matter, when the person or another acting in
good faith on that person’s behalf has consulted with
the lawyer. Even in such an emergency, however, the
lawyer should not act unless the lawyer reasonably
believes that the person has no other lawyer, agent or
other representative available. The lawyer should take
legal action on behalf of the person only to the extent
reasonably necessary to maintain the status quo or
otherwise avoid imminent and irreparable harm. A
lawyer who undertakes to represent a person in such an
exigent situation has the same duties under these Rules
as the lawyer would with respect to a client.

10. A lawyer who acts on behalf of a person with
seriously diminished capacity in an emergency should
keep the confidences of the person as if dealing with a
client, disclosing them only to the extent necessary to
accomplish the intended protective action. The lawyer
should disclose to any tribunal involved and to any other
counsel involved the nature of his or her relationship
with the person. The lawyer should take steps to
regularize the relationship or implement other protective
solutions as soon as possible. Normally, a lawyer would
not seek compensation for such emergency actions taken.
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Confidentiality of Information – Exception to Permit
Disclosure to Secure Legal Ethics Advice

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.”
“Privileged information” refers to the information of a
client protected by the lawyer-client privilege of Rule
503 of the Texas Rules of Evidence or of Rule 503 of the
Texas Rules of Criminal Evidence or by the principles of
attorney-client privilege governed by Rule 501 of the
Federal Rules of Evidence for United States Courts and
Magistrates. “Unprivileged client information” means all
information relating to a client or furnished by the client,
other than privileged information, acquired by the lawyer
during the course of or by reason of the representation
of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not
knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i)  a person that the client has instructed is not
to receive the information; or

(ii)   anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
disadvantage of the client unless the client consents
after consultation.

(3)  Use confidential information of a former client to
the disadvantage of the former client after the
representation is concluded unless the former client
consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c)  A lawyer may reveal confidential information:

***

(9)  To secure legal advice about the lawyer’s compliance
with these Rules.

*** 

Comment:

***

Permitted Disclosure or Use When the Lawyer Seeks Legal
Advice

23. A lawyer’s confidentiality obligations do not preclude
a lawyer from securing confidential legal advice about
the lawyer’s responsibility to comply with these Rules. In
most situations, disclosing or using confidential information
to secure such advice will be impliedly authorized for the
lawyer to carry out the representation. Even when the
disclosure or use is not impliedly authorized, subparagraph
(c)(9) allows such disclosure or use because of the
importance of a lawyer’s compliance with these Rules.

Confidentiality of Information – Exception to Permit
Disclosure to Prevent Client Death by Suicide

Texas Disciplinary Rules of Professional Conduct

Rule 1.05. Confidentiality of Information

(a) “Confidential information” includes both “privileged
information” and “unprivileged client information.” “Privileged
information” refers to the information of a client protected
by the lawyer-client privilege of Rule 503 of the Texas
Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client
privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates.
“Unprivileged client information” means all information
relating to a client or furnished by the client, other than
privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as
required by paragraphs (e) and (f), a lawyer shall not
knowingly:

(1) Reveal confidential information of a client or a
former client to:

(i)  a person that the client has instructed is not
to receive the information; or

(ii)  anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm.

(2) Use confidential information of a client to the
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disadvantage of the client unless the client consents
after consultation.

(3)  Use confidential information of a former client to
the disadvantage of the former client after the
representation is concluded unless the former client
consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the
advantage of the lawyer or of a third person, unless
the client consents after consultation.

(c)  A lawyer may reveal confidential information:

***

(10) When the lawyer has reason to believe it is
necessary to do so in order to prevent the client from
dying by suicide.

***

[No Proposed Comment Changes Associated with this Item]

Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services

Texas Disciplinary Rules of Professional Conduct

Rule 6.05. Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services

(a)  The conflicts of interest limitations on representation
in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from
providing, or offering to provide, limited pro bono legal
services unless the lawyer knows, at the time the
services are provided, that the lawyer would be
prohibited by those limitations from providing the services.

(b) Lawyers in a firm with a lawyer providing, or offering
to provide, limited pro bono legal services shall not be
prohibited by the imputation provisions of Rules 1.06,
1.07, and 1.09 from representing a client if that lawyer
does not:

(1)  disclose confidential information of the pro bono
client to the lawyers in the firm; or

(2) maintain such information in a manner that would
render it accessible to the lawyers in the firm.

(c)  The eligibility information that an applicant is required
to provide when applying for free legal services or limited

pro bono legal services from a program described in
subparagraph (d)(1) by itself will not create a conflict of
interest if:

(1) the eligibility information is not material to the
legal matter; or

(2) the applicant’s provision of the eligibility information
was conditioned on the applicant’s informed consent
that providing this information would not by itself
prohibit a representation of another client adverse to
the applicant.

(d) As used in this Rule, “limited pro bono legal services”
means legal services that are:

(1) provided through a pro bono or assisted pro se
program sponsored by a court, bar association,
accredited law school, or nonprofit legal services
program;

(2) short-term services such as legal advice or other
brief assistance with pro se documents or transactions,
provided either in person or by phone, hotline, internet,
or video conferencing; and

(3) provided without any expectation of extended
representation of the limited assistance client or of
receiving any legal fees in that matter.

(e) As used in this Rule, a lawyer is not “in a firm” with
other lawyers solely because the lawyer provides limited
pro bono legal services with the other lawyers.

Comment:

1. Nonprofit legal services organizations, courts, law
schools, and bar associations have programs through
which lawyers provide short-term limited legal services
typically to help low-income persons address their legal
problems without further representation by the lawyers.
In these programs, such as legal-advice hotlines, advice-
only clinics, disaster legal services, or programs providing
guidance to self-represented litigants, a client-lawyer
relationship is established, but there is no expectation that
the relationship will continue beyond the limited consultation
and there is no expectation that the lawyer will receive
any compensation from the client for the services. These
programs are normally operated under circumstances in
which it is not feasible for a lawyer to check for conflicts
of interest as is normally required before undertaking a
representation.

2. Application of the conflict of interest rules has
deterred lawyers from participating in these programs,
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preventing persons of limited means from obtaining much
needed legal services. To facilitate the provision of free
legal services to the public, this Rule creates narrow
exceptions to the conflict of interest rules for limited pro
bono legal services. These exceptions are justified because
the limited and short-term nature of the legal services
rendered in such programs reduces the risk that conflicts
of interest will arise between clients represented through
the program and other clients of the lawyer or the
lawyer’s firm. Other than the limited exceptions set forth
in this Rule, a lawyer remains subject to all applicable
conflict of interest rules.

Scope of Representation

3. A lawyer who provides services pursuant to this Rule
should secure the client’s consent to the limited scope
of the representation after explaining to the client what
that means in the particular circumstance. See Rule
1.02(b). If a short-term limited representation would not
be fully sufficient under the circumstances, the lawyer
may offer advice to the client but should also advise the
client of the need for further assistance of counsel. See
Rule 1.03(b).

Conflicts and the Lawyer Providing Limited Pro Bono Legal
Services

4. Paragraph (a) exempts compliance with Rules 1.06,
1.07, and 1.09 for a lawyer providing limited pro bono
legal services unless the lawyer actually knows that the
representation presents a conflict of interest for the
lawyer or for another lawyer in the lawyer’s firm. A
lawyer providing limited pro bono legal services is not
obligated to perform a conflicts check before undertaking
the limited representation. If, after commencing a representation
in accordance with this Rule, a lawyer undertakes to
represent the client in the matter on an ongoing basis or
the lawyer charges a fee for the legal assistance, the
exceptions provided by this Rule no longer apply.

Imputation of Conflicts

5.  Paragraph (b) provides that a conflict of interest arising
from a lawyer’s representation covered by this Rule will
not be imputed to the lawyers in the pro bono lawyer’s
firm if the pro bono lawyer complies with subparagraphs
(b)(1) and (2).

6. To prevent a conflict of interest arising from limited pro
bono legal services from being imputed to the other
lawyers in the firm, subparagraph (b)(1) requires that the
pro bono lawyer not disclose to any lawyer in the firm
any confidential information related to the pro bono
representation.

7.  Subparagraph (b)(2) covers the retention of documents
or other memorialization of confidential information, such
as the pro bono lawyer’s notes, whether in paper or
electronic form. To prevent imputation, a pro bono lawyer
who retains confidential information is required by
subparagraph (b)(2) to segregate and store it in such a
way that no other lawyer in the pro bono lawyer’s firm
can access it, either physically or electronically.

Eligibility Information

8. Paragraph (c) recognizes the unusual and uniquely
sensitive personal information that applicants for free legal
assistance may be required to provide. Organizations that
receive funding to provide free legal assistance to low-
income clients are generally required, as a condition of
their funding, to screen the applicants for eligibility and
to document eligibility for services paid for by those
funding sources. Unlike other lawyers, law firms, and legal
departments, these organizations ask for confidential
information to determine an applicant’s eligibility for free
legal assistance and are required to maintain records of
such eligibility determinations for potential audit by their
funding sources. Required eligibility information typically
includes income, asset values, marital status, citizenship
or immigration status, and other facts the applicant may
consider sensitive. Paragraph (c) provides a limited exception
to the conflict of interest provisions contained in Rules
1.06, 1.07, and 1.09 that apply when an applicant provides
such information but no legal services are provided. This
exception is available only in the two situations described
in subparagraphs (c)(1) and (c)(2).

9.  The first situation where the paragraph (c) exception
is available is where none of the eligibility information is
material to an issue in the legal matter. Alternatively, under
subparagraph (c)(2), if the applicant provided confidential
information after giving informed consent that the
eligibility information would not prohibit the persons or
entities identified in the consent from representing any
other present or future client, then the eligibility information
alone will not prohibit the representation. The lawyer should
document the receipt of such informed consent, though
a formal writing is not required. What constitutes informed
consent is discussed in the comments to Rule 1.06.

10.Rule 1.05 continues to apply to the use or disclosure
of all confidential information provided during an intake
interview. Similarly, Rule 1.09 continues to apply to the
representation of a person in a matter adverse to the
applicant. Notably, Rule 1.05(c)(2) permits a lawyer to use
or disclose information provided during an intake
interview if the applicant consents after consultation to
such use or disclosure, and Rule 1.09(a) excludes from
its restrictions the representation of a person adverse to
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the applicant in the same or a substantially related matter
if the applicant consents to such a representation.

Limited Pro Bono Legal Service Programs

11. This Rule applies only to services offered through a
program that meets one of the descriptions in subparagraph
(d)(1), regardless of the nature and amount of support
provided. Some programs may be jointly sponsored by
more than one of the listed sponsor types.

12. The second element of “limited pro bono legal
services,” set forth in subparagraph (d)(2), is designed
to ensure that the services offered are so limited in time
and scope that there is little risk that conflicts will arise
between clients represented through the program and
other clients of the lawyer or the lawyer’s firm.

13. The third element of the definition, set forth in
subparagraph (d)(3), is that the services are offered and
provided without any expectation of either extended
representation or the collection of legal fees in the
matter. Before agreeing to proceed in the representation
beyond “limited pro bono legal services,” the lawyer
should evaluate the potential conflicts of interest that
may arise from the representation as with any other
representation. Likewise, the exceptions in paragraphs
(a) and (b) do not apply if the lawyer expects to collect
any legal fees in the limited assistance matter.

Firm

14. Lawyers are not deemed to be part of the same firm
simply because they volunteer through the same pro
bono program. Nor will the personal prohibition of a
lawyer participating in a pro bono program be imputed
to other lawyers participating in the program solely by
reason of that volunteer connection.

Information About Legal Services
(Lawyer Advertising and Solicitation)

Texas Disciplinary Rules of Professional Conduct

VII. INFORMATION ABOUT LEGAL SERVICES

Rule 7.01. Communications Concerning a Lawyer’s Services

(a) A lawyer shall not make or sponsor a false or
misleading communication about the qualifications or
services of a lawyer or law firm. Information about legal
services must be truthful and nondeceptive. A
communication is false or misleading if it contains a
material misrepresentation of fact or law, or omits a fact

necessary to make the statement considered as a whole
not materially misleading. A statement is misleading if
there is a substantial likelihood that it will lead a reasonable
person to formulate a specific conclusion about the lawyer
or the lawyer’s services for which there is no reasonable
factual foundation, or if the statement is substantially
likely to create unjustified expectations about the results
the lawyer can achieve.

(b)  This Rule governs all communications about a lawyer’s
services, including advertisements and solicitation
communications. For purposes of Rules 7.01 to 7.06:

(1) An “advertisement” is a communication substantially
motivated by pecuniary gain that is made by or on
behalf of a lawyer to members of the public in
general, which offers or promotes legal services
under circumstances where the lawyer neither
knows nor reasonably should know that the
recipients need legal services in particular matters.

(2) A “solicitation communication” is a communication
substantially motivated by pecuniary gain that is made
by or on behalf of a lawyer to a specific person who
has not sought the lawyer’s advice or services, which
reasonably can be understood as offering to provide
legal services that the lawyer knows or reasonably
should know the person needs in a particular matter.

(c) Lawyers may practice law under a trade name that is
not false or misleading. A law firm name may include the
names of current members of the firm and of deceased
or retired members of the firm, or of a predecessor firm,
if there has been a succession in the firm identity. The
name of a lawyer holding a public office shall not be
used in the name of a law firm, or in communications on
its behalf, during any substantial period in which the
lawyer is not actively and regularly practicing with the
firm. A law firm with an office in more than one jurisdiction
may use the same name or other professional designation
in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations
on those not licensed to practice in the jurisdiction
where the office is located.

(d) A statement or disclaimer required by these Rules
shall be sufficiently clear that it can reasonably be understood
by an ordinary person and made in each language used
in the communication. A statement that a language is
spoken or understood does not require a statement or
disclaimer in that language.

(e) A lawyer shall not state or imply that the lawyer can
achieve results in the representation by unlawful use of
violence or means that violate these Rules or other law.
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(f) A lawyer may state or imply that the lawyer practices
in a partnership or other business entity only when that
is accurate.

(g) If a lawyer who advertises the amount of a verdict
secured on behalf of a client knows that the verdict was
later reduced or reversed, or that the case was settled for
a lesser amount, the lawyer must state in each advertisement
of the verdict, with equal or greater prominence, the amount
of money that was ultimately received by the client.

Comment:

1. This Rule governs all communications about a
lawyer’s services, including firm names, letterhead, and
professional designations. Whatever means are used to
make known a lawyer’s services, statements about them
must be truthful and not misleading. As subsequent
provisions make clear, some rules apply only to
“advertisements” or “solicitation communications.” A
statement about a lawyer’s services falls within those
categories only if it was “substantially motivated by
pecuniary gain,” which means that pecuniary gain was a
substantial factor in the making of the statement.

Misleading Truthful Statements

2. Misleading truthful statements are prohibited by this
Rule. For example, a truthful statement is misleading if
presented in a way that creates a substantial likelihood
that a reasonable person would believe the lawyer’s
communication requires that person to take further
action when, in fact, no action is required.

Use of Actors

3. The use of an actor to portray a lawyer in a
commercial is misleading if there is a substantial likelihood
that a reasonable person will conclude that the actor is
the lawyer who is offering to provide legal services.
Whether a disclaimer—such as a statement that the
depiction is a “dramatization” or shows an “actor portraying
a lawyer”—is sufficient to make the use of an actor not
misleading depends on a careful assessment of the
relevant facts and circumstances, including whether the
disclaimer is conspicuous and clear. Similar issues arise
with respect to actors portraying clients in commercials.
Such a communication is misleading if there is a
substantial likelihood that a reasonable person will reach
erroneous conclusions based on the dramatization.

Intent to Refer Prospective Clients to Another Firm

4.   A communication offering legal services is misleading
if, at the time a lawyer makes the communication, the

lawyer knows or reasonably should know, but fails to
disclose, that a prospective client responding to the
communication is likely to be referred to a lawyer in
another firm.

Unjustified Expectations

5.  A communication is misleading if there is a substantial
likelihood that it will create unjustified expectations on
the part of prospective clients about the results that can
be achieved. A communication that truthfully reports
results obtained by a lawyer on behalf of clients or
former clients may be misleading if presented so as to
lead a reasonable person to form an unjustified expectation
that the same results could be obtained for other clients
in similar matters without reference to the specific factual
and legal circumstances of each client’s case. Depending
on the facts and circumstances, the inclusion of an
appropriate disclaimer or qualifying language may preclude
a finding that a statement is likely to mislead the public.

Required Statements and Disclaimers

6. A statement or disclaimer required by these Rules
must be presented clearly and conspicuously such that
it is likely to be noticed and reasonably understood by an
ordinary person. In radio, television, and Internet advertisements,
verbal statements must be spoken in a manner that their
content is easily intelligible, and written statements must
appear in a size and font, and for a sufficient length of
time, that a viewer can easily see and read the statements.

Unsubstantiated Claims and Comparisons

7. An unsubstantiated claim about a lawyer’s or law firm’s
services or fees, or an unsubstantiated comparison of
the lawyer’s or law firm’s services or fees with those of
other lawyers or law firms, may be misleading if presented
with such specificity as to lead a reasonable person to
conclude that the comparison or claim can be substantiated.

Public Education Activities

8. As used in these Rules, the terms “advertisement”
and “solicitation communication” do not include statements
made by a lawyer that are not substantially motivated by
pecuniary gain. Thus, communications which merely
inform members of the public about their legal rights
and about legal services that are available from public or
charitable legal-service organizations, or similar non-profit
entities, are permissible, provided they are not misleading.
These types of statements may be made in a variety of
ways, including community legal education sessions,
know-your-rights brochures, public service announcements
on television and radio, billboards, information posted on
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organizational social media sites, and outreach to low-
income groups in the community, such as in migrant
labor housing camps, domestic violence shelters, disaster
resource centers, and dilapidated apartment complexes.

Web Presence

9.  A lawyer or law firm may be designated by a distinctive
website address, e-mail address, social media username
or comparable professional designation that is not
misleading and does not otherwise violate these Rules.

Past Success and Results

10. A communication about legal services may be misleading
because it omits an important fact or tells only part of
the truth. A lawyer who knows that an advertised verdict
was later reduced or reversed, or that the case was
settled for a lesser amount, must disclose those facts
with equal or greater prominence to avoid creating
unjustified expectations on the part of potential clients. A
lawyer may claim credit for a prior judgement or
settlement only if the lawyer played a substantial role in
obtaining that result. This standard is satisfied if the
lawyer served as lead counsel or was primarily responsible
for the settlement. In other cases, whether the standard
is met depends on the facts. A lawyer who did not play
a substantial role in obtaining an advertised judgment or
settlement is subject to discipline for misrepresenting the
lawyer’s experience and, in some cases, for creating unjustified
expectations about the results the lawyer can achieve.

Related Rules

11. It is professional misconduct for a lawyer to engage
in conduct involving dishonesty, fraud, deceit or misrepresentation.
See Rule 8.04(a)(3); see also Rule 8.04(a)(5) (prohibiting
communications stating or implying an ability to improperly
influence a government agency or official).

Rule 7.02. Advertisements

(a) An advertisement of legal services shall publish the
name of a lawyer who is responsible for the content of
the advertisement and identify the lawyer’s primary
practice location.

(b) A lawyer who advertises may communicate that the
lawyer does or does not practice in particular fields of
law, but shall not include a statement that the lawyer has
been certified or designated by an organization as
possessing special competence or a statement that the
lawyer is a member of an organization the name of which
implies that its members possess special competence,
except that:

(1) a lawyer who has been awarded a Certificate of
Special Competence by the Texas Board of Legal
Specialization in the area so advertised, may state with
respect to each such area, “Board Certified, area of
specialization -- Texas Board of Legal Specialization”; and

(2) a lawyer who is a member of an organization the
name of which implies that its members possess
special competence, or who has been certified or
designated by an organization as possessing special
competence in a field of practice, may include a
factually accurate, non-misleading statement of such
membership or certification, but only if that
organization has been accredited by the Texas Board
of Legal Specialization as a bona fide organization
that admits to membership or grants certification
only on the basis of published criteria which the
Texas Board of Legal Specialization has established
as required for such certification.

(c)  If an advertisement by a lawyer discloses a willingness
to render services on a contingent fee basis, the advertisement
must state whether the client will be obligated to pay for
other expenses, such as the costs of litigation.

(d) A lawyer who advertises a specific fee or range of
fees for an identified service shall conform to the
advertised fee or range of fees for the period during
which the advertisement is reasonably expected to be
in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a
shorter period. However, a lawyer is not bound to conform
to the advertised fee or range of fees for a period of
more than one year after the date of publication, unless
the lawyer has expressly promised to do so.

Comment:

1. These Rules permit the dissemination of information
that is not false or misleading about a lawyer’s or law
firm’s name, address, e-mail address, website, and
telephone number; the kinds of services the lawyer will
undertake; the basis on which the lawyer’s fees are
determined, including prices for specific services and
payment and credit arrangements; a lawyer’s foreign
language abilities; names of references and, with their
consent, names of clients regularly represented; and
other similar information that might invite the attention of
those seeking legal assistance.

Communications about Fields of Practice

2. Lawyers often benefit from associating with other
lawyers for the development of practice areas. Thus,
practitioners have established associations, organizations,
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institutes, councils, and practice groups to promote,
discuss, and develop areas of the law, and to advance
continuing education and skills development. While such
activities are generally encouraged, participating lawyers
must refrain from creating or using designations, titles, or
certifications which are false or misleading. A lawyer
shall not advertise that the lawyer is a member of an
organization whose name implies that members
possess special competence, unless the organization
meets the standards of Rule 7.02(b). Merely stating a
designated class of membership, such as Associate,
Master, Barrister, Diplomate, or Advocate, does not, in
itself, imply special competence violative of these Rules.

3. Paragraph (b) of this Rule permits a lawyer to
communicate that the lawyer does or does not practice
in particular areas of law. A lawyer is generally permitted
to state that the lawyer “concentrates in” or is a “specialist,”
practices a “specialty,” or “specializes in” particular fields
based on the lawyer’s experience, specialized training or
education, but such communications are subject to the
“false and misleading” standard applied by Rule 7.01 to
communications concerning a lawyer’s services.

4. The Patent and Trademark Office has a long-established
policy of designating lawyers practicing before the
Office. The designation of Admiralty practice also has a
long historical tradition associated with maritime commerce
and the federal courts. A lawyer’s communications about
these practice areas are not prohibited by this Rule.

Certified Specialist

5. This Rule permits a lawyer to state that the lawyer is
certified as a specialist in a field of law if such certification is
granted by the Texas Board of Legal Specialization or by
an organization that applies standards of experience,
knowledge and proficiency to ensure that a lawyer’s
recognition as a specialist is meaningful and reliable, if
the organization is accredited by the Texas Board of Legal
Specialization. To ensure that consumers can obtain access
to useful information about an organization granting certification,
the name of the certifying organization must be included
in any communication regarding the certification.

Rule 7.03. Solicitation and Other Prohibited Communications

(a) The following definitions apply to this Rule:

(1) “Regulated telephone, social media, or other
electronic contact” means telephone, social media,
or electronic communication initiated by a lawyer, or
by a person acting on behalf of a lawyer, that
involves communication in a live or electronically
interactive manner.

(2) A lawyer “solicits” employment by making a
“solicitation communication,” as that term is defined
in Rule 7.01(b)(2).

(b) A lawyer shall not solicit through in-person contact, or
through regulated telephone, social media, or other
electronic contact, professional employment from a non-
client, unless the target of the solicitation is:

(1) another lawyer;

(2) a person who has a family, close personal, or prior
business or professional relationship with the lawyer;
or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services
involved for business matters.

(c)  A lawyer shall not send, deliver, or transmit, or knowingly
permit or cause another person to send, deliver, or transmit,
a communication that involves coercion, duress, overreaching,
intimidation, or undue influence.

(d)  A lawyer shall not send, deliver, or transmit, or knowingly
permit or cause another person to send, deliver, or transmit,
a solicitation communication to a prospective client, if:

(1) the communication is misleadingly designed to
resemble a legal pleading or other legal document; or

(2) the communication is not plainly marked or
clearly designated an “ADVERTISEMENT” unless the
target of the communication is:

(i)   another lawyer;

(ii)  a person who has a family, close personal, or
prior business or professional relationship
with the lawyer; or

(iii) a person who is known by the lawyer to be
an experienced user of the type of legal
services involved for business matters.

(e) A lawyer shall not pay, give, or offer to pay or give
anything of value to a person not licensed to practice
law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as
an expression of appreciation that are neither intended
nor reasonably expected to be a form of compensation
for recommending a lawyer’s services.

(1) This Rule does not prohibit a lawyer from paying
reasonable fees for advertising and public relations
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services or the usual charges of a lawyer referral
service that meets the requirements of Texas law.

(2) A lawyer may refer clients to another lawyer or a
nonlawyer professional pursuant to an agreement
not otherwise prohibited under these Rules that
provides for the other person to refer clients or
customers to the lawyer, if:

(i) the reciprocal referral agreement is not
exclusive;

(ii) clients are informed of the existence and
nature of the agreement; and

(iii)  the lawyer exercises independent professional
judgment in making referrals.

(f) A lawyer shall not, for the purpose of securing
employment, pay, give, advance, or offer to pay, give, or
advance anything of value to a prospective client, other
than actual litigation expenses and other financial
assistance permitted by Rule 1.08(d), or ordinary social
hospitality of nominal value.

(g) This Rule does not prohibit communications authorized
by law, such as notice to members of a class in class
action litigation.

Comment:

Solicitation by Public and Charitable Legal Services Organizations

1.   Rule 7.01 provides that a “‘solicitation communication’
is a communication substantially motivated by pecuniary
gain.” Therefore, the ban on solicitation imposed by
paragraph (b) of this Rule does not apply to the activities
of lawyers working for public or charitable legal services
organizations.

Communications Directed to the Public or Requested

2. A lawyer’s communication is not a solicitation if it is
directed to the general public, such as through a
billboard, an Internet banner advertisement, a website or
a television commercial, or if it is made in response to a
request for information, including an electronic search for
information. The terms “advertisement” and “solicitation
communication” are defined in Rule 7.01(b).

The Risk of Overreaching

3. A potential for overreaching exists when a lawyer,
seeking pecuniary gain, solicits a person known to be in
need of legal services via in-person or regulated telephone,

social media, or other electronic contact. These forms of
contact subject a person to the private importuning of
the trained advocate in a direct interpersonal encounter.
The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services,
may find it difficult to fully evaluate all available alternatives
with reasoned judgment and appropriate self-interest in
the face of the lawyer’s presence and insistence upon
an immediate response. The situation is fraught with the
possibility of undue influence, intimidation, and overreaching.

4. The potential for overreaching that is inherent in in-
person or regulated telephone, social media, or other
electronic contact justifies their prohibition, since lawyers
have alternative means of conveying necessary information.
In particular, communications can be sent by regular
mail or e-mail, or by other means that do not involve
communication in a live or electronically interactive manner.
These forms of communications make it possible for the
public to be informed about the need for legal services,
and about the qualifications of available lawyers and law
firms, with minimal risk of overwhelming a person’s judgment.

5. The contents of live person-to-person contact can be
disputed and may not be subject to third-party scrutiny.
Consequently, they are much more likely to approach
(and occasionally cross) the dividing line between accurate
representations and those that are false and misleading.

Targeted Mail Solicitation

6. Regular mail or e-mail targeted to a person that offers
to provide legal services that the lawyer knows or
reasonably should know the person needs in a particular
matter is a solicitation communication within the meaning
of Rule 7.01(b)(2), but is not prohibited by subsection (b)
of this Rule. Unlike in-person and electronically interactive
communication by “regulated telephone, social media, or
other electronic contact,” regular mail and e-mail can
easily be ignored, set aside, or reconsidered. There is a
diminished likelihood of overreaching because no lawyer
is physically present and there is evidence in tangible or
electronic form of what was communicated. See
Shapero v. Kentucky B. Ass’n, 486 U.S. 466 (1988).

Personal, Family, Business, and Professional Relationships

7. There is a substantially reduced likelihood that a lawyer
would engage in overreaching against a former client, a
person with whom the lawyer has a close personal,
family, business or professional relationship, or in situations
in which the lawyer is motivated by considerations other
than pecuniary gain. Nor is there a serious potential for
overreaching when the person contacted is a lawyer or
is known to routinely use the type of legal services involved
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for business purposes. Examples include persons who
routinely hire outside counsel to represent an entity;
entrepreneurs who regularly engage business, employment
law, or intellectual property lawyers; small business
proprietors who routinely hire lawyers for lease or
contract issues; and other people who routinely retain
lawyers for business transactions or formations.

Constitutionally Protected Activities

8.  Paragraph (b) is not intended to prohibit a lawyer from
participating in constitutionally protected activities of
public or charitable legal-service organizations or bona
fide political, social, civic, fraternal, employee, or trade
organizations whose purposes include providing or
recommending legal services to their members or
beneficiaries. See In re Primus, 436 U.S. 412 (1978).

Group and Prepaid Legal Services Plans

9. This Rule does not prohibit a lawyer from contacting
representatives of organizations or entities that may be
interested in establishing a group or prepaid legal plan
for their members, insureds, beneficiaries, or other third
parties. Such communications may provide information
about the availability and terms of a plan which the
lawyer or lawyer’s firm is willing to offer. This form of
communication is not directed to persons who are
seeking legal services for themselves. Rather, it is usually
addressed to a fiduciary seeking a supplier of legal
services for others, who may, if they choose, become
prospective clients of the lawyer. Under these circumstances,
the information transmitted is functionally similar to the
types of advertisements permitted by these Rules.

Designation as an Advertisement

10. For purposes of paragraph (d)(2) of this Rule, a
communication is rebuttably presumed to be “plainly
marked or clearly designated an ‘ADVERTISEMENT’” if:
(a) in the case of a letter transmitted in an envelope,
both the outside of the envelope and the first page of
the letter state the word “ADVERTISEMENT” in bold face
all-capital letters that are 3/8” high on a uncluttered
background; (b) in the case of an e-mail message, the
first word in the subject line is “ADVERTISEMENT” in all
capital letters; and (c) in the case of a text message or
message on social media, the first word in the message
is “ADVERTISEMENT” in all capital letters.

Paying Others to Recommend a Lawyer

11. This Rule allows a lawyer to pay for advertising and
communications, including the usual costs of printed or
online directory listings or advertisements, television and

radio airtime, domain-name registrations, sponsorship fees,
and group advertising. A lawyer may compensate employees,
agents, and vendors who are engaged to provide marketing
or client development services, such as publicists, public-
relations personnel, business-development staff, television
and radio station employees or spokespersons, and website
designers.

12. This Rule permits lawyers to give nominal gifts as an
expression of appreciation to a person for recommending
the lawyer’s services or referring a prospective client.
The gift may not be more than a token item as might be
given for holidays, or other ordinary social hospitality. A
gift is prohibited if offered or given in consideration of
any promise, agreement, or understanding that such a
gift would be forthcoming or that referrals would be
made or encouraged in the future.

13. A lawyer may pay others for generating client leads,
such as Internet-based client leads, as long as the lead
generator does not recommend the lawyer, any payment
to the lead generator is consistent with Rule 5.04(a)
(division of fees with nonlawyers) and Rule 5.04(c) (nonlawyer
interference with the professional independence of the
lawyer), and the lead generator’s communications are
consistent with Rule 7.01 (communications concerning a
lawyer’s services). To comply with Rule 7.01, a lawyer
must not pay a lead generator that states, implies, or
creates a reasonable impression that it is recommending
the lawyer, is making the referral without payment from
the lawyer, or has analyzed a person’s legal problems
when determining which lawyer should receive the referral.
See also Rule 5.03 (duties of lawyers and law firms with
respect to the conduct of nonlawyers); Rule 8.04(a)(1)
(duty to avoid violating the Rules through the acts of another).

Charges of and Referrals by a Legal Services Plan or Lawyer
Referral Service

14. A lawyer may pay the usual charges of a legal services
plan or a not-for-profit or qualified lawyer referral service.
A legal service plan is a prepaid or group legal service
plan or a similar delivery system that assists people who
seek to secure legal representation. A lawyer referral
service, on the other hand, is any organization that holds
itself out to the public as a lawyer referral service. Qualified
referral services are consumer-oriented organizations that
provide unbiased referrals to lawyers with appropriate
experience in the subject matter of the representation
and afford other client protections, such as complaint
procedures or malpractice insurance requirements.

15. A lawyer who accepts assignments or referrals from
a legal service plan or referrals from a lawyer referral
service must act reasonably to assure that the activities
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of the plan or service are compatible with the lawyer’s
professional obligations. Legal service plans and lawyer
referral services may communicate with the public, but
such communication must be in conformity with these
Rules. Thus, advertising must not be false or misleading,
as would be the case if the communications of a group
advertising program or a group legal services plan would
mislead the public to think that it was a lawyer referral
service sponsored by a state agency or bar association.

Reciprocal Referral Arrangements

16. A lawyer does not violate paragraph (e) of this Rule
by agreeing to refer clients to another lawyer or nonlawyer
professional, so long as the reciprocal referral agreement
is not exclusive, the client is informed of the referral
agreement, and the lawyer exercises independent
professional judgment in making the referral. Reciprocal
referral agreements should not be of indefinite duration
and should be reviewed periodically to determine
whether they comply with these Rules. A lawyer should
not enter into a reciprocal referral agreement with another
lawyer that includes a division of fees without determining
that the agreement complies with Rule 1.04(f).

Meals or Entertainment for Prospective Clients

17.  This Rule does not prohibit a lawyer from paying for
a meal or entertainment for a prospective client that has
a nominal value or amounts to ordinary social hospitality.

Rule 7.04. Filing Requirements for Advertisements and
Solicitation Communications

(a) Except as exempt under Rule 7.05, a lawyer shall file
with the Advertising Review Committee, State Bar of Texas,
no later than ten (10) days after the date of dissemination
of an advertisement of legal services, or ten (10) days after
the date of a solicitation communication sent by any means:

(1) a copy of the advertisement or solicitation
communication (including packaging if applicable) in
the form in which it appeared or will appear upon
dissemination;

(2) a completed lawyer advertising and solicitation
communication application; and

(3) payment to the State Bar of Texas of a fee
authorized by the Board of Directors.

(b) If requested by the Advertising Review Committee, a
lawyer shall promptly submit information to substantiate
statements or representations made or implied in an
advertisement or solicitation communication.

(c) A lawyer who desires to secure pre-approval of an
advertisement or solicitation communication may submit
to the Advertising Review Committee, not fewer than
thirty (30) days prior to the date of first dissemination,
the material specified in paragraph (a), except that in the
case of an advertisement or solicitation communication
that has not yet been produced, the documentation will
consist of a proposed text, production script, or other
description, including details about the illustrations, actions,
events, scenes, and background sounds that will be
depicted. A finding of noncompliance by the Advertising
Review Committee is not binding in a disciplinary
proceeding or action, but a finding of compliance is
binding in favor of the submitting lawyer as to all
materials submitted for pre-approval if the lawyer fairly
and accurately described the advertisement or solicitation
communication that was later produced. A finding of
compliance is admissible evidence if offered by a party.

Comment:

1.   The Advertising Review Committee shall report to the
appropriate disciplinary authority any lawyer whom, based
on filings with the Committee, it reasonably believes
disseminated a communication that violates Rules 7.01,
7.02, or 7.03, or otherwise engaged in conduct that raises a
substantial question as to that lawyer’s honesty, trustworthiness,
or fitness as a lawyer in other respects. See Rule 8.03(a).

Multiple Solicitation Communications

2. Paragraph (a) does not require that a lawyer submit a
copy of each written solicitation letter a lawyer sends. If the
same form letter is sent to several persons, only a representative
sample of each form letter, along with a representative sample
of the envelopes used to mail the letters, need be filed.

Requests for Additional Information

3. Paragraph (b) does not empower the Advertising
Review Committee to seek information from a lawyer to
substantiate statements or representations made or implied
in communications about legal services that were not
substantially motivated by pecuniary gain.

Rule 7.05. Communications Exempt from Filing Requirements

The following communications are exempt from the filing
requirements of Rule 7.04 unless they fail to comply with
Rules 7.01, 7.02, and 7.03:

(a) any communication of a bona fide nonprofit legal aid
organization that is used to educate members of the
public about the law or to promote the availability of free
or reduced-fee legal services;
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(b) information and links posted on a law firm website,
except the contents of the website homepage, unless
that information is otherwise exempt from filing;

(c) a listing or entry in a regularly published law list;

(d) an announcement card stating new or changed
associations, new offices, or similar changes relating to a
lawyer or law firm, or a business card;

(e) a professional newsletter in any media that it is sent,
delivered, or transmitted only to:

(1) existing or former clients;

(2) other lawyers or professionals;

(3) persons known by the lawyer to be experienced
users of the type of legal services involved for
business matters;

(4) members of a nonprofit organization which has
requested that members receive the newsletter; or

(5) persons who have asked to receive the newsletter;

(f)  a solicitation communication directed by a lawyer to:

(1) another lawyer;

(2) a person who has a family, close personal, or prior
business or professional relationship with the lawyer; or

(3) a person who is known by the lawyer to be an
experienced user of the type of legal services involved
for business matters;

(g) a communication in social media or other media,
which does not expressly offer legal services, and that:

(1) is primarily informational, educational, political, or
artistic in nature, or made for entertainment purposes;
or

(2) consists primarily of the type of information
commonly found on the professional resumes of
lawyers;

(h) an advertisement that:

(1) identifies a lawyer or a firm as a contributor or
sponsor of a charitable, community, or public interest
program, activity, or event; and

(2) contains no information about the lawyers or firm

other than names of the lawyers or firm or both,
location of the law offices, contact information, and
the fact of the contribution or sponsorship;

(i)   communications that contain only the following types
of information:

(1)  the name of the law firm and any lawyer in the
law firm, office addresses, electronic addresses, social
media names and addresses, telephone numbers,
office and telephone service hours, telecopier numbers,
and a designation of the profession, such as “attorney,”
“lawyer,” “law office,” or “firm;”

(2) the areas of law in which lawyers in the firm
practice, concentrate, specialize, or intend to practice;

(3) the admission of a lawyer in the law firm to the
State Bar of Texas or the bar of any court or jurisdiction;

(4) the educational background of the lawyer;

(5) technical and professional licenses granted by this
state and other recognized licensing authorities;

(6)  foreign language abilities;

(7) areas of law in which a lawyer is certified by the
Texas Board of Legal Specialization or by an organization
that is accredited by the Texas Board of Legal Specialization;

(8) identification of prepaid or group legal service
plans in which the lawyer participates;

(9) the acceptance or nonacceptance of credit cards;

(10) fees charged for an initial consultation or routine
legal services;

(11) identification of a lawyer or a law firm as a
contributor or sponsor of a charitable, community, or
public interest program, activity or event;

(12) any disclosure or statement required by these
Rules; and

(13) any other information specified in orders promulgated
by the Supreme Court of Texas.

Comment:

1.  This Rule exempts certain types of communications
from the filing requirements of Rule 7.04. Communications
that were not substantially motivated by pecuniary gain
do not need to be filed.
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Website-Related Filings

2. While the entire website of a lawyer or law firm must
be compliant with Rules 7.01 and 7.02, the only material on
the website that may need to be filed pursuant to this Rule
is the contents of the homepage. However, even a homepage
does not need to be filed if the contents of the homepage
are exempt from filing under the provisions of this Rule.
Under Rule 7.04(c), a lawyer may voluntarily seek pre-approval
of any material that is part of the lawyer’s website.

Rule 7.06. Prohibited Employment

(a) A lawyer shall not accept or continue employment in
a matter when that employment was procured by conduct
prohibited by Rules 7.01 through 7.03, 8.04(a)(2), or 8.04(a)(9),
engaged in by that lawyer personally or by another
person whom the lawyer ordered, encouraged, or knowingly
permitted to engage in such conduct.

(b) A lawyer shall not accept or continue employment in
a matter when the lawyer knows or reasonably should
know that employment was procured by conduct prohibited
by Rules 7.01 through 7.03, 8.04(a)(2), or 8.04(a)(9), engaged
in by another person or entity that is a shareholder,
partner, or member of, an associate in, or of counsel to
that lawyer’s firm; or by any other person whom the
foregoing persons or entities ordered, encouraged, or
knowingly permitted to engage in such conduct.

(c) A lawyer who has not violated paragraph (a) or (b) in
accepting employment in a matter shall not continue
employment in that matter once the lawyer knows or
reasonably should know that the person procuring the
lawyer’s employment in the matter engaged in, or ordered,
encouraged, or knowingly permitted another to engage
in, conduct prohibited by Rules 7.01 through 7.03, 8.04(a)(2),
or 8.04(a)(9) in connection with the matter unless nothing
of value is given thereafter in return for that employment.

Comment:

1. This Rule deals with three different situations: personal
disqualification, imputed disqualification, and referral-related
payments.

Personal Disqualification

2. Paragraph (a) addresses situations where the lawyer
in question has violated the specified advertising rules or
other provisions dealing with serious crimes and barratry.
The Rule makes clear that the offending lawyer cannot
accept or continue to provide representation. This prohibition
also applies if the lawyer ordered, encouraged, or knowingly
permitted another to violate the Rules in question.

Imputed Disqualification

3. Second, paragraph (b) addresses whether other lawyers
in a firm can provide representation if a person or entity
in the firm has violated the specified advertising rules or
other provisions dealing with serious crimes and barratry,
or has ordered, encouraged, or knowingly permitted another
to engage in such conduct. The Rule clearly indicates that
the other lawyers cannot provide representation if they
knew or reasonably should have known that the employment
was procured by conduct prohibited by the stated Rules.
This effectively means that, in such cases, the disqualification
that arises from a violation of the advertising rules and other
specified provisions is imputed to other members of the firm.

Restriction on Referral-Related Payments

4. Paragraph (c) deals with situations where a lawyer
knows or reasonably should know that a case referred
to the lawyer or the lawyer’s law firm was procured by
violation of the advertising rules or other specified
provisions. The Rule makes clear that, even if the lawyer’s
conduct did not violate paragraph (a) or (b), the lawyer
can continue to provide representation only if the lawyer
does not pay anything of value, such as a referral fee, to
the person making the referral.

Reporting Professional Misconduct and Reciprocal
Discipline for Federal Court or Federal Agency Discipline

Texas Disciplinary Rules of Professional Conduct

Rule 8.03. Reporting Professional Misconduct

***

(f) A lawyer who has been disciplined by the attorney-
regulatory agency  of  another  jurisdiction, or by a federal
court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or
judgment. The notice must include a copy of the order
or judgment. For purposes of this paragraph, “discipline”
by a federal court or federal agency means a public
reprimand, suspension, or disbarment; the term does
not include a letter of “warning” or “admonishment” or
a similar advisory by a federal court or federal agency.

***

Texas Rules of Disciplinary Procedure

1.06.  Definitions:

***
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CC.  “Professional Misconduct” includes:

***

2. Attorney conduct that occurs in another
jurisdiction, including before any federal court
or federal agency, and results in the disciplining
of an attorney in that other jurisdiction, if the
conduct is Professional Misconduct under
the Texas Disciplinary Rules of Professional
Conduct.

***

9.01. Orders From Other Jurisdictions: Upon receipt of
information indicating that an attorney licensed to
practice law in Texas has been disciplined in another
jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently
seek to obtain a certified copy of the order or judgment
of discipline from the other jurisdiction, and file it with
the Board of Disciplinary Appeals along with a petition
requesting that the attorney be disciplined in Texas. A
certified copy of the order or judgment is prima facie
evidence of the matters contained therein, and a final
adjudication in another jurisdiction that an attorney
licensed to practice law in Texas has committed Professional
Misconduct is conclusive for the purposes of a Disciplinary
Action under this Part, subject to the defenses set forth
in Rule 9.04 below. For purposes of this Part, “discipline”
by a federal court or federal agency means a public
reprimand, suspension, or disbarment; the term does
not include a letter of “warning” or “admonishment” or a
similar advisory by a federal court or federal agency.

***

[No Proposed Comment Changes Associated with this Item]

Assignment of Judges in Disciplinary Complaints
and Related Provisions

Texas Rules of Disciplinary Procedure

3.01.  Disciplinary Petition: If the Respondent timely elects
to have the Complaint heard by a district court, with or
without a jury, in accordance with Rule 2.15, the Chief
Disciplinary Counsel shall, not more than sixty days after
receipt of Respondent’s election to proceed in district
court, notify the Presiding Judge of the administrative
judicial region covering the county of appropriate venue
of the Respondent’s election by transmitting a copy of
the Disciplinary Petition in the name of the Commission
to the Presiding Judge. The petition must contain:

A.   Notice that the action is brought by the Commission
for Lawyer Discipline, a committee of the
State Bar.

B.   The name of the Respondent and the fact that
he or she is an attorney licensed to practice
law in the State of Texas.

C.   A request for assignment of an active district
judge to preside in the case.

D.   Allegations necessary to establish proper venue.

E.   A description of the acts and conduct that gave
rise to the alleged Professional Misconduct in
detail sufficient to give fair notice to Respondent
of the claims made, which factual allegations
may be grouped in one or more counts based
upon one or more Complaints.

F.   A listing of the specific rules of the Texas Disciplinary
Rules of Professional Conduct allegedly violated
by the acts or conduct, or other grounds for
seeking Sanctions.

G.   A demand for judgment that the Respondent
be disciplined as warranted by the facts and
for any other appropriate relief.

H.   Any other matter that is required or may be
permitted by law or by these rules.

3.02.  Assignment of Judge:

A.  Assignment Generally: Upon receipt of a
Disciplinary Petition, the Presiding Judge shall
assign an active district judge whose district
does not include the county of appropriate
venue to preside in the case. An assignment
of a judge from another region shall be under
Chapter 74, Government Code. The Presiding
Judge shall transmit a copy of the Presiding
Judge’s assignment order to the Chief Disciplinary
Counsel. Should the judge so assigned be
unable to fulfill the assignment, he or she shall
immediately notify the Presiding Judge, and
the Presiding Judge shall assign a replacement
judge whose district does not include the
county of appropriate venue. A judge assigned
under this Rule shall be subject to recusal or
disqualification as provided by the Texas Rules
of Civil Procedure and the laws of this state.
The motion seeking recusal or motion to disqualify
must be filed by either party within the time
provided by Rule 18a, Texas Rules of Civil

814 Texas Bar Journal • November 2020 texasbar.com



Procedure. In the event of recusal or disqualification,
the Presiding Judge shall assign a replacement
judge whose district does not include the
county of appropriate venue. If an active district
judge assigned to a disciplinary case becomes
a retired, senior, or former judge, he or she
may be assigned by the Presiding Judge to
continue to preside in the case, provided the
judge has been placed on a visiting judge list.
If the Presiding Judge decides not to assign
the retired, senior, or former judge to continue
to preside in the case, the Presiding Judge shall
assign an active district judge whose district
does not include the county of appropriate
venue. A visiting judge may only be assigned
if he or she was originally assigned to preside
in the case while an active judge. Any judge
assigned under this Rule is not subject to
objection under Chapter 74, Government Code.

B.     Transfer of Case: If the county of alleged venue
is successfully challenged, the case shall be
transferred to the county of proper venue. If
the case is transferred to a county in the assigned
judge’s district, the judge must recuse himself
or herself, unless the parties waive the recusal
on the record. In the event of recusal, the Presiding
Judge of the administrative judicial region shall
assign a replacement judge whose district does
not include the county of appropriate venue. If
the case is transferred to a county outside the
administrative judicial region of the Presiding Judge
who made the assignment, the Presiding Judge
of the administrative judicial region where the
case is transferred shall oversee assignment for
the case and the previously assigned judge
shall continue to preside in the case unless he
or she makes a good cause objection to continued
assignment, in which case the Presiding Judge
shall assign a replacement judge whose district
does not include the county of appropriate venue.

3.03.  Filing, Service and Venue: After the trial judge has
been assigned, the Chief Disciplinary Counsel shall
promptly file the Disciplinary Petition and a copy of the
Presiding Judge’s assignment order with the district
clerk of the county of alleged venue. The Respondent
shall then be served as in civil cases generally with a
copy of the Disciplinary Petition and a copy of the Presiding
Judge’s assignment order. In a Disciplinary Action, venue
shall be in the county of Respondent’s principal place of
practice; or if the Respondent does not maintain a place
of practice within the State of Texas, in the county of
Respondent’s residence; or if the Respondent maintains
neither a residence nor a place of practice within the

State of Texas, then in the county where the alleged
Professional Misconduct occurred, in whole or in part. In
all other instances, venue is in Travis County, Texas.

[No Proposed Comment Associated with this Item]

Voluntary Appointment of Custodian Attorney
for Cessation of Practice

Texas Rules of Disciplinary Procedure

13.04. Voluntary Appointment of Custodian Attorney for
Cessation of Practice: In lieu of the procedures set forth
in Rules 13.02 and 13.03, an attorney ceasing practice or
planning for the cessation of practice (“appointing attorney”
for purposes of this Rule) may voluntarily designate a
Texas attorney licensed and in good standing to act as
custodian (“custodian attorney” for purposes of this
Rule) to assist in the final resolution and closure of the
attorney’s practice. The terms of the appointing documents,
which shall be signed and acknowledged by the
appointing attorney and custodian attorney, may include
any of the following duties assumed:

A.    Examine the client matters, including files and
records of the appointing attorney’s practice,
and obtain information about any matters that
may require attention.

B.    Notify persons and entities that appear to be
clients of the appointing attorney of the cessation
of the law practice, and suggest that they
obtain other legal counsel.

C.     Apply for extension of time before any court
or any administrative body pending the client’s
employment of other legal counsel.

D.    With the prior consent of the client, file such
motions and pleadings on behalf of the client as
are required to prevent prejudice to the client’s
rights.

E.    Give appropriate notice to persons or entities
that may be affected other than the client.

F.     Arrange for surrender or delivery to the client
of the client’s papers, files, or other property.

The custodian attorney shall observe the attorney-client
relationship and privilege as if the custodian were the
attorney of the client and may make only such
disclosures as are necessary to carry out the purposes
of this Rule. Except for intentional misconduct or gross
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negligence, no person acting as custodian attorney
under this Rule shall incur any liability by reason of the
actions taken pursuant to this Rule.

The privileges and limitations of liability contained herein
shall not apply to any legal representation taken over by
the custodian attorney.

[No Proposed Comment Associated with this Item]

EXHIBIT B

FORM OF BALLOT

A. Scope and Objectives of Representation; Clients with
Diminished Capacity

Do you favor the adoption of the proposed
amendments to Rule 1.02 of the Texas Disciplinary
Rules of Professional Conduct and the adoption of
Proposed Rule 1.16 of the Texas Disciplinary Rules of
Professional Conduct, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

B. Confidentiality of Information – Exception to Permit
Disclosure to Secure Legal Ethics Advice

Do you favor the adoption of Proposed Rule
1.05(c)(9) of the Texas Disciplinary Rules of
Professional Conduct, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

C. Confidentiality of Information – Exception to Permit
Disclosure to Prevent Client Death by Suicide

Do you favor the adoption of Proposed Rule
1.05(c)(10) of the Texas Disciplinary Rules of
Professional Conduct, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

D. Conflict of Interest Exceptions for Nonprofit and Limited
Pro Bono Legal Services

Do you favor the adoption of Proposed Rule 6.05 of

the Texas Disciplinary Rules of Professional Conduct,
as published in the January 2021 issue of the Texas
Bar Journal?

YES NO

E. Information About Legal Services (Lawyer Advertising
and Solicitation)

Do you favor the adoption of the proposed
amendments to Part VII of the Texas Disciplinary
Rules of Professional Conduct, as published in the
January 2021 issue of the Texas Bar Journal?

YES NO

F. Reporting Professional Misconduct and Reciprocal
Discipline for Federal Court or Federal Agency Discipline

Do you favor the adoption of the proposed amendments
to Rule 8.03 of the Texas Disciplinary Rules of
Professional Conduct and Rules 1.06 and 9.01 of the
Texas Rules of Disciplinary Procedure, as published in
the January 2021 issue of the Texas Bar Journal?

YES NO

G. Assignment of Judges in Disciplinary Complaints and
Related Provisions

Do you favor the adoption of the proposed
amendments to Rules 3.01–3.03 of the Texas Rules
of Disciplinary Procedure, as published in the January
2021 issue of the Texas Bar Journal?

YES NO

H. Voluntary Appointment of Custodian Attorney for
Cessation of Practice

Do you favor the adoption of Proposed Rule 13.04 of
the Texas Rules of Disciplinary Procedure, as published
in the January 2021 issue of the Texas Bar Journal?

YES NO

A copy of the proposed changes to the Texas
Disciplinary Rules of Professional Conduct and the Texas
Rules of Disciplinary Procedure can be found at
www.texasbar.com/rulesvote TBJ
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law firm is not subject to the Texas
Disciplinary Rules of Professional
Conduct, Rule 5.03(a) provides that “a
lawyer having direct supervisory
authority over the nonlawyer shall make
reasonable efforts to ensure that the
person’s conduct is compatible with the
professional obligations of the lawyer[.]”
Rule 5.03(b) also provides that:

“a lawyer shall be subject to discipline
for the conduct of such a person that
would be a violation of these rules if
engaged in by a lawyer if:

(1) the lawyer orders, encourages, or
permits the conduct involved; or

(2) the lawyer:

(i) is a partner in the law firm in
which the person is employed,
retained by, or associated with
. . . or has direct supervisory
authority over such a person;
and 

(ii) with knowledge of such
misconduct by the nonlawyer
knowingly fails to take
reasonable remedial action to
avoid or mitigate the
consequences of that person’s
misconduct.”

Accordingly, if the lawyer orders,
encourages, or permits conduct at the
booth that would violate the Rules if
engaged in by the lawyer, then the
lawyer would be subject to discipline for
violation of Rule 5.03(b).

Rule 7.03 addresses “Prohibited
Solicitations and Payments.” One
concern addressed by Rule 7.03 is that
in-person contacts “can overbear the
prospective client’s will, lead to hasty

and ill-advised decisions concerning
choice of counsel, and be very difficult
to police.” Comment 1 to Rule 7.03.

Rule 7.03(a) prohibits a lawyer from
engaging in in-person solicitation of a
prospective client or nonclient regarding
a matter arising out of a particular
occurrence or event or series of
occurrences or events. The Rule states,
in pertinent part: 

“A lawyer shall not by in-person
contact, or by regulated telephone or
other electronic contact . . . seek
professional employment concerning
a matter arising out of a particular
occurrence or event, or series of
occurrences or events, from a
prospective client or nonclient who
has not sought the lawyer’s advice
regarding employment or with whom
the lawyer has no family or past or
present attorney-client relationship
when a significant motive for the
lawyer’s doing so is the lawyer’s
pecuniary gain.”

Although “solicitation” is not defined
in the Rules, the Committee approves of
the definition in Rule 7.3(a) of the
American Bar Association’s Model Rules
of Professional Conduct, which states:

“‘Solicitation’ or ‘solicit’ denotes a
communication initiated by or on
behalf of a lawyer or law firm that is
directed to a specific person the
lawyer knows or reasonably should
know needs legal services in a
particular matter and that offers to
provide, or reasonably can be
understood as offering to provide,
legal services for that matter.”

In previous opinions, this Committee
has addressed the ethical implications of

STATEMENT OF FACTS

Immediately after several hail storms,
a lawyer sets up a booth at a public
venue. The booth is staffed by a
nonlawyer employee of the lawyer’s law
firm. Signs at the booth advertise the
firm’s services in representing property
owners/policyholders in first-party
claims against insurance companies in
property damage disputes. The booth
displays photos of damaged property;
the name, address, and telephone
number of the law firm; and phrases
such as “AFFECTED BY HAIL?” 

The nonlawyer employee only speaks
to individuals who approach the booth.
Thus, none of these efforts consist of
live, person-to-person contact initiated
by the lawyer or nonlawyer employee. 

When an individual approaches the
booth, the employee distributes
brochures that (1) communicate the
same information as the booth’s signs
and (2) invite recipients to contact the
law firm for more information about the
law firm’s services in representing
policyholders/property owners in
disputes with their insurance companies.
The employee converses with visitors to
the booth only upon request and orally
communicates the same information as
the brochures and signs. 

These efforts are directed to the
general public who can walk past the
booth without taking a brochure or
talking to the nonlawyer employee.
Visitors to the booth are free to
disregard the information they receive 
or to consider the information at a later
time. Any cases resulting from such
advertising efforts are handled on a
contingent fee basis.

DISCUSSION

Although a nonlawyer employee of a
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accepting referrals from third parties.
See, e.g., Professional Ethics Committee
Opinion 573 (July 2006), Opinion 537
(May 2001), and Opinion 524 (May
1998). Here, however, the issue is that
the lawyer through a nonlawyer
employee is engaging prospective clients
for employment, albeit only upon
request.

The Committee concludes that the
lawyer’s plan to provide free
information, or to use the nonlawyer
staff to do so, does not violate Rule
7.03. A lawyer may also advertise the
firm’s services in representing property
owners/policyholders in first-party
claims against insurance companies and
may do so through booth signs and
brochures inviting the public to contact
the law firm for more information about
the firm’s services. The lawyer or the
nonlawyer employee may also orally
communicate the same information to
visitors to the firm’s booth if the lawyer
or nonlawyer does not initiate the
conversation with prospective clients or
nonclients but, instead, responds only if
additional information is requested by
prospective clients or nonclients.
Attendees at the public event may pass
up the booth entirely, disregard the
information provided, or consider the
information at a later time.

If the nonlawyer employee distributes
information to members of the public
only upon request, there is no violation
of Rule 7.03. For example, providing
telephone numbers or other contact
information for government agency
consumer helplines or agencies
furnishing disaster relief to members of
the public would not be prohibited. As
the Committee has previously observed,
a lawyer does not violate the Rules by
offering and giving such free
information. See Opinion 654 (March
2016) (concluding that lawyers may
provide free information about bail
bonds and arrest warrants). But, a
lawyer may not direct nonlawyer
employees to solicit prospective clients
or nonclients by initiating in-person
contact.

booth at a public venue and provide
information to prospective clients or
nonclients regarding professional
employment to handle claims or
lawsuits against insurance companies
over property damage caused by severe
weather events, provided neither the
lawyer nor the nonlawyer initiates the
contact by calling visitors to the booth
or by talking about professional services
with the visitor unless the visitor
commences the conversation. The
lawyer must also make reasonable efforts
to ensure that the nonlawyer employee’s
conduct complies with the lawyer’s
professional obligations as required by
the Rules. The lawyer may not pay the
nonlawyer staff any bonus or additional
compensation for enlisting one or more
clients as a result of the nonlawyer’s
work at the booth. Finally, the
nonlawyer employee should not provide
legal advice to those seeking information
at the booth. TBJ

In addition to Rules 5.03 and
7.03(a), the nonlawyer employee’s
conduct also implicates Rule 7.03(b),
which states:

“A lawyer shall not pay, give, or offer
to pay or give anything of value to a
person not licensed to practice law
for soliciting prospective clients for,
or referring clients or prospective
clients to, any lawyer or firm, except
that a lawyer may pay reasonable fees
for advertising and public relations
services rendered in accordance with
this Rule and may pay the usual
charges of a lawyer referral service . . . .”

Thus, the nonlawyer employee, whether
paid by salary, hourly wage, or flat fee,
may not be offered or paid any
enhanced compensation or bonus tied
to the number of new clients that the
law firm enlists as a result of the
employee’s efforts.  

Moreover, Rule 7.06(a) prohibits
lawyers from accepting or continuing
employment procured in a prohibited
manner:

“A lawyer shall not accept or
continue employment in a matter
when that employment was procured
by conduct prohibited by any of
Rules 7.01 through 7.05, 8.04(a)(2),
or 8.04(a)(9), engaged in by that
lawyer personally or by any other
person whom the lawyer ordered,
encouraged, or knowingly permitted
to engage in such conduct.”

Finally, Rule 5.05(b) provides that a
lawyer shall not “assist a person who is
not a member of the bar in the
performance of activity that constitutes
the unauthorized practice of law.” The
supervising lawyer should therefore
ensure that the nonlawyer employee is
not providing legal advice to those
seeking information at the booth.

CONCLUSION
Under the Texas Disciplinary Rules of

Professional Conduct, a lawyer may
direct a nonlawyer employee to staff a
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“unlawfully.” The term “unlawfully”
is not defined in the Rules.
Nevertheless, as discussed below, the
term “unlawfully” is generally
understood to refer to conduct that
violates a statute, court order, or
other mandatory disclosure
obligation. 

Any obstruction or concealment
that violates criminal law would
clearly be “unlawful” and therefore
would violate Rule 3.04(a). Criminal
conduct related to obstruction or
concealment could also likely violate
subsections (2), (3), (4), or (12) of
Rule 8.04(a):

“A lawyer shall not: 

. . .

(2) commit a serious crime or
commit any other criminal
act that reflects adversely
on the lawyer’s honesty,
trustworthiness or fitness as
a lawyer in other respects; 

(3) engage in conduct
involving dishonesty, fraud,
deceit or misrepresentation; 

(4) engage in conduct
constituting obstruction of
justice; . . . [or]

(12) violate any other laws of
this state relating to the
professional conduct of
lawyers and to the practice
of law.”

Whether particular conduct violates a
criminal obstruction statute is a
question of substantive law that is
outside the Committee’s purview. The
Committee is not aware of any
authority holding that it is a crime for
a lawyer to accept and retain ordinary
tangible evidence from a client
accused of a crime. 

Obstruction or concealment of
evidence is also “unlawful” if it
violates a court order. For example, a
lawyer in possession of tangible
evidence may violate Rule 3.04(a) by
knowingly failing to obey a court
order requiring production of the
evidence. Such conduct could also
violate Rule 3.04(d), which
provides: 

“A lawyer shall not . . . knowingly
disobey, or advise the client to
disobey, an obligation under the
standing rules of or a ruling by a
tribunal except for an open refusal
based either on an assertion that no
valid obligation exists or on the
client’s willingness to accept any
sanctions arising from such
disobedience.”

Finally, a lawyer acts “unlawfully”
for purposes of Rule 3.04(a) if the
lawyer knowingly fails to provide
evidence when disclosure is mandated
by the rules of the tribunal, a
subpoena, a discovery obligation, a
cooperation agreement, or the like
(hereafter, a “Mandatory Disclosure
Obligation”). It is not unlawful,
however, for an attorney to withhold

STATEMENT OF FACTS

A lawyer represents a client who is
in jail awaiting trial in a felony
domestic violence case. While in jail,
the defendant receives several letters
from a victim in the case that
contain relevant information. The
defendant gives those letters to the
lawyer, who takes the letters to his
office for safekeeping. The lawyer
does not reveal the existence of the
letters until trial. The prosecuting
attorney informally asks to inspect
the letters, but the lawyer refuses.
The lawyer continues to refuse to
allow inspection of the letters until
ordered to do so by the court after a
hearing.

DISCUSSION

“Unlawful” obstruction or
concealment in general. Rule 3.04(a)
of the Texas Disciplinary Rules of
Professional Conduct prohibits the
unlawful obstruction, concealment,
alteration or destruction of evidence.
Rule 3.04(a) provides:

“A lawyer shall not . . . unlawfully
obstruct another party’s access to
evidence; in anticipation of a
dispute unlawfully alter, destroy or
conceal a document or other
material that a competent lawyer
would believe has potential or
actual evidentiary value; or counsel
or assist another person to do any
such act.”

To constitute a violation of Rule
3.04(a), the obstruction or
concealment must be done
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ordinary tangible evidence pending a
ruling on a good faith, legally available
objection, motion for protection, or
other procedurally legitimate challenge
to a Mandatory Disclosure
Obligation. 

Mandatory Disclosure
Obligations of criminal defense
counsel. There is no traditional
discovery process in Texas that allows
the State to obtain evidence from a
criminal defendant. Absent a court
order, therefore, a lawyer who receives
ordinary tangible evidence from a
client generally does not have an
obligation to turn over the evidence to
the prosecuting authority. In such a
situation, the lawyer does not act
unlawfully, and consequently does not
violate Rule 3.04(a), merely by
maintaining non-destructive custody
of such evidence. 

Special Criminal Evidence. It is
generally accepted that a lawyer has a
self-executing obligation to turn over
some special types of tangible
evidence. This opinion will refer to
such evidence as “Special Criminal
Evidence,” as opposed to “ordinary
evidence.” The definition of Special
Criminal Evidence varies by
jurisdiction, but generally includes
contraband, the instrumentalities of a
crime, or the fruits of a crime.
Common examples are illegal
narcotics, a murder weapon, and
stolen jewelry. Depending on the
jurisdiction, the definition of Special
Criminal Evidence may also include
documents and records directly
involved in the perpetration of a
crime, such as book-making receipts
or falsified records, as well as other
direct evidence of the client’s
involvement in the crime (such as a
bloody glove). The rationales offered
to support the obligation to turn over
Special Criminal Evidence are that (1)
possession of such evidence—by
anyone—is usually illegal, (2)

from a client, the trial court should
not allow the jury to learn the source
of the evidence. See Rubin v. State,
602 A.2d at 688 (collecting cases); see
also Henderson v. State, 962 S.W.2d
544, 556 (Tex. Crim. App. 1997)
(holding that trial court properly
compelled lawyer to turn over maps
received from client when kidnapping
victim was possibly still alive, but
noting that neither the client’s
communications to the attorney nor
the attorney’s communications to law
enforcement could be admitted at
trial); Sanford v. State, 21 S.W.3d 337,
344 (Tex. App.—El Paso 2000, no
pet.), abrogated on other grounds by
Motilla v. State, 78 S.W.3d 352 (Tex.
Crim. App. 2002) (“[b]y allowing the
State to recover the evidence, the
public interest is served, and by
refusing the State an opportunity to
disclose the source of the evidence, the
attorney-client privilege is preserved”).
At least one jurisdiction has endorsed
a procedure designed to avoid
disclosing the source of the evidence
to the prosecution. See District of
Columbia Rules of Professional
Conduct, Rule 3.4, Comment 5
(D.C. Office of Bar Counsel may
accept evidence and turn it over to
proper authorities without revealing
its source, thereby preserving the
defense lawyer’s obligation of
confidentiality).

At present, the scope of a lawyer’s
self-executing obligation to turn over
Special Criminal Evidence has not
been well-defined in reported Texas
law. E.g., Sanford v. State, 21 S.W.3d
at 344, n. 6 (declining to decide
question of whether attorney had an
obligation to reveal to law
enforcement the location of an
instrumentality of the crime, which
the lawyer had learned from client);
Henderson v. State, 962 S.W.2d at 556
(referring to “cases in other states that
require an attorney to release physical
evidence in his possession to the

preparing the client’s defense does not
require counsel to possess the
evidence, and (3) any evanescent
evidence (such as fingerprints) could
degrade while in the lawyer’s
possession.

Most United States courts that
have considered the issue have held
that a lawyer who comes into
possession of Special Criminal
Evidence—however defined in that
jurisdiction—has a self-executing
obligation to turn over the evidence
to police or other law enforcement
authorities. See Rubin v. State, 602
A.2d 677, 686 (Md. 1992) (collecting
cases); see also Hitch v. Pima County
Superior Court, 708 P.2d 72, 75 (Ariz.
1985); In re Ryder, 381 F.2d 713, 714
(4th Cir. 1967) (“It is an abuse of a
lawyer’s professional responsibility
knowingly to take possession of and
secrete the fruits and instrumentalities
of a crime”); see generally Restatement
(Third) of the Law Governing
Lawyers § 119 (2000) (lawyer must
notify prosecuting authorities or turn
over the evidence after reasonable
time for non-destructive testing);
Gregory C. Sisk, The Legal Ethics of
Real Evidence: Of Child Porn on the
Choirmaster’s Computer and Bloody
Knives under the Stairs; 89 Wash. L.
Rev. 819 (2014); Stephen Gillers,
Guns, Fruits, Drugs, and Documents: A
Criminal Defense Lawyer’s
Responsibility for Real Evidence, 63
Stan. L. Rev. 813 (2011).

It appears to be the general rule
that, before turning over Special
Criminal Evidence to law enforcement
authorities, a lawyer may be allowed
to examine the evidence and subject it
to tests that do not alter or destroy
material characteristics of the
evidence. Restatement (Third) of the
Law Governing Lawyers § 119
(2000). It also appears to be the
general rule that if a lawyer turns over
Special Criminal Evidence acquired
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authorities but prevent the
government from disclosing to a trier
of fact that the evidence came from
the defendant’s attorney”). For
purposes of this opinion it is sufficient
to note that a Texas court might
recognize a self-executing obligation to
produce Special Criminal Evidence. If
so, a violation of that obligation
would be “unlawful” for purposes of
Rule 3.04.

Application to assumed facts. The
Committee now turns to the specific
statement of facts presented at the
start of this opinion. The assumed
facts involve an incarcerated client
who, during a jailhouse visit, gives
tangible evidence (letters) to his
lawyer. At the time of receipt, the
lawyer is not subject to any order or
agreement that mandates producing
the evidence to the State. The lawyer
declines to produce the letters in
response to an informal request from
the prosecuting attorney but produces
the letters when ordered to do so by
the trial court. 

The lawyer is not subject to a self-
executing obligation of production by
virtue of the special character of the
evidence. A letter from a victim does
not qualify as Special Criminal
Evidence, even if the letter might be
incriminating or exculpatory.
Specifically, such a letter is “ordinary
evidence”—it is not contraband, a
fruit or instrumentality of the alleged
crime, a document directly involved in
the perpetration of a crime, or other
direct evidence of the client’s
involvement in the crime (such as a
bloody glove). A Texas criminal
defense attorney has no obligation to
turn over ordinary tangible evidence
to the prosecuting attorney. That the
lawyer receives the ordinary tangible
evidence from an incarcerated client
does not change the result, assuming
the lawyer does not violate the law in
the process.

possession of tangible evidence from
a client in a criminal matter may
not conceal that evidence from a
prosecuting attorney or obstruct
access to that evidence if doing so
would be “unlawful.” A lawyer’s
conduct with regard to potentially
relevant evidence is unlawful if it is
prohibited by statute, court order, or
Mandatory Disclosure Obligation,
as defined above. In general,
however, a Texas lawyer is not
required to disclose ordinary
tangible evidence in a criminal
matter in the absence of a court
order or agreement.

The common law may impose a
self-executing obligation of disclosure
if a lawyer takes possession of Special
Criminal Evidence, such as
contraband, instrumentalities of a
crime, or fruits of a crime. The precise
scope of such an obligation is a
question of substantive Texas law to be
addressed by the courts. The failure to
comply with a judicially recognized
obligation of disclosure would be
considered “unlawful” and would
violate Rule 3.04(a). 

Under the facts stated in this
opinion, a lawyer who obtains
ordinary tangible evidence from an
incarcerated client does not violate the
Texas Disciplinary Rules of
Professional Conduct by refusing to
produce the evidence to the
prosecuting attorney until ordered to
do so. 

A lawyer is under no obligation to
accept tangible evidence from a client
charged with a crime. Assuming the
lawyer does not believe the client will
destroy the evidence if the lawyer
refuses to accept it, and counsels the
client regarding evidence preservation,
the most prudent course may be to
decline a client’s request to accept
custody of evidence related to an
alleged crime. TBJ

No obligation to accept custody
of evidence tendered by client
accused of a crime. The Committee
also notes that a lawyer is under no
obligation to accept or act as
custodian of tangible evidence
tendered by a client accused of a
crime. Assuming the lawyer does not
believe the client will destroy the
evidence if the lawyer refuses to
accept it, and assuming the lawyer
counsels the client as to the
applicable laws regarding evidence
preservation, the most prudent
course is often to decline a client’s
request to accept custody of evidence
related to an alleged crime. See
generally “What Do I Do with the
Porn on My Computer”: How a
Lawyer Should Counsel Clients About
Physical Evidence, 54 Am. Crim. L.
Rev. 751 (2017) (comprehensive
discussion of advice that lawyers
should give clients if lawyer declines
to take possession of tangible
evidence). 

Unaddressed issues. This opinion
does not address (a) the destruction or
alteration of evidence, (b) a lawyer’s
obligation with respect to mere
information received from a client
related to tangible evidence (e.g., the
location of a corpse or murder
weapon), (c) a lawyer’s obligation with
respect to tangible evidence
independently discovered by the
lawyer or the lawyer’s agents, (d)
evidence that is not provided directly
to the lawyer by the client, or (e)
evidence that might exonerate a co-
defendant or third-party. The
Committee also cautions that it offers
no opinion regarding the application
of criminal obstruction statutes and
that prosecuting authorities may take
a broad view on what conduct
constitutes criminal obstruction or
concealment.

CONCLUSION
A lawyer who elects to take
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TYLA presidenT’s pAge

TEN YEARS. IT IS HARD TO BELIEVE THAT 10 YEARS AGO, I looked at the pass list for the
July 2010 bar examinees and saw my name. It was a moment of shock and utter
joy—my biggest accomplishment. I am in a completely different place than I
envisioned back then. My journey of navigating law school, finances, and finding the
practice area that brings me joy inspired some of the projects the Texas Young
Lawyers Association is developing this year.

When I started at the University of Texas School of Law (Hook ’Em!), I had no idea
what I was doing or what I was in for at the time. I just knew I needed to work
hard, get good grades, and obtain a job that would help me pay for my student loan
debt. I simply took out the loans each year and went to school. If I knew then what
I know now, I would have made much smarter decisions with my finances and
summer firm salaries. I have learned that many of my fellow young lawyers were in
the same boat back then, so now, we want to help our future colleagues. With that,
we are developing our Financial Literacy and Debt Management Series, which will
have an entire section directed toward law students. Our goal is to better educate law
students and young lawyers on how to successfully take charge of their financial
well-being and make informed decisions earlier in the process. The project will also
include information on retirement planning and disability insurance. We aim to
assist all lawyers, especially solo and small firm attorneys.

When I began my legal career, I worked at a litigation boutique in Austin practicing
commercial and employment litigation. It paid very well and allowed me to make
those pesky student loan payments and more importantly, pay my dad’s college
tuition. However, that job brought me very little joy, and I was beginning to doubt
my decision to practice law. It was not until I took a pro bono family law case that I
realized I was meant to be a lawyer. I contemplated my transition to family law for
about a year. I took family lawyers to lunch and coffee, attended CLEs, and met
with a financial planner. In September 2013, I made the decision to leave my firm
and started practicing at a prestigious family law firm in Austin.

In trying to develop additional projects for this year, I spoke with fellow board
member Meagan Harding, of Houston, and we discussed the difficulties lawyers
desiring to transition to a new area of practice may have. And from that, we
developed the idea for Transitioning Your Area of Practice: A Guide to Ease the
Transition. This guide will consist of advice and accounts from lawyers who have
successfully transitioned from one area to another and provide information about
some of the changes to expect. We are looking forward to launching this spring.

We cannot wait to share these resources with you!

BRITNEY HARRISON

2020-2021 President, Texas Young Lawyers Association
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solo/small firm

Overcommunicate 
Stay in close contact with your people.
Social isolation can damage the morale
and productivity of lawyers and staff
who are normally self-motivated. 

Build Virtual Camaraderie
A team approach can make a scattered
workforce feel cohesive. Encourage your
people to share their wins. Recognize
outstanding work. Ask questions about
ways your people are handling work
from home. Allow some time at the
beginning and at the end of meetings
for non-work talk. Encourage social
time during off hours to boost morale. 

Stop Toxic Behavior
Take control of bad actors. Shut down
bullying, blaming, rude interruptions,
and other toxic behaviors during remote
meetings that damage morale and
embarrass others. If you allow unhealthy
dynamics to persist, rapport and
teamwork will disintegrate.

Monitor Morale and Well-Being
It’s OK to talk about feelings.
Acknowledge the strain of the crisis.
Empathize with the struggles caused by
the pandemic. During one-on-ones, ask
questions to provide emotional support
during this stressful lockdown: “How is
this remote working affecting your
family?” “Is there any help you need?” 

Help Your People Weather the Storm
Skillfully managing your people during
this crisis will impact their lives and
their work profoundly. Your resilience,
calm, and optimism can inspire all those
who look to you for leadership and pull
them through the pandemic. Grow your
skills to meet that challenge. TBJ

MARTHA M. NEWMAN
is a former oil and gas litigator
and owner of Top Lawyer
Coach. She specializes in lawyer
coaching and consulting in the
areas of law firm management,
business development,

leadership, time management, presentation
skills, career advancement, and job interviewing.
Newman has been awarded the Professional
Certified Coach, or PCC, credential by the
International Coach Federation in recognition of
her coaching excellence. For more information,
go to toplawyercoach.com.

Managing Your
PEOPLE ONLINE
tips for leading virtually.
written by Martha M. NewMaN

Remote woRking necessitated by coVid-19
challenges section chairs to manage their
lawyers and staff as effectively virtually
as they do in person. Lack of face-to-face
interactions, the impersonal nature of
video meetings, trying to read people’s
reactions in postage-size images, and
coping with distractions at home make
it difficult to supervise effectively.
Management as usual is not sufficient.
Unorthodox work conditions full of
uncertainty and anxiety demand new skills.

You Cannot Rely on
Your Charisma Online
You may be charming in person but
talking to a camera diminishes your
professional presence. Raise your
energy level to keep your lawyers
focused. Use strong body language—
lean toward the screen when talking,
get your hands out of your lap and
gesture with authority, verbally
acknowledge others, and strengthen eye
contact. Watch for signs of
disengagement and lighten the
monotony of meetings with laughter.

Think Strategically
Ask yourself, Is this meeting really
necessary? Does it need to last 60 minutes?
Before each meeting, decide your
objectives, your agenda, the time you
want to spend on each item, and to
whom you want to speak. Delegate
timekeeping and note-taking.

Avoid Update Meetings
As Roger Glazer wrote in Forbes, “Take
a page from Jeff Bezos’ playbook and
use a memo system … [H]ave [your
team] write down their updates in a
memo that gets circulated to all meeting
attendees before the call … Not only
will your attendees be more engaged,
but your discussion will lead to more
ideas and solutions.”

Keep an Eye on Productivity
Set clear expectations regarding work
volume, quality, billable hours, and
deadlines. Create action plans after
every meeting to foster accountability.
Consider requiring staff to log calls and
tasks performed daily.
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ATTORNEY GRIEVANCES

DON’T REPRESENT YOURSELF!

How often do you advise clients to represent
themselves when accused of wrongdoing? 

Why give yourself different advice?

CONSULTATION 
OR REPRESENTATION

STEVEN L. LEE
OVER 40 YEARS EXPERIENCE

11 years experience with the State Bar of 
Texas as Assistant and Deputy General

Counsel as well as Acting General Counsel

LAW OFFICE OF
STEVEN L. LEE, P.C.
1411 WEST AVENUE, SUITE 100

AUSTIN, TEXAS 78701

(512) 215-2355

Representing Lawyers & Law Students Since 1991

STATEWIDE REPRESENTATION

disciplinary actions
Contact the Office of Chief Disciplinary Counsel at 512-453-5535, the Board of Disciplinary Appeals at 512-475-1578

or txboda.org, or the State Commission on Judicial Conduct at 512-463-5533.

Hasley Scarano, L.L.P.
attorneys & counselors

•  Grievance Defense

•  Ethics Consultation

•  Disciplinary Appeals

•  Legal Malpractice

WE BET ON THE DARK HORSE

WE LIKE OUR ODDS

Jennifer A. Hasley
Board Certified, Civil Trial Law

Texas Board of Legal Specialization

25+ Years Trial Experience

including as 

Assistant Disciplinary Counsel

State Bar of Texas

5252 Westchester, Suite 125

Houston, Texas 77005

713.667.6900 / 713.667.6904 FAX

jennifer@hasleyscarano.com
www.hasleyscarano.com

On August 12, 2020, the State
Commission on Judicial Conduct issued
a public reprimand to JeANINe hOWArD,
judge of Criminal District Court No. 6,
Dallas, Dallas County. 

On August 12, 2020, the State
Commission on Judicial Conduct issued
a public warning and order of additional
education to SANDrA PLASTer, justice of
the peace, Precinct 2, Canton, Van Zandt
County. 

On September 8, 2020, the State
Commission on Judicial Conduct issued
a public admonition to JOSe “JOey”
CONTrerAS, former judge of the 187th
Criminal District Court, San Antonio,
Bexar County. He has filed an appeal of
the final sanction. 

On September 8, 2020, the State
Commission on Judicial Conduct issued
a public reprimand to BILLy WILLIAmS,

justice of the peace, Precinct 3, San
Augustine, San Augustine County. 

On September 8, 2020, the State
Commission on Judicial Conduct issued a
public admonition and order of additional
education to Lee hArPer WILSON, judge of
Harris County Criminal Court at Law No.
10, Houston, Harris County. He has filed
an appeal of the final sanction.

DISBArmeNT 
On September 15, 2020, CyNThIA

GAIL BrOWN [#24026968], 56, of Palm
Coast, Florida, received a judgment of
disbarment related to three disciplinary
cases. An evidentiary panel of the
District 8 Grievance Committee found
that in the first case, Brown was hired
by a client, on or about June 28, 2016,
to represent her in a modification of her
child custody orders. The client paid
Brown an advanced fee of $1,600 for
the representation. On September 19,
2016, Brown was administratively
suspended from the practice of law.
Between June and September 2016,
Brown filed no pleadings on the client’s
behalf to initiate the modification.
Further, Brown failed to notify the
client of her suspension and ceased all
communication with the client after a
couple of months. When the client
discovered that Brown had been
suspended and abandoned her law
practice, she requested a refund. Brown
failed to respond to the request and did
not refund any unearned fees. In a
second case, Brown was hired by a client
in January 2016 to represent her in a
stepparent adoption. The client paid
Brown an advanced fee of $3,900 for
legal fees, filing fees, and a home study.
Although Brown obtained the biological
mother’s written relinquishment of
parental rights and moved the case from
McLennan to Bell County, she failed to
complete or file any other pleadings on
the client’s behalf. Brown was
administratively suspended from the
practice of law on September 19, 2016.
However, Brown did not file a motion
to withdraw in the pending case.
Further, when the client contacted
Brown to determine the status of the

JUDICIAL ACTIONS 
To read the entire public sanctions, go

to scjc.texas.gov.

On August 12, 2020, the State
Commission on Judicial Conduct issued
a public admonition and order of
additional education to WAyNe A.
ChrISTIAN, judge of County Court at
Law No. 6, San Antonio, Bexar County.

On August 12, 2020, the State
Commission on Judicial Conduct issued
a public admonition and order of
additional education to SArA JANe DeL
CArmeN, municipal judge of Colleyville
and Keller, Tarrant County. 

On August 12, 2020, the State
Commission on Judicial Conduct issued
a public admonition and order of
additional education to PAUL FOLey,
justice of the peace, Precinct 1, Place 1,
Emory, Rains County. 
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matter, Brown informed the client that
they were “just waiting on a court date,”
and did not inform the client of her
suspension. In September 2016, Brown
abandoned her law practice without
notice to the client and failed to return
the client’s file or refund any unearned
fees. In a third case, Brown was paid
$1,200 on or about August 2, 2016, to
represent a client in a suit affecting the
parent-child relationship. On September
19, 2016, Brown was administratively
suspended from the practice of law.
After her suspension, Brown continued
the representation and corresponded
with the client regarding responses to
discovery requests and the possibility of
filing a motion to dismiss. Brown failed
to notify the client of her suspension,
failed to return the client’s file, and
failed to return any unearned portion of
the $1,200. The client learned of
Brown’s suspension in October 2016
and attempted to negotiate a return of
unearned fees but Brown failed to
respond to the client’s texts and emails. 

Brown violated Rules 1.01(b)(1),
1.03(a), 1.15(d), 8.04(a)(3), and
8.04(a)(11) of the Texas Disciplinary
Rules of Professional Conduct, Article X,
Section 9, State Bar Rules. Brown was
ordered to pay $5,498 in restitution and
$3,700.30 in attorneys’ fees and expenses.

SuSPenSionS
On September 10, 2020, Tyler Kline

Berger [#24082223], 32, of Dallas,
agreed to a 24-month fully probated
suspension effective September 1, 2020.
The District 6 Grievance Committee
found that Berger was a salaried associate
of a law firm and had a LegalZoom
profile identifying Berger as such. Berger
has the LegalZoom profile because of
her association with the firm. Part of
Berger’s employment duties at the firm
were to provide telephone consultations
to LegalZoom referrals with the ultimate
goal being that the referrals would hire
the firm for representation. Instead of
signing some of the referrals up as clients
of the firm, and unbeknownst to the
firm, Berger instructed the referrals to
send payment for legal services to her
personal law firm bank account. Berger
corresponded with these clients from her

firm email and telephone number even
though she had directed the clients’
funds to her personal law firm bank
account. Berger failed to promptly
deliver funds to the firm that the firm
was entitled to receive. Berger made false
or misleading communications to
potential clients about Berger’s services.
Berger engaged in conduct involving
dishonesty, fraud, deceit, or
misrepresentation. 

Berger violated Rules 1.14(b),
7.02(a)(1), and 8.04(a)(3). She was
ordered to pay $700 in attorneys’ fees
and direct expenses.

On September 16, 2020, Sarah Sue
DoezeMa [#24063259], 39, of Houston,
accepted a six-month fully probated
suspension effective October 1, 2020.
An investigatory panel of the District 4
Grievance Committee found that
Doezema neglected the legal matter
entrusted to her and failed to explain a
matter to the extent reasonably necessary

disciplinary actions

Two Riverway, Suite 1080
Houston, Texas 77056

INFO@CLLEGAL.COM
CLLEGAL.COM

to permit her client to make informed
decisions regarding the representation. 

Doezema violated Rules 1.01(b)(1)
and 1.03(b). She was ordered to pay
$1,000 in attorneys’ fees and direct
expenses. 

On September 24, 2020, Darwin
McKee [#13695700], 69, of Austin,
accepted a one-year partially probated
suspension [two months active and 10
months probated] effective November 1,
2020. An evidentiary panel of the
District 9 Grievance Committee found
that McKee failed to appear at a hearing
while representing a client in a breach of
contract case. The panel also found that
after the client appealed the case,
McKee failed to meet appellate
deadlines, notify the appellate court of
his subsequent termination, and/or
withdraw from the case. 

McKee violated Rules 1.01(b)(1) and
1.15(a)(3). He was ordered to pay $875
in attorneys’ fees and direct expenses. 
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her divorce decree. The complainant
paid Portley an advanced fee of $5,000
in cash, which Portley failed to deposit
into a trust or escrow account. Portley
filed a notice of appearance in the case
but filed no other pleading. In
addition, the complainant attempted
numerous times to contact Portley
regarding the status of her case. The
only time Portley spoke with the
complainant after he was hired, he told
the complainant the judge had given
permission to enforce the order.
However, Portley filed no pleadings or
enforcement motions with the court.
The complainant terminated the
representation and requested that
Portley return unearned fees, but
Portley failed to respond or comply
with the request. On or about
November 28, 2018, after receiving
notice of the complaint and filing a
response, Portley provided a full refund
to the complainant. At that time, Portley
represented that he would withdraw

decisions regarding the representation.
Rincon failed to obtain written consent
from his client regarding the division or
arrangement for division of a fee
between Rincon and another attorney
not in the same firm as Rincon. Rincon
failed to take reasonable remedial action
to avoid or mitigate the consequences of
the other lawyer’s violation of the Texas
Disciplinary Rules of Professional
Conduct.

Rincon violated Rules 1.01(b)(1),
1.01(b)(2), 1.03(a), 1.03(b), 1.04(f )(2),
and 5.01(b). He was ordered to pay
$500 in attorneys’ fees and direct
expenses.

On August 31, 2020, KiRby JeRome
PoRtley [#24085865], 36, of Austin,
accepted a one-year active suspension
effective September 1, 2020. An
evidentiary panel of the District 9
Grievance Committee found that the
complainant hired Portley, on or about
May 10, 2017, to enforce an order in

On September 25, 2020, Raymond
Rincon [#16933500], 65, of Dallas,
agreed to a three-year partially probated
suspension effective October 15, 2020,
with the first three months actively
served and the remainder probated. An
investigatory panel of the District 6
Grievance Committee found that on
September 8, 2017, the client’s mother
hired Rincon to represent her son in a
habeas corpus appeal. In representing
the client, Rincon neglected the legal
matter entrusted to him and frequently
failed to carry out completely the
obligations Rincon owed to his client by
incorrectly filing a writ petition twice
and failing to submit a correct writ for
several months. Rincon failed to keep
his client reasonably informed about the
status of his case and failed to promptly
comply with reasonable requests for
information from his client. Rincon
failed to explain the client’s legal matter
to the extent reasonably necessary to
permit his client to make informed

disciplinary actions

State-wide Practice
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ATTORNEY GRIEVANCE 
& 

CRIMINAL DEFENSE 
FEDERAL AND STATE 

JIM BURNHAM 
Former Chairman of the State Bar 
District 6 Grievance Committee 

Former President of the Dallas Bar 
Association 

Former Dallas Assistant District 
Attorney 

Dallas Bar Association Trial Lawyer 
of the Year 

Fellow of the American College of 
Trial Lawyers 

Law Offices of Jim Burnham 
6116 N. Central Expy. Ste. 515 

Dallas, Texas 75206 
www.jburnhamlaw.com 
jim@jburnhamlaw.com 
Office: (214) 750-6616 
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Procedure Article 39.14. 
Aguilar violated Rule 8.04(a)(12). He

was ordered to pay $250 in attorneys’
fees and direct expenses.

PRIVAtE REPRIMANDs
Listed here is a breakdown of Texas

Disciplinary Rules of Professional
Conduct violations for five attorneys,
with the number in parentheses
indicating the frequency of the violation.
Please note that an attorney may be
reprimanded for more than one rule
violation.  

1.01(b)(1)—for neglecting a legal
matter entrusted to the lawyer (4). 

1.03(a)—for failing to keep a client
reasonably informed about the status of
a matter and promptly comply with
reasonable requests for information (4).     

7.03(a)—A lawyer shall not by in-
person contact, or by regulated
telephone or other electronic contact as
defined in paragraph (f ), seek
professional employment concerning a

matter arising out of a particular
occurrence or event, or series of
occurrences or events, from a prospective
client or non-client who has not sought
the lawyer’s advice regarding
employment or with whom the lawyer
has no family or past or present
attorney-client relationship when a
significant motive for the lawyer’s doing
so is the lawyer’s pecuniary gain.
Notwithstanding the provisions of this
paragraph, a lawyer for a qualified
nonprofit organization may
communicate with the organization’s
members for the purpose of educating
the members to understand the law, to
recognize legal problems, to make
intelligent selection of counsel, or to use
legal services (1). 

8.04(a)(8)—for failing to timely
furnish a district grievance committee a
response or other information as
required unless he or she timely asserts a
privilege or other legal ground for failure
to do so (1). TBJ

from the case but failed to do so. 
Portley violated Rules 1.01(b)(1),

1.03(a), 1.14(a), 1.14(b), and 1.15(d) of
the Texas Disciplinary Rules of
Professional Conduct, Article X, Section
9, State Bar Rules. Portley was ordered
to pay $500 in attorneys’ fees and
expenses.

PUBLIC REPRIMAND
On September 17, 2020, HUgo

VAsqUEz AgUILAR [#24006740], 51, of
Dallas, agreed to a public reprimand.
The District 6 Grievance Committee
found that in December 2016, Aguilar
was appointed to represent the
complainant in a criminal matter. After
the complainant’s multiple requests to
Aguilar for copies of his file, Aguilar
ultimately sent the complainant a copy
of the entire file, including discovery.
Aguilar violated a law in this state
relating to the professional conduct of
lawyers and to the practice of law,
specifically Texas Code of Criminal

disciplinary actions

NED BARNETT

CRIMINAL
DEFENSE
Defending Texans Since 1994

Former Assistant United States Attorney
Former Assistant District Attorney
Founding Member of the National College of DUI Defense
of Counsel Williams Kherkher Hart Boundas, LLP

Law Offices of Ned Barnett
8441 Gulf Freeway, Suite 600  Houston, Texas 77017

713-222-6767
www.nedbarnettlaw.com

Board Certified in Criminal Law by the Texas Board of Legal Specialization
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CENTRAL

Andrew robertSon is now a partner in
and SArA donovAn is now an associate of
Minton, Bassett, Flores & Carsey in Austin.

leiGh bAnASzAK is now a partner in Ruffner
Schoenbaum in Austin.

Kevin m. Koel is now VP assistant general
counsel to Capital Farm Credit in Bryan.

jAynie n. bAdGett is now an attorney with
Bollier Ciccone in Austin.

niKKi mApleS and meAGAn joneS are partners
in the newly created Maples | Jones, 3101
Bee Caves Rd., Ste. 260, Austin 78746.

jeSSicA fAulKner is now a senior associate
of the Thomas Law Firm in Austin.

GULF
dAvid petermAn is now a partner in Gray
Reed & McGraw in Houston. chriStinA

richArdSon is now a staff attorney with
the firm.

jAred l. GriShAm is now an associate of
Neel, Hooper & Banes in Houston.

heAth triSdAle and michAel hAmilton are
now partners in King & Spalding in Houston.

Kylie loyA, of the Metropolitan Transit
Authority of Harris County in Houston,
received the Rising Advocate in Government
Law Award from the State Bar of Texas
Government Law Section. Loya was also
named Senior Counsel of the Year for a
Midsized Legal Department by the
Association of Corporate Counsel.

rAymond m. Kutch is now a partner in
Thompson Coe, Cousins & Irons in Houston.

douG murphy, of the Doug Murphy Law
Firm in Houston, was selected dean of the
National College for DUI Defense.

Gerry pecht, of Norton Rose Fulbright in
Houston, is now the firm’s global chief executive.

mecA wAlKer, of Walker ADR Services in
Houston, was named chair of the Texas
Bar College Board of Directors.

NORTH
Soren lindStrom is now a partner in
FisherBroyles in Dallas and New York.

AAron KAufmAn is now a partner in and
SAhriSh SolejA is now an associate of
Gray Reed & McGraw in Dallas.

michAel A. SwArtzendruber is now a
partner-in-charge and deniSe webb GlASS

is now an administrative partner in Norton
Rose Fulbright in Dallas.

tyler GoldthwAite is now a partner in
Cantey Hanger in Fort Worth.

jerry c. hArriS jr. is now a partner in
Barnes & Thornburg in Dallas.

mAbel SimpSon is now a partner in and
Shelley hicKey is now a principal
attorney with Munck Wilson Mandala in
Dallas. jenny mArtinez and michAel

mccAbe are now co-chairs of the firm’s
litigation/dispute resolution section.

jAKe pollAcK is now a partner in Shackelford,
Bowen, McKinley & Norton in Dallas. mAtt

moteS is now a partner in and bryAn Kelly

is now an associate of the firm in Fort Worth.

SArAh Kline cArmichAel, tAmArA pullin,

and ty tAylor are now associates of
McDonald Sanders in Fort Worth.

jonAthAn hAwKinS, previously with
KidKraft, is now of counsel to Harper
Bates & Champion in Dallas.

pAm juStiSS is now deputy general counsel
to and head of regulatory compliance at
American First Finance in Dallas.

brittAny bunch and meGAn cloud are now
associates of Weil, Gotshal & Manges in Dallas.

OUT OF STATE
briAn bouffArd is now a supervisory trial
defense attorney with the U.S. Department
of Defense’s Military Commissions Defense
Organization in Washington, D.C.

jennifer A. hoSS, previously with the
Arkansas Public Service Commission, is now
assistant general counsel to the Arkansas
Electric Cooperative Corporation in Little
Rock, Arkansas.

tiffAny c. Alvoid is now a senior employee
relations partner in Twitter in San Francisco,
California. Alvoid also received the Unity
Award from the Minority Bar Coalition of
the San Francisco Bay Area. TBJ

MOVERS AND SHAKERS

For more information or to submit a listing, go to texasbar.com/moversandshakers or email tbj@texasbar.com.
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the “Legal Eagles” football team while in
law school. McElroy was a lifelong
supporter of KUT radio. He is survived by
his son, Michael Andrew McElroy; and
daughter, attorney Catherine Cecile Darch.

KAREN DANIELLE MCCLOUD

McCloud, 49, of
Dallas, died April 9,
2020. She received
her law degree from
Georgetown University
Law Center and was
admitted to the Texas

Bar in 1999. McCloud was a trial lawyer
at Strasburger & Price in Dallas from
1999 to 2005 and at Davis Rawlins in
Dallas from 2006 to 2008 and in private
practice in Dallas from 2008 to 2020.
She was president of the Dallas Women
Lawyers Association in 2004, class
facilitator of the Dallas Association of
Young Lawyers Board of Directors from
2004 to 2018, president of the Dallas
Association of Young Lawyers in 2008,
president of the J.L. Turner Legal
Association in 2010, and first vice president
of the Dallas Bar Association in 2020.
McCloud was honored as Dallas Bar
Association Joanna Moreland Outstanding
Committee Chair, Dallas Area Young
Lawyers Outstanding Board of Director
Award, and J.L. Turner Legal Association
Outstanding Mentor Award. She was a
loving person and ready to help anyone
at any time. McCloud enjoyed helping
in any way she could and believed in
community service, especially in helping
young women and minority lawyers. She
was selfless and altruistic. McCloud is
survived by her mother, Carole McCloud,
and brother, Terence J. McCloud.

JOE D. DENTON

Denton, 95, of
Dallas, died April 13,
2020. He served in
the U.S. Army Air
Corps from 1942 to
1948 as a crewman,
flight engineer, and

pilot, including test flying the first Air
Force jet, the XP-59A, at Muroc Army
Air Field in California. Denton received
his law degree from Baylor Law School

HAROLDEEN HARTSFIELD

Hartsfield, 73, of
Houston, died August
6, 2020. She received
her law degree from
Drake University Law
School and was
admitted to the Texas

Bar in 1974. Hartsfield was an attorney
with Burney, Edwards, Hall, Hartsfield
and Scott from 1975 to 1977 and
Burney, Caggins and Hartsfield from
1977 to 1984, in private practice from
1984 to 2011, and director of human
services at William Smith Sr. Tri-County
Child Development Council, Inc., from
2011 to 2013. She was a health advocate,
dedicated mother, excellent cook, music
enthusiast, and trailblazer. Hartsfield made
lifelong friendships. She provided a lifetime
of service to the underserved in her
community. She is survived by her son,
attorney Solomon Holness; daughter,
Tewahado Holness Aligaz; brothers, Albert
Hartsfield, Anthony Hartsfield, and
Roderick Hartsfield; sisters, attorney Joyce
Hartsfield and attorney Judy A. Hartsfield;
and one grandson.

T. GERALD TREECE

Treece, 75, of Houston,
died July 13, 2020.
He received his law
degree from the
University of Houston
Law Center in 1969.
Treece served in the

U.S. Army from 1970 to 1972 during
the Vietnam War and received two
Bronze Stars and a Purple Heart. He
was admitted to the Texas Bar in 1972.
Treece was a law clerk for the U.S. Court
for the District of Kansas in Kansas City
from 1972 to 1973; a professor of law at
Pepperdine University School of Law in
Malibu, California, from 1974 to 1977;
vice president and associate dean of
advocacy at South Texas College of Law,
now South Texas College of Law
Houston, from 1977 to 2020; and was
an on-air legal analyst for KHOU-TV
from 1988 to 2020. He received the
American Bar Association Silver Key Award.
Treece was an avid baseball lover and
Houston Astros fan. He loved his dogs,

Charles Cooper, Delilah the Delightful,
Trixie the Barker, and Greta the Great.
Treece is survived by his wife of 50 years,
Sue Treece; son, Justin; and daughter, Trisha.

ALLYSON BOHANNON GOLDMAN

Goldman, 30, of
Dallas, died March 15,
2020. She received
her law degree from
Baylor Law School
and was admitted to
the Texas Bar in 2014.

Goldman was estate planning coordinator
for Botsford Financial Group in Frisco
from 2014 to 2018 and manager of
client advisory for Tolleson Wealth
Management in Dallas from 2018 to
2020. She cared for her family above all
else, especially her beautiful daughter,
Caroline, who she welcomed into the
world in January 2020. Goldman enjoyed
traveling with her friends and family.
She was an active member of the Junior
League of Dallas, volunteering at the
Texas Scottish Rite Hospital for Children
and Ronald McDonald House, and was
a supporter of Susan G. Komen. Goldman
is survived by her husband of two years,
Jody Goldman; daughter, Caroline
Allyson Elaine Goldman; father, Steve
Bohannon; mother, Sharon Bohannon;
and sister, Katie Phillips.

MICHAEL EDWARD MCELROY

McElroy, 67, of Austin,
died June 22, 2020.
He received his law
degree from the
University of Texas
School of Law and
was admitted to the

Texas Bar in 1978. McElroy was counsel
to Texas Railroad Commission Chairman
John H. Poerner, counsel to the Texas
Senate Natural Resources Committee,
and was founding partner in McElroy,
Sullivan, Miller & Weber from 1982 to
2020. He served as chair of the State Bar
of Texas Oil, Gas & Energy Resources
Law Section, including a posthumous
election, and served on the State Bar of
Texas Pattern Jury Charges Committee.
McElroy had a love for and encouragement
of knowledge and education. He played for

memorials
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and was admitted to the Texas Bar in
1953. He was in private practice from
1953 to 1961; served in various roles,
including trust officer, president, and
CEO with Oak Cliff Bank & Trust
Company, later First RepublicBank Oak
Cliff, from 1961 to 1989; and was in
private practice from 1989 to 2020.
Denton was a member of the American
Bar Association, Dallas Estate Planning
Council, Texas Bankers Association, and
the American Bankers Association. He
loved golf and served as director of the
Texas Golf Association, the Northern
Texas Professional Golfers Association,
and the Professional Golfers’ Association
Tournament Players Division. Denton
was named the Northern Texas PGA
Amateur of the Year in 1981, served as
director of the World Golf Hall of Fame,
founded the Dallas Reunion Pro-Am
golf tournament in 1985, served as
treasurer of the Senior PGA Tour
Sponsors Association, and was a member
of the Senior PGA Tour Advisory Council.
He played minor league baseball and was
inducted into the Texas Baseball Hall of
Fame in 1989 for his contributions to
the game. Denton is survived by his wife
of 69 years, Elouise Denton; sons, John
Denton and Don Denton; daughters,
Kay Denton and Lynn Denton; and two
grandchildren.

MICHAEL LEWIS PARHAM

Parham, 72, of Dallas,
died December 2, 2019.
He received his law
degree from Southern
Methodist University
School of Law and
was admitted to the

Texas Bar in 1973. Parham was a trial
attorney and partner in Vial, Hamilton
in Dallas; a partner in Winstead and the
Law Firm of Frank Branson; and
founder of Parham, Jones & Shriver and
the Law Office of Michael L. Parham.
He was an adjunct professor of trial
advocacy at Southern Methodist
University School of Law for 30 years.
Parham was Dallas chapter president of
the American Board of Trial Advocates
and was named a Dallas Bar Foundation
fellow and American Board of Trial
Advocates fellow. He was a member of
Sam P. Cochran Lodge No. 1335, serving

as a past master, and was also a member
of the Masonic Jurisprudence Committee
of the Grand Lodge of Texas, the Claude
L. Austin Lodge No. 1450, and the
Scottish Rite bodies. Parham fiercely
loved his family, spending time outdoors
with friends and family, hunting,
traveling, sunrises, and sunsets. He is
survived by his wife of 50 years, Jo Ann;
son, Michael Parham Jr.; daughters,
Jennifer Irvine and Elizabeth Johnson;
brother, Dan Parham; sister, Patricia
Gard; and five grandchildren.

MEGAN JO STYERS

Styers, 34, of Hempstead,
died March 15, 2020.
She received her law
degree from Texas
Southern University
Thurgood Marshall
School of Law and

was admitted to the Texas Bar in 2013.
Styers was owner of Megan Styers Law
Office in Hempstead from 2014 to 2020.
She had a passion for helping others,
gave 110% in all she did, and only saw
the good in others. Styers is survived by
her husband of seven years, Odis Kidd
Styers; daughters, Chloe Kidd Styers and
Corrigan Jo Styers; father, Kent Margist;
mother, Vicki Jo Igansiak; and brother,
Justin Margist.

ROBERT ALDRICH FELSMAN

Felsman, 86, of
Austin, died June 11,
2020. He received his
law degree from the
University of Houston
Law Center and was
admitted to the Texas

Bar in 1963. Felsman was admitted to
practice before the U.S. Patent Court in
1964. He was in private practice in Fort
Worth from 1964 to 1966, a partner in
Wofford, Felsman, Fails & Zobal in Fort
Worth from 1967 to 1978, and a
partner in Felsman, Bradley, Gunter &
Dillon in Fort Worth from 1979 to
1997. Felsman became a Texas Bar
Foundation life fellow in 1985 and
served as chair of the State Bar of Texas
Intellectual Property Section from 1987
to 1988. He was dedicated to the pursuit
of excellence in both professional and
leisure activities. Felsman enjoyed golf,

fly fishing, and watching Texas
Longhorn football. He is survived by his
wife of 58 years, attorney Mary Lou
Felsman; son, Bradley Keen Felsman;
daughter, Marianna Louise Felsman;
brother, James Felsman; sister, Janet
Puryear; and two grandchildren.

GUS J. STRAUSS JR.

Strauss, 76, of New
Ulm, died April 28,
2020. He received his
law degree from St.
Mary’s University
School of Law and
was admitted to the

Texas Bar in 1968. Strauss was an
attorney with Gaus & Strauss in Yoakum
from 1968 to 1983 and judge of the 2nd
25th Judicial District Court from 1983
to 2004. His greatest pastime was fishing
at Rockport. Strauss is survived by his
wife of 30 years, Susie Strauss; sons,
Matthew Strauss and Gus J. Strauss III;
brother, attorney Olin Strauss; sister, Mary
Rose Grafe; and three grandchildren.

NANNESKA “NAN” HAZEL

Hazel, 76, of Austin,
died April 30, 2020.
She received her law
degree from the
University of Texas
School of Law and
was admitted to the

Texas Bar in 1991. Hazel was an attorney
at George & Donaldson, now George
Brothers Kincaid & Horton, in Austin.
She enjoyed gardening. Hazel sang in
the choir at St. David’s Episcopal Church.
She is survived by two sons, Chris Magee
and Ted Magee; sister, Dorinda Noble;
and four grandchildren.

JESS HALL JR.

Hall, 83, of Houston,
died August 9, 2020.
He received his law
degree from Texas Tech
University School of
Law and was admitted
to the Texas Bar in 1971.

Hall was a partner in Liddell, Sapp, Zivley
& LaBoon from 1971 to 2003. He was
a minister in the Churches of Christ. Hall
served on the Faulkner University Board
of Directors in Montgomery, Alabama.

memorials
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He is survived by his wife of 64 years,
Millie Brown Hall; son, attorney Eric
Hall; daughter, Jessalyn Eaton; two
grandchildren; and three great-grandchildren.

THOMAS M. ROOT

Root, 72, of Houston,
died July 13, 2020. He
served in the U.S. Army
as a pilot and military
intelligence officer
during the Vietnam
War. Root received his

law degree from St. Mary’s University School
of Law and was admitted to the Texas Bar in
1981. He practiced law across Texas before
eventually settling in the Clear Lake area and
practicing there for the past 20 years. Root
was passionate about his clients and gave his
full attention to each one. His enormous
heart often led him to set his fees based on
the means of the individual. Root enjoyed
woodworking, fishing, and watching movies
with his family. He was in the process of
retiring to spend time traveling with his wife
in their new motorhome. Root is survived
by his wife of 25 years, Sandy Root; sons,
Shawn Root and Clint Stapleton;
daughters, Errin Cox, Misty Schion,
Kelly Borne, Stephanie Allison; brother,
Timothy Root; sisters, Patricia Morgan
and Sheila House; 14 grandchildren; and
three great-grandchildren.

ROBERT FIELDS SPEARS

Spears, 76, of Dallas,
died May 3, 2020. He
received his law degree
from the University of
Texas School of Law
and was admitted to
the Texas Bar in 1968.

Spears was a partner in Rain, Harrell,
Emery, Young & Doke in Dallas from
1968 to 1975, a partner in Locke Purnell
in Dallas from 1975 to 1980, general
counsel to Lone Star Technologies in
Dallas from 1985 to 2008, and in private
practice from 2008 to 2020. He was a
member of the Texas Law Review, Order
of the Coif, and Chancellors. Spears
enjoyed traveling. He researched World
War II. Spears was an avid volunteer. He
is survived by his wife of 58 years, Jacky
Spears; son, Jeff Spears; daughter, Sally
Spears White; brother, Bill Spears; and
four grandchildren.

NELS CHRISTOPHER HANSEN

Hansen, 53, of
Austin, died April 23,
2020. He received his
law degree from
Oklahoma City
University School of
Law and was admitted

to the Texas Bar in 1995. Hansen was a
partner in the Law Office of Nels C.
Hansen in Austin from 1996 to 2020.
He was a longtime volunteer for Habitat
for Humanity. Hansen enjoyed reading,
wind surfing, golfing, fixing things,
cooking, and watching PBS mysteries.
He is survived by his father, Kenneth
Hansen; mother, Karen Hansen; and
sisters, Amy Hammons and Carrie
Hansen.

CHARLES RICHARD “DICK” TURNBOW

Turnbow, 96, of
Dallas, died
November 8, 2019.
He served in the U.S.
Army during World
War II. Turnbow
received his law

degree from the University of Illinois
College of Law and was admitted to the
Texas Bar in 1983. He was admitted to
the Illinois Bar in 1951, to practice in
Indiana in 1959, the Oklahoma Bar in
1964, the Alaska Bar in 1977, and to
practice in Colorado in 1980. Turnbow
was in private practice in Champaign,
Illinois, from 1951 to 1958; an attorney
for Ohio Oil/Marathon Oil in Terre
Haute, Indiana, from 1958 to 1964; an
attorney for Marathon Oil in Tulsa,
Oklahoma, from 1964 to 1966; a
division attorney for Marathon Oil in
Robinson, Illinois, from 1966 to 1977,
in Anchorage, Alaska, from 1977 to
1980, and in Denver, Colorado, from
1980 to 1983; an attorney for Marathon
Oil in Houston from 1983 to 1986; and
a consultant attorney for Marathon Oil
in Houston from 1986 to 1996. He
enjoyed golfing and exercising. Turnbow
loved spending time with his family. He
is survived by his wife of 68 years, L.
Elizabeth Turnbow; daughters, Linda
Walsh and Laura Murray; brother,
attorney Robert Turnbow; sister,
Margaret Beach; three grandchildren;
and two great-grandchildren.

PAUL LYLE

Lyle, 79, of Plainview,
died November 22,
2019. He received his
law degree from Baylor
Law School and was
admitted to the Texas
Bar in 1964. Lyle was an

attorney with Day, Owen, Lyle, Voss &
Owen from 1964 to 2004. He served on the
State Bar of Texas Board of Directors. Lyle
was recognized by the State Bar of Texas as a
distinguished expert in school law. He was
State Bar of Texas School Law Section chair.
Lyle was the author of Lyle Digest and
Superintendent’s Manual – Commissioner’s
Decisions. He was a Mayer Foundation
trustee. Lyle was a deacon at the First Baptist
Church Plainview and a noted mentor to
many through the years. He is survived by
his daughter, Leah Kay Lyle Gabriel; and
four grandchildren.

ANNETTE STEWART

Stewart, 92, of Dallas,
died August 28, 2020.
She received her law
degree from Southern
Methodist University
School of Law with the
highest GPA in school

history and was admitted to the Texas Bar in
1966. Stewart worked in private practice,
served as court reporter to Judge Beth
Wright from 1968 to 1974, was the first
woman in Dallas County to be elected to
serve as presiding judge of the 301st District
Court from January 1975 to March 1983,
was appointed by Gov. Mark White to the
5th Court of Appeals in Dallas from March
1983 to December 1984, served as presiding
judge of the 305th Juvenile District Court
from January 1985 to January 1986, was
reappointed by Gov. Mark White to the 5th
Court of Appeals in Dallas from January
1986 to December 1992, and served in trial
and appellate courts in retirement. She was
past chair of the Dallas County Juvenile
Board and was awarded the American Board
of Trial Advocates Dallas Chapter Jurist of
the Year Award in 1984. Stewart established
a Dallas County work-release program for
parents who were jailed for non-payment of
child support. The Annette Stewart
American Inn of Court in Dallas was
established in her honor. She is survived by
her brother, Ray Bryan Stewart Jr. TBJ
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internet, copiers, and voicemail. For
more information, call 713-526-1801 or
email mjcourtois@ffllp.com.

DALLAS—PRIVATE OFFICE SPACE FOR
ATTORNEYS. Private offices available at
75 & NW Hwy—Class-A High Rise.
ENGAGE is an innovative attorney-only
workspace. Plug in to a secure & professional
environment with mail/parcel handling,
guest reception, conference rooms, free
garage parking, office/kitchen amenities,
and networking opportunities. Contact
Chelsea at 214-865-7770 or
chelsea@engagelawspace.com.

HOUSTON GALLERIA NEW NORMAL OFFICE
SPACE. One 14’ x 15’ office and one
cubicle with high partitions. 5,000 sq. ft.
suite for easy social distancing. File
space; 2 conference rooms; kitchen;
telephone system; fiber internet; copier;
ground floor (no elevator rides). Not an
executive suite. Contact
kurt@kurtarbuckle.com. 

HOUSTON/MUSEUM DISTRICT—Remodeled
Historic Home. Minutes from the
courthouse. On-site management,
receptionist, two conference rooms, kitchen,
small library, telephone system, internet
access, copier, fax, and free parking. Multiple
offices available. Call 713-840-1840.

HOUSTON/ENERGY CORRIDOR—I-10 &
1155 Dairy Ashford. Established
Houston law firm with estate/trust
planning, probate/trust administration,
elder law, and business practice seeks to
lease large 12’ x 15’ window office in
friendly, beautiful office suite with
reception area. Office easily
accommodates credenza, full size desk,
two client chairs, two 5-drawer lateral
files. Telephone, Wi-Fi, high-speed
internet, copiers/scanners, fax. Kitchen
with microwave and coffee. Notary
available. Access to conference rooms
on scheduled basis. Free covered
parking for attorney and clients.
Possible overflow work subject to
attorney availability, skill, and
experience. $895/month, quarterly
term. Steve 713-553-0732
(cell)/steve@mendellawfirm.com.

PROFESSIONAL OFFICE SUITE FOR LEASE IN
UPTOWN STATE THOMAS AREA OF DALLAS.
Restored Victorian homes circa 1890
w/hardwood floors throughout. Shared
conference room. 2608 Hibernia St. and
2619 Hibernia St., 1 block from
McKinney Avenue Whole Foods. Lawyers
preferred. $750-$850/month. Includes
phone & internet. Phone 214-987-8240.

HOUSTON HEIGHTS OFFICE SPACE for lease
in a renovated former church. Minutes
from downtown is a downstairs, 190 sq.
ft. office with additional support staff
and file space available. Amenities
include conference room, high-speed
internet, guest reception area, and
reserved covered parking available. Call
or email Daniel Ebbs; 713-864-9000;
ebbs@thetexastrialattorney.com. 

AUSTIN DOWNTOWN OFFICE SPACE—We
have 4,600 rentable square feet of office
space. Across the street from the Capitol.
NEW ADVANCED PURIFICATION
AIR SYSTEM AND NEW LED
LIGHTING. It has 9-10 private offices,
open work areas, and a large shared
kitchen. Garage parking and furniture
available too. Contact Patrick;
pfinnegan@texcon.org; 915-373-0488.

HOUSTON/GREENWAY PLAZA/WEST
UNIVERSITY AREA (EDLOE ST.). 1715 sq. ft.
Garden entry. Quiet, elegant office.
Current occupant, attorney, retiring.
Current rent: $1.80/sq.ft. + CAM.
Available at the end of the year. Contact
attorney/landlord at
lawtks2727@yahoo.com.

SAN ANTONIO LAWYER SUITES with
adjacent staff or secretarial areas
available at The Ariel House. Medical
Center area. Amenities include
receptionist, three conference rooms,
high-speed internet; work room with
copier/fax/scanner and postage meter,
full kitchen, free parking for clients and
employees, and covered parking for
attorneys. Lexis and Form Builder,
storage facilities, and courier services are
also available. Call Richard Karam,
Bruce Mery, Larry Bruner, or Ed Pina at
210-614-6400.

FOR SALE

ATTORNEY ON PATH TO RETIREMENT
SELLING GENERAL CIVIL PRACTICE IN
ARLINGTON. Attorney will stay on (part
time) to assist Buyer in transitioning the
practice. Location has been a Law Office
on South Cooper in Arlington for 35+
years. Great opportunity for a young
lawyer who wants to hang out a shingle
but does not want to start from scratch.
Call my cell at 817-975-0768.

SMALL BOUTIQUE AUSTIN LAW FIRM with a
steady stream of diverse and loyal multi-
housing and civil trial law clients is
looking for merger or sale. Great
opportunity for growth through
expansion of practice areas to enhance
ability to provide more full service.
Seven figure income is trending upward
and producing strong net return. Owner
will remain involved with business at
firm to transition lawyer-purchaser in
compliance with the Texas Disciplinary
Rules of Professional Conduct. Contact
Business Broker Clarence Griggs, 512-
517-4457, CG@GriggsBB.com.

BOARD-CERTIFIED ESTATE PLANNING AND
PROBATE ATTORNEY RETIRING desires to
transition 40-year established practice
serving clients in Fort Bend, Harris, and
surrounding counties. Attorney will
remain involved for reasonable time to
support transition in compliance with
Texas Disciplinary Rules of Professional
Conduct. Respond to Box-holder No.
20,070, Texas Bar Journal, P.O. Box
12487, Austin, Texas 78711-2487.

FOR SALE—30-YEAR ESTABLISHED ESTATE 
PLANNING AND PROBATE PRACTICE
Includes upgraded efficient furnished
office condo in SW Arlington.
Convenient parking and substantial file
storage. Attorney will transition buyer
to comply with the Texas Disciplinary
Rules of Professional Conduct. Email
timkolton@yahoo.com for particulars.

OFFICE SPACE

HOUSTON—ALLEN PARKWAY AND WAUGH—
Class-A building complex with security.
Offices available for lease from established
law firm. Amenities include receptionist,
conference rooms, kitchen, high-speed

CLASSIFIED ADVERTISING

Pricing and submission instructions are available at texasbar.com/classifieds,
512-427-1834, or tbj@texasbar.com. Deadline is one month before publication.



texasbar.com/tbj Vol. 83, No. 10 • Texas Bar Journal   839

HOUSTON/UPPER KIRBY AREA—3730
Kirby, 7th Floor. Window office
available. Part downtown & med center
view. Suite shared w/ 4 attorneys.
Includes networked copier/fax/scanner,
phones, internet, conference room &
reception area, kitchen, & room for files
and staff. Covered free parking for you
& clients. Call Sam Bernstein @ 713-
526-4968. 

OFFICE SPACE FOR LEASE—Downtown
Garland on the corner of Third Street
and busy Avenue D, aka Hwy 66; Hwy
78; Forest Lane out of Dallas. 1,000
sq. ft. Adjacent to our practice. Call
Mike or Babette for details: 972-271-
2700.

LEGAL SERVICES

MEXICAN LAW EXPERT—Attorney, former
law professor testifying for 22 years in
cases filed in U.S. courts involving
Mexican law issues: forum non
conveniens, Mexican claims and
defenses, personal injury, moral
damages, Mexican contract law, and
Mexican family law. Co-author, leading
treatise in field. Plaintiffs/defendants.
State/federal court. David Lopez, 210-
222-1642, dlopez@ccn-law.com.

TRIAL AND APPELLATE BRIEFS—SUMMARY
JUDGMENT HELP. Over 19 years of high
praise from clients and co-counsel—
Vanderbilt Law, AV-rated, published
attorney. Thoroughly researched,
powerfully written, signature ready
responses to “no evidence” and
“traditional” summary judgment
motions. Memos, pleadings, motions,
and quality appellate briefs on any
issue, including contracts, torts,
jurisdiction, choice-of-law, medical
malpractice, fraud, product liability,
experts, federal and constitutional law,
etc. Don’t let lack of experience or time
keep you from winning. Free material
review and consultation—$155 per
hour with 25% first project discount,
or super low flat fee. Stuart Starry: 713-
252-1415; email: stuart@starrylaw.com.
Biography, references, and writing
samples available at
www.lawandfact.com.

77584; and Galveston County, South
Shore, 2600 South Shore Blvd., Ste. 300,
League City 77573. David C. Vuong,
Esq. Mediator-Arbitrator,
dvuong2001@yahoo.com, 832-328-4778.

QDRO EXPERT—Judge Stephen Hernsberger
and his team work with attorneys in all
counties. QDRO preparation, attorney
consultation, expert witness testimony,
case strategy. Former Family Court Judge
& Board Certified Specialist. 30+ years’
experience. Specialists in post-divorce
QDRO litigation. 512-852-4373,
shernsberger@hernsbergerlawfirm.com.
Request our newsletter. Visit our website
at hernsbergerlawfirm.com.

TRIAL MOTIONS AND APPELLATE BRIEF
WRITING. Graduated magna cum laude
from top-10 law school. Seven years’
experience as appellate attorney in state
and federal courts. Licensed in TX and
NY. Let me deliver direct, thorough, and
effective research and writing support to
your law firm. Appellate briefs, summary
judgment, and trial and appellate
motions. $130/hour. Free consultation.
Karen.Oprea@OpreaWeberLaw.com.

MCAFEE, LLC HAS AN OPENING IN PLANO,
TX. Senior Law Clerk, Consumer (Job
Code TX0908): Req. Master of Laws
and 10 yrs exp in the position offered or
as a Law Clerk, Corporate Counsel, or
related. 10 yrs of exp. must include: 1)
consumer protection laws, antitrust
laws, and consumer privacy laws
throughout various jurisdictions; 2)
contract negotiation in a global
marketplace; 3) managing litigation
(foreign and domestic); and 4) working
with consumer protection agencies
(foreign and domestic). Send resume to
amberley_johnson@mcafee.com refer to
Job Code TX0908.

OTHER SERVICES

ECONOMIC DAMAGES EXPERT Thomas
Roney has more than 30 years’
experience providing economic
consulting services and expert testimony
in court, deposition, and arbitration.
His firm specializes in the calculation of
economic damages in personal injury,

SUMMARY JUDGMENT HELP—Duke
Law/Top-20 firm alumnus, 25-year
specialist in complex legal research, and
author of over 400 motions
seeking/opposing summary judgment.
Satisfied clientele include past editor,
Harvard Law Review, as well as more
than 150 TBJ subscribers. Fast, bright,
reliable. I am very, very good at what I
do. $160/hour. Accept no substitute for
the Original and Best—I find ways to
win. Inquiries: ackerjohn@hotmail.com
or www.ackerlegalresearch.com.

EXPERT IN MEXICAN LAW. Practicing
Mexican Attorney & Professor of Law. I
have been testifying since 1987 before
American courts in cases involving
Mexican law issues: contracts,
commercial law, family law,
matrimonial assets, Mexican claims,
defenses, and forum non conveniens.
Author of leading articles and book on
Mexican Law. Carlos A. Gabuardi,
Ph.D., 202-241-4829,
cgabuardi@gabuardi.com.

DEAF EXPERT AND ATTORNEY—Criminal
Defense Attorney and BEI Court
Certified ASL Interpreter. Certified in
the Reid Interrogation Technique. Can
assist in defense, review Miranda
Rights/Statements, interview witnesses,
review interpretation, and/or legal
interpreter for counsel. Call Amber D.
Farrelly at 512-668-9100, go to
adfelaw.com or email amber@adfelaw.com.

REDUCE OVERHEAD COSTS!—Outsource to
an experienced civil litigator. Licensed in
2003, I provide well-researched and high-
quality legal work, including summary
judgment motions/responses, appellate
briefs, discovery, depositions, and more
to solo practitioners and law firms.
Reasonable rates. For more background
information, visit anitashahani.com.
Email anita@anitashahani.com or call
832-544-8516.

VIETNAMESE MEDIATOR WILL TRAVEL TEXAS.
Fort Bend County, Sugar Land Town
Square, 2245 Texas Dr., Suite 300;
Brazoria County, Pearland Town Center,
11200 Broadway, Ste. 2743, Pearland
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wrongful death, employment, valuation,
and commercial matters. Mr. Roney and
his experienced team of economic,
accounting, and finance experts serve
attorneys across Texas with offices in Dallas,
Fort Worth, and Houston. Contact
Thomas Roney, LLC, in Dallas/Fort
Worth: 214-665-9458 or Houston: 713-
513-7113; email at
troney@thomasroneyllc.com. Please see the
website for additional information:
www.thomasroneyllc.com.

PHYSICIANS FOR QUALITY has been providing
credible, board-certified practicing
physicians and health care professionals as
experts to plaintiff and defense attorneys in
Texas since 1986. PFQ is the most cost-
effective, experienced choice available. Kim
Blackson will work directly with you to
find the health care expert you require.
800-284-3627; kim@pfq.com; pfq.com.

GENEALOGIST: FORENSIC & GENETIC—
licensed attorney, experienced forensic
and genetic genealogist, expert witness.
Assist attorneys with probate, complex
heirship issues, missing persons, unknown
and misattributed parentage cases. Clients
receive a sworn report with source citations
and exhibits. Reasonable hourly fee. See
www.ProfessionalAncestryResearch.com,
or call Wanda I. Smith, JD, at 972-836-9091.

ALL STATES RESEARCH—Legislative
Intent Research/Analysis. Civil,
Criminal, and Insurance Research. Fred
L. Leach, JD, CPCU, 512-440-0761,
fax 512-440-7311, 2018 Lear Ln.,
Austin, TX 78745.
fredlleach@outlook.com. Experienced,
Accurate, and Thorough.

BOARD-CERTIFIED OB-GYN EXPERT MD,
MPH, JD. Has practiced 30 years.
Fellowship trained in Reproductive
Endocrinology/Infertility, Clinical
Epidemiology, and Medical
Endocrinology. Also expert in research
methodology, literature analysis, and
causation. Serves plaintiff and defense.
James M. Wheeler, 713-797-9200,
drwheeler@hotmail.com,
www.JimWheelerMD.com.

CLINICAL EPIDEMIOLOGY/BIOSTATISTICS
EXPERT MD, MPH, JD. Particularly useful
in complex issues involving causation.
Has been a testifying expert before the
FDA for drugs and devices and
testified before U.S. congressional
staffers on health policy issues. Serves
plaintiff and defense. Practicing OB-
GYN. 
James M. Wheeler, 713-797-9200,
drwheeler@hotmail.com,
www.JimWheelerMD.com.
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KICK THE CANS!—Stay top of mind with
your clients and set yourself apart from
the crowd. Generic, canned content in
newsletters, blog posts, articles, and
whitepapers sounds, well, canned. I’m a
40+ year, board-certified litigator
specializing in writing marketing
materials for lawyers and other
professional service providers. I’ll get
your message across in your voice, not
everyone else’s. Dan Barrett—
DBWordcraft.com;
dan@dbwordcraft.com; 817-253-
2015.

FORENSIC DOCUMENT EXAMINER. Scientific
examination by handwriting
comparison, print process, alterations,
photocopier identification, inks,
sequence of events, and related
Questioned Document problems.
Retired Manager State Crime Lab,
Forensic Document Section. Qualified
in all courts. Accepting civil and
criminal cases. Dale Stobaugh, call or
text 512-297-3459, email
dalestobaugh@gmail.com.

BOOKKEEPING, PAYROLL, AND TAX
SERVICES—Let our professional staff
service your business needs for solo
practitioners and small to mid-size law
firms. Customized solutions tailored to
your firms’ needs. Unmatched prices
and customer service. Many satisfied
law firms as clients. References available
if needed. 469-5050-TAX (829),
www.TaxRegal.com,
info@TaxRegal.com.

DAY IN THE LIFE VIDEOS. We tell your
client’s story and powerfully with
video! See why more successful
Personal Injury Professionals choose
our team to help them prepare the best
possible presentation at mediations.
Our 7- to 10-minute videos often lead
to multi-million dollar settlements! See
for your self why Legal Video
Specialists is receiving rave reviews.
Call today: 361-779-6989 or check
out our website:
www.mylegalvideos.com. TBJ
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Victor A. Flores receives
IMLA Daniel J. Curtin
Public Lawyer Award
The International Municipal Lawyers
Association recognized Victor A. Flores,
immediate past president of the Texas
Young Lawyers Association and an
assistant city attorney in the McAllen
City Attorney’s Office, as a recipient of
the Daniel J. Curtin Young Public
Lawyer Award during the IMLA virtual Annual Conference on September 29.
“[Flores] is an extremely talented municipal lawyer,” Paige Mims, city
attorney of Plano, said in a press release. “However, his reputation in Texas
and across the country is recognized for his passion and humility in serving
others, history in cultivating new leadership roles for younger attorneys, and
loyalty towards his family and friends.” The Curtin Award recognizes a public
law practitioner who has provided outstanding service to the public and
who possesses an exemplary reputation in the legal community, the highest
ethical standards, and who revels in maintaining a life that balances a
passion for professional excellence and the joy of family and friends. The
award also recognizes a person who exhibits the qualities of openness and
humility coupled with a sincere concern for the interests of others, including
the professional development of newer practitioners. For more information
on the IMLA, go to imla.org.

LOCAL BAR LEADERS CONFERENCE SPEAKER SERIES:
JUDGE AUDREY MOOREHEAD GIVES PRESENTATION ON IMPLICIT BIAS
Judge Audrey Moorehead, of Dallas County Criminal
Court 3, spoke about racism, prejudice, and
unconscious and implicit biases as part of the State Bar
of Texas Local Bar Leaders Conference Speaker Series
on September 18. After explaining the pervasiveness of
implicit bias, Moorehead outlined a number of things
that can be done to combat it, including looking for
bias in your own life; consciously evaluating people as
individuals; seeking diversity at every opportunity;
seeking a cultural mentor; and conducting a racial and bias audit. The State
Bar is offering the ongoing speaker series to local, regional, and specialty bar
leaders who would have attended the Bar Leaders Conference, which is
typically held each summer in Houston but was canceled in 2020 because of
the COVID-19 pandemic. 

TARRANT COUNTY BAR HOSTS DISCUSSION
ON RACE AND RACISM IN THE PRACTICE OF LAW
The Tarrant County Bar Association Diversity Committee hosted “Let’s Talk
About It: Race and Racism in the Practice of Law – Part 1,” on September 24
via Zoom as part of the SIDE (Striving for Inclusion, Diversity, and Equity in
the Bar) Bar Conversation Series. The conversation explored experiences of
people of color in legal careers, addressing concepts like microaggressions, code-
switching, and unspoken requirements of cultural assimilation; a discussion of
the current forms of racism in the legal system, including the impact of past
racism on the present; and the role of white privilege in legal education, hiring,
business development, and practice. The discussion also addressed how lawyers
of the majority community can play a role in the dynamics discussed. The event
was cohosted by the L. Clifford Davis Legal Association and the Black Women
Lawyers Association.

MECA WALKER BEGINS SERVICE AS
TEXAS BAR COLLEGE BOARD CHAIR
Meca Walker is the 39th chair of the Texas Bar
College Board of Directors and the second
African American to serve as chair. Her term
began on July 15 and will end on the same day
in 2021. The Texas Bar College is an honorary
society of lawyers, judges, and paralegals who
are leaders in the Texas legal community and
champions of legal education. “It’s truly an
honor to rise in the ranks of this wonderful
organization, to become a member of the board
and eventually the chair,” Walker said in a press
release. “This is not a position that I take
lightly and I am committed to continuing to
serve our legal community in a way that will
make my ancestors proud.” Walker is a full-
time mediator and arbitrator for family law
matters in Harris and contiguous counties and
a former associate judge of Texas’ 311th and
247th district courts.

STATE BAR ACCEPTING 
EXPRESSIONS OF INTEREST FOR
2021-2022 STANDING COMMITTEES
The State Bar of Texas is accepting expressions of
interest to serve on committees for the upcoming
bar year, which begins June 1, 2021. The
survey form to express interest is available at
texasbar.com/committeeform and is due
December 1. Information provided will be
submitted to the president-elect for consideration.
Standing committees are established by the board
of directors, and members are appointed by the
president-elect to consider matters of interest to
the bar membership, update professional
materials, recommend changes to policies and
procedures, and study legal issues affecting the
legal profession and the public. For the list of
committees and their roles, go to
texasbar.com/committees.

NINA TOTENBERG SPEAKS AS PART
OF THE DALLAS BAR ASSOCIATION
WOMEN’S EQUALITY DAY EVENT
Nina Totenberg, a legal affairs correspondent
for National Public Radio, sat down virtually
with Judge Tonya Parker, of the 116th Civil
District Court of Dallas County, to discuss the
current state of voting rights on the 100th
anniversary of the ratification of the 19th
Amendment on Women’s Equality Day on
August 26. Totenberg provided some history
on the passage of the 19th Amendment and its
effect on the later passage of the 1965 Voting
Rights Act. She also discussed the effects of the
U.S. Supreme Court’s 2013 decision in Shelby
County v. Holder on voting rights today. For
more information about the Dallas Bar
Association, go to dallasbar.org.

news from around the bar
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