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CORRECTED MEMORANDUM OF DECISION1 

This matter came before me on an information and record of 

proceedings pursuant to S.J.C. Rule 4:01, § 8(6), and a 

recommendation and vote by the Board of Bar Overseers (board) 

that respondent Gerald L. Nissenbaum be suspended from the 

practice of law in the Commonwealth for a period of three years 

for multiple instances of misconduct. These included knowing 

misrepresentations of fact to a judge of the Probate and Family 

Court and before the Appeals Court; "improperly disparaging the 

presiding judge" in a guardianship case (in which Nissenbaum 

publically represented the ward and also had an "agreement of 

representation" with the ward's sons; making knowingly false and 

disparaging remarks in two motions to have the judge recused 

after the judge declined to approve what he viewed as excessive 

1 Four minor scrivener's errors are indicated in bold in the 
text. 



fees in the guardianship case; charging and collecting ''clearly 

excessive fees"; and engaging in a conflict of interest 

involving his former clients (the sons). See Mass. R. Prof. C. 

1.S(a), 1.9(a), 3.3(a), 8.2, and 8.4(c), (d), and (h). The board 

recommended also that respondent James Veara be suspended for a 

period of one year and one day for his role in the joint 

misconduct. More particularly, the board found that Veara 

failed to correct what he knew to be Nissenbaum's deliberate 

misrepresentations that Nissenbuam was no longer representing 

the sons; made knowingly false and disparaging statements 

impugning the integrity of the presiding judge in a case; and 

charged and collected clearly excessive fees. 

For the reasons discussed below, I agree with the board 

that a three-year suspension is the appropriate sanction for 

Nissenbaum's misconduct, and that a suspension of one year and 

one day is the appropriate sanction for Veara's misconduct. 

1. Background. 2 In early August, 2005, brothers Kenneth 

Simon Jr., Kurt Simon, and Christopher Simon (Simon sons), 

2 The facts are drawn from the findings by the hearing 
committee and the board, as well as from Probate and Family 
Court Judge Steven C. Steinberg's findings in the fee trial. 
The findings and rulings in that jury-waived trial have been 
affirmed by the Appeals Court; the then chair of the hearing 
committee had allowed bar counsel's motion that Judge 
Steinberg's findings be given preclusive effect at the hearing 
before the hearing committee. I have carefully reviewed the 
hearing committee's and the board's findings of fact and the 
record, and am satisfied that their findings of fact are well 
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retained Nissenbaum to assist them in connection with their 

father's financial affairs. 3 Kenneth Simon Sr. (Kenneth Sr.) was 

in poor health and was living in a nursing home on Cape Cod. 

The brothers told Nissenbaum they were concerned that his much 

younger wife, Anne Flaherty Simon (Anne), was dissipating his 

assets and that his health care costs were not being paid. At 

the time, the Simon sons were estranged from their father 

because they had disapproved of his marriage to Anne; they did 

not attend the wedding and had not had much contact with him 

after the marriage. The sons told Nissenbaum they had become 

concerned when the nursing home contacted them to say that the 

facility had not been receiving payments. After speaking with 

the Simon sons, Nissenbaum recommended appointing a temporary 

guardian for Kenneth Sr. 

The sons wanted the eldest, Kenneth Jr., to be appointed as 

guardian, but Nissenbaum advised them that a judge probably 

would not agree to that arrangement because of the conflict of 

interest with Anne. Accordingly, Nissenbaum contacted E. James 

supported by documents in the record and testimony at the 
hearing, as detailed in the hearing report. 

3 Gerald Nissenbaum was admitted to the Massachusetts bar on 
November 13, 1967; he had an office in Boston and practiced 
largely in probate matters and domestic relations. 

3 Gerald Nissenbaum was admitted to the Massachusetts bar on 
November 13, 1967; he had an office in Boston and practiced 
largely in probate matters and domestic relations. 
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Veara4 and two other attorneys about the possibility of serving 

as a temporary guardian. While Veara was the only one of the 

three attorneys who had an office on Cape Cod, he had not 

previously served as a guardian. Although his usual fee for 

legal work was from $100 to $300 per hour, he told Nissenbaum 

that he would charge an hourly rate of $400 if he were appointed 

as temporary guardian for Kenneth Sr. Veara decided to increase 

his rate "simply because he knew he could and because the ward 

could afford it.'' Nissenbaum did not inform the sons of 

Veara's lack of experience or that Veara was charging a 

significantly higher rate than his usual hourly rate. 

Nissenbaum told the sons only that Veara's rate was $100 per 

hour less than that of either of the other two attorneys. 5 

By August 11, 2005, Nissenbaum had obtained a medical 

certificate attesting that Kenneth Sr. ''is a mentally ill person 

to the degree that he[] is incapable of caring for his[] 

personal and financial affairs'' and ''is unable to make or 

communicate informed decisions due to physical incapacity. 116 

4 E. James Veara was admitted to the Massachusetts bar on 
December 18, 1992; he maintained a law office in Dennis where he 
engaged in general litigation. 

5 Prior to the guardianship petition, Nissenbaum had sent 
Veara approximately $200,000 in referrals. 

6 The doctor who completed the medical certificate stated 
that "Kenneth Simon has end-stage cirrhosis of the liver with 
recurrent ascites and hepatic encephalopathy. As a result of 
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Nissenbaum filed a petition for temporary guardianship in the 

Barnstable County Probate and Family Court on August 11, 2005; 

later the day, he appeared ex parte before Probate and Family 

Court Judge Randy Kaplan regarding the petition. Nissenbaum 

also had prepared a blank complaint for divorce, so that the 

name of the temporary guardian could be inserted once the 

appointment was made. In addition, he prepared and brought to 

the hearing motions for attachment of Kenneth Sr. 's assets and 

for trustee process. 

As Nissenbaum had anticipated, the judge expressed concern 

about choosing a neutral guardian. Nissenbaum offered the names 

of the three attorneys he had contacted who would be willing to 

serve as guardian. Nissenbaum did not tell the judge that Veara 

had no prior experience as a guardian and would be charging a 

higher hourly rate than his usual billing rate. The judge 

decided that it would be best to appoint Veara because it "makes 

more sense, in terms of costs and everything else" for the 

guardian to be near Cape Cod. The petition was granted on the 

his physical condition, he has an impairment of mental function. 
He does not know the name of the place he is currently residing 
in. He is unable to state the date. He is unaware of the cause 
of his current medical condition nor is he aware of future 
health care he will or may need for his well being. He lacks 
judgment about his needs for routine living. He lacks judgment 
concerning the damage further alcohol consumption would do to 
his liver." 
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ground that Kenneth Sr. was unable to make informed decisions 

regarding his person and his estate. 

When the guardianship began, Kenneth Sr. 's assets totaled 

approximately $4.5 million. Soon after his marriage to Anne in 

July, 2004, Kenneth Sr. had transferred title to his house in 

Harwich Port to himself and Anne as tenants by the entirety. In 

September, 2004, he executed a will that left Anne $150,000.00, 

the Harwich Port house, and $120,000 in an education trust; he 

executed a declaration of trust leaving the residue of his 

estate to his grandchildren. 

On the day that he was appointed, Veara retained Nissenbaum 

as his counsel. That same day, Nissenbaum filed the previously

prepared complaint for divorce on behalf of Veara. Veara did 

not consult with Kenneth Sr. and did not read the divorce 

complaint before authorizing Nissenbaum to file it. On behalf 

of Veara, Nissenbaum also filed a motion to issue a temporary 

restraining order, to obtain trustee process on Kenneth Sr. 's 

bank accounts, and for writs of attachment on Kenneth Sr. 's 

assets; the motion was allowed by the judge who had appointed 

.Veara. 

A hearing to extend the temporary guardianship was 

conducted on August 16, 2005, before a different judge. Veara 

met Kenneth Sr. for the first time that day; Kenneth Sr. said 

that he did not want a divorce and had no complaints concerning 
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Anne. On the same day, Nissenbaum filed, on Veara's behalf, a 

motion for an order restraining Anne from removing furniture 

from the marital home. That motion, and a motion to restrain 

Anne's credit card spending, were allowed that day. In 

addition, the judge issued an order of attachment of trustee 

process, and an order suspending all existing powers of 

attorney. The judge also authorized an independent examination, 

and required that all subpoenaed documents be produced in thirty 

days. Kenneth Sr. was not consulted about any of these matters. 

Veara's temporary guardianship was extended until November 14, 

2005. 

Two days after the hearing, Nissenbaum sent an electronic 

mail message to the Simon sons, Veara, and Nissenbaum's 

associate, Wendy Overbaugh Hickey, regarding their strategy and 

"THE important point: How will Anne have to be paid to make her 

go away and never again have contact with your father?" 

(emphasis in original). Nissenbaum sent these recipients a 

second electronic mail message later that day with additional 

details concerning strategy. The message stated also, "I want 

you three to know that our time, as of yesterday was somewhat 

near the $27,000, plus we paid out $7,500 to Veara as a deposit 

on account of his fees; and we have several hundred dollars in 

fees to process services, for attachments, etc. So, please send 

us along another $25,000 for deposit into our client account." 
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The message also stated that, ''a bit later down the road, we 

will see if it is proper to have these fees repaid to you from 

your dad's assets (which we lawyers call his 'estate.') 

Certainly, eventually, [Veara's] fees should probably be paid 

from your dad's assets." The electronic mail message confirmed 

that Nissenbaum, his associate, and the Simon sons were to have 

a telephone conference the following morning, and asked if the 

sons wanted Veara to participate in the call That day, 

Nissenbaum also filed, on Veara's behalf, a motion to permit the 

guardian to have control over and access to funds in the ward's 

accounts; the motion was allowed the same day. 

The following day, Nissenbaum sent an electronic mail 

message to the same five recipients, advising them of his 

further communications with Anne's attorney. On August 23, 

2005, Nissenbaum sent the Simon sons a letter by U.S. mail "to 

acknowledge our appointment and to thank you for your trust and 

confidence in asking us to be your lawyers." The letter stated 

that the Simon sons' "best option" was to "get Anne to settle as 

fast as possible" by "backing her into a corner," and set out a 

strategy to obtain a quick divorce in order to restore Kenneth 

Sr. to the financial position he had been in prior to the 

marriage. The letter instructed each of the Simon sons to sign 

it, and stated that the letter constituted a contract. The 

letter further advised the Simon sons that they would be "fully 
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responsible for the entire fees and costs'' of the 

representation, and also were responsible for payment of Veara's 

fees. By September 6, 2005, all of the Simon sons had signed 

the letter and had returned it to Nissenbaum. 

On August 29, 2005, Nissenbaum filed, on Veara's behalf, a 

petition to prepare a new estate plan for Kenneth Sr. The 

proposed plan would have revoked Kenneth Sr. 'swill and replaced 

it with one that created a family trust for the lifetime benefit 

of Kenneth Sr., and thereafter his sons, and would have created 

a real estate trust to hold title to the house in Harwich Port. 

The next day, Nissenbaum filed, on Veara's behalf, a complaint 

to annul Kenneth Sr. 's marriage to Anne; the complaint alleged 

that the marriage had resulted from Anne's "deceit and 

imposition, fraud and duress," and that the "essentials of the 

marriage relationship" had been so "abrogat[ed] and vitiat[ed)" 

that no marriage should be deemed to have existed. Kenneth Sr. 

was not consulted about a new estate plan or an annulment. 

Nissenbaum also filed a motion to amend the earlier complaint 

for divorce to add grounds of cruel and abusive treatment. 

On September 4, 2005, Nissenbaum sent an electronic mail 

message to Veara and the Simon sons, stating "By now, it is 

hoped, you have each had the opportunity to review the Letter of 

Representation and Addendum which was sent out last week," and 
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advising them what to expect during the upcoming taking of 

depositions. 

On September 16, 2005, Nissenbaum filed, on Veara•s behalf, 

a complaint for contempt against Anne, alleging that she had 

violated the court's prior order by making additional charges of 

almost $5,000 on a credit card issued in Kenneth Sr. 's name. On 

September 19, 2005, Nissenbaum filed, on Veara's behalf, motions 

to restrain Anne from working on the marital home and to 

restrain Anne's son from having access to the house. 

On September 20, 2005, Judge Robert Scandurra of the 

Probate and Family Court, who had not previously acted in the 

case, held a hearing concerning the complaint for contempt and a 

status conference concerning the guardianship. While Anne's 

attorney was present at the hearing, a capias was issued for 

Anne's arrest due to her failure to appear. Anne's attorney 

questioned Veara's independence as guardian; he noted that 

Nissenbaum represented Veara and also was "the attorney for an 

interested party, namely, the Simon children." The judge then 

asked Nissenbaum if he continued to represent the Simon sons. 

Nissenbaum responded, "No, I represent Mr. Veara now. The 

children are not parties to the case." After confirming the 

details of the manner in which Veara had been appointed, the 

judge asked Nissenbaum about the status of his relationship with 

the Simon sons after Veara was appointed. Nissenbaum replied, 
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"Well, in terms of -- well, I don't represent them in this 

case. 11 

The judge pointed out that Nisenbaum had represented the 

sons as petitioners when they filed the petition for 

guardianship; Nissenbaum answered that the Simon sons' 

"interests are to bring the case before the Court to determine 

whether their father needs a guardian, which they did. Now the 

guardian goes forward to determine what needs to be done on 

behalf of Mr. Simon to protect his interests, and so I'm doing 

that on behalf of the guardian. If there was a conflict -- if 

there was a conflict -- then I wouldn't go forward representing 

Mr. Veara." The judge then inquired, "So are they representing 

themselves now, or are you still representing them?" and 

Nissenbaum responded, "Well, they don't actually have counsel at 

the moment for purposes of this case, nor do I think, nor do 

they think, they need counsel," but added that he was notifying 

the sons of the court proceedings. When asked if he had 

withdrawn as counsel for the sons, Nissenbaum said, "I'm not 

sure that I did." 

As of the date of that hearing, Nissenbaum had sent two 

invoices for services in connection with the guardianship matter 

directly to one of the Simon sons, Kurt. After that hearing, 

Nissenbaum sent the Simon sons a third invoice, dated October 5, 

2005, again addressed to Kurt. The time entries on this invoice 
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dated to approximately one month earlier, and included an entry 

of 7.5 hours on September 20, 2005, for Nissenbaum's appearance 

in the Probate and Family Court before Judge Scandurra, at the 

hearing during which he told Judge Scandurra that he did not 

represent the Simon sons. The Simon sons paid these invoices 

with their own funds, and did not use from funds from the 

guardianship estate. 

Two days after the hearing before Judge Scandurra, 

Nissenbaum's associate sent an electronic mail message to the 

Simon sons, summarizing the case developments that week; Veara 

was not included as a recipient on the message. 

On September 26, 2005, Judge Scandurra entered further 

orders in the guardianship case. He noted that, in light of 

Nissenbaum's statement that he was no longer representing the 

Simon sons, he was ordering Nissenbaum to file a formal 

withdrawal as counsel. He directed the Simon sons, if they 

assented to the withdrawal, to file prose appearances or to 

obtain new counsel. On September 28, 2005, Nissenbaum filed, on 

Veara's behalf, a motion to withdraw as counsel for the Simon 

sons; he also filed the Simon sons' notices of appearance pro 

se. The motion asserted that the sons ''believe[d] that the 

Guardian's job is to do what their father wants done and what is 

in his bests interests," and that they did not need separate 

representation. 

12 



The following day, Nissenbaum sent an electronic mail 

message to the Simon sons, Veara, and Nissenbaum•s associate, 

stating, "[i]t will take us a few days to identify a lawyer we 

think should 'step' in as your counsel. Basically, everything 

that goes to the court from this point forward will likely be 

assented to by the guardian and by your new counsel." On 

September 29, 2005, Veara suggested to the sons that they hire 

Russel Wilkins to represent them. On October 5, 2005, Wilkins 

filed a notice of appearance as counsel for the Simon sons. 

On October 7, 2005, Nissenbaum filed, on Veara's behalf, an 

emergency motion to enter judgment on the petition to prepare a 

new estate plan for Kenneth Sr.; that motion was denied. On 

October 9, 2005, Nissenbaum sent an electronic mail message to 

the Simon sons, Veara, and Wilkins, with the subject line, "Who 

is entitled to bury Ken if he dies? If Ken survives through 

Tues[day], what can we do to get the court to o.k. the estate 

plan." 

On October 21, 2005, Nissenbaum filed an action in the 

Superior Court against Anne; the action was captioned, "Kenneth 

E. Simon Jr., Executor vs. Anne Simon." Nissenbaum described 

the action as a "placeholder so that in the event or when the 

guardianship ended, the estate and the children would be 

protected from a misuse of what would then be the deceased 

ward's assets." On at least one occasion, Nissenbaum drafted a 

13 



proposed motion and affidavit for Wilkins to file on behalf of 

the Simon sons. Nissenbaum also continued to send invoices to 

the Simon sons for his services. 

By late October, 2005, Kenneth Sr. 's health was declining. 

At the end of the month, he was placed on ventilation and life

sustaining medications. On October 22, 2005, Nissenbaum revised 

a draft motion, prepared by his associate, to enter "do not 

resuscitate" and "do not intubate" orders concerning Kenneth 

Sr. 'scare. Nissenbaum filed the motion on October 31, 2005, 

after Veara had a telephone conference with the hospital which 

was treating Kenneth Sr. concerning a "do not resuscitate" 

order. Judge Scandurra appointed a guardian ad litem to advise 

the court as to whether such an order should issue. The 

guardian ad litem assented to the motion, and thereafter it was 

allowed. Kenneth Sr. died on November 2, 2005. 

On April 26, 2006, Veara submitted his "first and final 

account" for the guardianship for the eighty-three day period 

from August 11, 2005, through November 30, 2005. Throughout the 

guardianship, Nissenbaum and Veara had paid themselves from the 

margin loan on Kenneth Sr. 's brokerage account. Each also kept 

an "evergreen retainer," which never fell below a certain sum; 

Nissenbaum replenished his retainer from Kenneth Sr. 's estate at 

least twice. One of these occasions was once after he filed the 

motion for the "do not resuscitate" order. 

14 



Veara filed the first and final account of Kenneth Sr. 's 

estate in the Probate and Family Court on June 16, 2006. Veara 

billed his time at a rate of $400 per hour, in quarter-hour 

increments, and billed his associate's time at $200 per hour, 

also in quarter-hour increments. Veara charged a total fee of 

$126,813.45 to Kenneth Sr. 's estate. Veara also charged the 

estate $21,169.28 in expenses for payments he made to a private 

investigator to investigate whether Anne had been engaged in 

illegal activities, and to a research firm to determine whether 

an annulment action would survive the death of one of the 

parties. Veara had not consulted with Kenneth Sr. about these 

activities. Veara's first and final account also charged the 

estate $375,177.03 for legal fees paid to Nissenbaum, at a rate 

of $600 per hour. Together, these fees totaled $523,159.76. 

In August, 2006, Anne objected to the first and final 

account. The following month, all matters between Anne and the 

Simon sons were settled in a written agreement. Nissenbaum 

provided "independent legal advice" to the Simon sons with 

respect to their settlement agreement with Anne. 

On September 15, 2006, Nissenbaum filed, on Veara's behalf, 

a motion to enter judgment to approve the first and final 

account. At a hearing on the motion on September 21, 2006, 

Judge Scandurra expressed concern regarding the hourly rate 

Veara charged, particularly because Veara had been acting as a 
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guardian, and had not been providing legal services, and also 

because it had been Veara's first experience serving as a 

guardian. When Veara confirmed that he had been charging 

approximately $375 per hour for his services as a court

appointed guardian, Judge Scandurra asked "Are you kidding?" 

When the judge noted that Veara was seeking an additional 

$45,000 in fees that were not covered in the invoices he had 

submitted, Veara explained that the extra fees sought accounted 

for his activities after Kenneth Sr. 's death to "wind up 

affairs." After Veara also confirmed that Nissenbaum had 

charged $600 per hour, Judge Scandurra responded "Gentlemen, I'm 

not going to sign this motion. This is an insult and an affront 

to the Court," and added, "you'll have to have a hearing on 

this." He scheduled a hearing for January, 2007, concerning the 

fees sought, 

The following month, Nissenbaum filed, on Veara's behalf, a 

motion to recuse Judge Scandurra from the guardianship case; 

Veara reviewed the motion, in part, before it was filed. The 

motion argued that, at the September 21, 2006 hearing, 

"[w]ithout giving Veara and Nissenbaum a fair opportunity to be 

heard, to discuss their hourly rates, the work involved, and so 

on and so forth, Scandurra stated [] the hourly rates were an 

'insult to the court.' That, together with Scandurra's other 

injudicious remarks show that before the hearing was held, he 
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had concluded the hourly rates could never be justified." Judge 

Scandurra denied the motion; he explained that, 

"while the Court agrees that it might have been somewhat 
'heavy handed' in its approach at the September 21, 2006 
hearing, it does acknowledge that this was probably a very 
difficult case for the temporary guardian and his 
counsel . . Hence, despite the Court's initial reaction 
to the amount of fees charged, there is no doubt in this 
judge's mind that he can and will remain open minded with 
respect to making a fair and impartial judgment on the 
reasonableness of the fees charged. Indeed, this judge has 
agreed to the very worthwhile suggestion of [Nissenbaum] to 
appoint a Master in this matter." 

The judge then appointed a retired Probate and Family Court 

judge, Judge George Jacobs, as a master to assess the 

reasonableness of the fees. Nissenbaum sought relief in the 

Appeals Court, pursuant to G. L. c. 231, § 118, from the denial 

of the motion to recuse; that petition was denied on December 6, 

2006. 

In April, 2007, two of the Simon sons, Kenneth Jr. and 

Christopher, filed, prose, withdrawals of their assents to 

Veara's first and final account. The withdrawals were based, in 

part, on assertions that Nissenbaum and Veara had engaged in a 

conflict of interest. 7 After the withdrawal of assent, 

7 The motion to withdraw also argued that the first and 
final account was inaccurate and had incomplete information; the 
fees were excessive; Veara had been negligent in his duties as 
guardian; Nissenbaum and Veara failed to act with the required 
diligence; and the Simon sons' initial assent to the first and 
final account had been "obtained by exploiting the clients' fear 
of incurring additional legal costs." 
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Nissenbaum continued to represent Veara; he filed a motion to 

strike the withdrawal of assent on Veara's behalf. Nissenbaum 

did not seek or obtain consent from his former clients, the 

Simon sons, to his continued representation of Veara. 

In June, Judge Jacobs filed his master's report. 8 He found 

that the hourly rates, fees, and expenses charged by Nissenbaum 

were reasonable, and that the "unusual circumstances of this 

case" meant that Veara's average hourly rate was reasonable. He 

also found that Veara's fees should be reduced from $126,813.45 

to $81,052.04. Judge Jacobs ordered Veara to return $45,761.41 

of the fee he had collected for winding up the guardianship, 

because those charges was not substantiated by his invoices, and 

because the judge concluded that a fee of $1,251.40 was 

"adequate to cover any ancillary role [Veara] played in the 

accounting and settlement of the Simon's guardianship estate'' 

after Kenneth Sr. 's death 

In July, 2007, Nissenbaum filed a motion for action on the 

master's report. On August 9, 2007, Judge Scandurra held a 

hearing on the motion. He acknowledged Judge Jacobs's findings, 

but declined to approve the first and final account, on the 

mistaken belief that Veara had violated Supreme Judicial Court 

Rule 1:07. That rule provides that a guardian appointed under 

8 The evidence before Judge Jacobs had consisted solely of 
evidence presented by the respondents. 
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it may not make payments to himself or herself without approval 

by the court. At that point, Veara had paid himself and 

Nissenbaum the entirety of their fees charged, from Kenneth 

Sr. 's estate. Judge Scandurra reasoned that if Veara had sought 

prior court approval, his rate would not have been accepted in 

the first instance; thus, Veara would have had the option of 

accepting a reduced fee or of resigning at a much earlier point 

in the guardianship. The judge acknowledged that Nissenbaum and 

Veara would be entitled to some fees, but stated that he "[could 

not] ignore the rule violation. It's so flagrant." He then 

permitted the parties four weeks to submit briefs before he 

reached a final decision. In fact, Rule 1:07 was not applicable 

to Veara's appointment, because Veara had not been appointed by 

Judge Kaplan under Rule 1:07; while Nissenbaum was aware that 

Veara had not been appointed under Rule 1:07, he did not correct 

Judge Scandurra about this misapprehension. 

On August 28, 2007, Nissenbaum filed, and Judge Scandurra 

allowed, a motion to refer to Judge Kaplan the issue of whether 

she had appointed Veara pursuant to Rule 1:07. The next day, 

Nissenbaum filed a second motion to recuse Judge Scandurra; 

Veara did not object to this motion. The second motion 

concerned not only the hearing on August 9, 2007, but also 

included additional claims regarding the hearing that had been 

held on September 21, 2006. The motion stated that, at the 
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September hearing, Judge Scandurra had "verbally attack[ed) 11 

Veara and Nissenbaum "in a loud, aggressive, often angry voice, 

repeatedly chastising them for charging hourly rates which 

Scandurra, without benefit of a trial, concluded could never be 

justified and, worse, were an 'insult to the court!"' The 

motion claimed that Judge Scandurra's conduct "went beyond 

intentionally inflicting embarrassment on counsel in front of 

others then in the courtroom to being an embarrassment to the 

court, itself." "This was all the more shocking to counsel 

because, until that point in time, they held Scandurra in high 

regard. 119 

On October 3, 2007, Judge Scandurra denied the second 

motion to recuse. On October 9, 2007, Judge Kaplan issued an 

order affirming that she had not appointed Veara pursuant to 

9 The motion also argued that, 11 [w)hile Scandurra's conduct 
on September 21, 2006 was both erratic and beyond the pale, he 
exceeded his prior performance on August 9, 2007 by using his 
bench as a bully pulpit to insult counsel while denying them 
their fundamental rights to due process." The motion stated 
that Judge Scandurra "stormed onto the bench quickly raising his 
voice and using a sarcastic tone, talking loudly and angrily, 
all the while verbally attacking and raging against counsel," 
and that his "words, action and affect showed him presenting as 
a person who was well beyond [] was visibly upset and possibly 
emotionally troubled by the reports from the experts and the 
master." The motion claimed that Judge Scandurra had "personal 
animus" toward Nissenbaum and Veara, and that "[i)n ruling that 
counsel's efforts to prove they did not violate Rule 1:07 would 
be 'fruitless,' Scandurra exposed his mind set which was that no 
matter what evidence was offered, his ruling would not change, 
so why waste his time?" [Ex. 49 (RP 2630)] 
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Rule 1:07. On November 13, 2007, Nissenbaum filed, on Veara's 

behalf, a petition in the Appeals Court pursuant to G. L. 

c. 231, § 118, seeking interlocutory relief from Judge 

Scandurra's denial of the second motion to recuse. The petition 

contained essentially the same assertions as in the motion. A 

single justice of the Appeals Court entered an order recusing 

Judge Scandurra from further involvement in the guardianship 

case. The order was based on the ground that Judge Scandurra's 

denial had not described his determinations on the two-part 

analysis for recusals set forth in Masingill v. EMC Corp., 449 

Mass. 532, 548 (2007); that analysis requires a judge to 

consider, first, the judge's internal state, and, second, any 

possible "appearance" of a lack of impartiality from an external 

perspective. The single justice did not conclude that there had 

been any bias or prejudice, but noted that the "proceedings in 

the case do indicate that the judge's impartiality might be 

reasonably questioned" (emphasis in original). The single 

justice also noted that the Simon sons' argument that Veara's 

pleadings "are packed with insulting language and inflammatory 

statements meant to incite a reaction from [the judge]" was 

"well taken," and added that the "language and tactics of the 

guardian, through his attorney, as evidenced in the pleadings 

and transcripts are unsettling at best, and can fairly be 

described as unprofessional and crude." 
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The matter thereafter was assigned to now retired Judge 

Steven C. Steinberg. Judge Steinberg held a trial over eleven 

days in October and December of 2008, and in January, 2009, 

concerning the objections to the first and final account. In 

January, 2010, Judge Steinberg issued detailed findings of fact 

and conclusions of law. He found, among other things, that 

"[f]rom the very beginning of this case, the tactics undertaken 

by the respondents were improper," and" [i]t is not reasonable 

that Veara and Nissenbaum paid themselves approximately 

$500,000.00 for a temporary guardianship that lasted eighty

three days." The judge concluded that fifty per cent of the 

time billed by Veara and Nissenbaum was improper, and that 

Veara's rate should be lowered to $200 per hour. He awarded 

Nissenbaum $115,517.72, and Veara $21,227.04; those amounts 

included their out of pocket expenses. Judge Steinberg declined 

"to award [Nissenbaum] and Veara any fees for the defense of 

their first and final account as their egregious behavior and 

outrageous fees necessitated the defense." He ordered Veara to 

return $107,741.75, and Nissenbaum to return $199,859.64, to 

Kenneth Sr. 's estate. He also determined that the $21,169.28 in 

charges from the private investigator and the research group 

were unreasonable, and ordered Nissenbaum and Veara to reimburse 

Kenneth Sr. 's estate for those charges, with each to pay one

half of the amount .. 
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The respondents challenged Judge Steinberg's decision. On 

February 11, 2010, the Simon sons filed a petition for 

attorneys' fees and costs, and Nissenbaum sought to intervene. 

After his petition to intervene was allowed, Nissenbaum filed a 

motion to dismiss the petition against him, stating that 

11 [w]hile Veara had a fiduciary obligation to the ward and his 

estate, [Nissenbaum's] loyalty and obligation was to Veara, 

including an obligation to provide Veara with zealous 

representation." On April 7, 2011, Judge Steinberg issued an 

order in which he found that the respondents "engaged in a joint 

enterprise and did everything in their power to prolong the 

proceedings regarding the contested account. Their actions were 

conducted in bad faith and their egregious litigation conduct 

was designed to make the proceedings as costly as possible in an 

attempt to force the Simon children to withdraw or abandon their 

objections." He found also that" [m]ost of the hours spent by 

the Simon children's attorneys were, unfortunately, necessitated 

by the outrageous conduct of the Temporary Guardian in concert 

with his attorney and their intransigent position in refusing to 

settle this case in a reasonable and equitable manner." 

Judge Steinberg noted that Nissenbaum had sent, inter alia, 

the Simon sons (his former clients) letters stating that 

"whatever imagined good might come from a trial on the Accounts, 

the expense of such a trial in itself plus the expenses to the 
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Estate from the other litigation will cost more than any 

potential savings," and that they "should expect to pay anywhere 

from ($5) dollars to six hundred $600 or more dollars for every 

dollar they get back." The judge ordered the respondents each 

to pay $115,574.50 in legal fees to the Simon sons. 

The respondents appealed. On April 8, 2013, a panel of the 

Appeals Court affirmed Judge Steinberg's decision in an order 

pursuant to Rule 1:28. See Matter of Simon, 83 Mass. App. Ct. 

1123 (2013). At some point during the trial on the fees, the 

respondents also had moved to recuse Judge Steinberg; the 

Appeals Court affirmed the denial of that motion. On June 6, 

2013, the full court denied further appellate review. See Matter 

of Simon, 465 Mass. 1107 (2013). 

2. Disciplinary proceedings. Bar counsel's investigation 

of the respondents was triggered by a letter from Judge 

Scandurra to bar counsel in February, 2008, in which Judge 

Scandurra recommended that disciplinary action be taken against 

them. Bar counsel forwarded the letter to Veara and asked him 

to respond. On May 2, 2008, Veara and Nissenbaum responded 

through shared counsel and denied the allegations. Their 

counsel commented that, "it appears that Scandurra's true 

purpose in filing his Complaint is to seek retribution, satisfy 

his personal pique for my Clients' successful appeal from his 

denial of their motion to recuse him from the Simon case, and 
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thus to force my Clients to pay legal fees and spend time 

responding to his unsupported claim that they violated the 

Massachusetts Rules of Professional Conduct." 

On March 13, 2014, bar counsel filed a two-count petition 

for discipline against the respondents. Count I involves the 

temporary guardianship and Count II involves the motions to 

recuse Judge Scandurra. Represented by separate counsel, 

Nissenbaum and Veara responded to the petition in July, 2014, 

and April, 2014, respectively. At the end of July, 2014, 

Nissenbaum filed a motion to strike, dismiss, sever, or to order 

a new petition for discipline; the motion was denied. In 

August, 2014, bar counsel filed a motion to give much of Judge 

Steinberg's order preclusive effect. That motion was allowed in 

December, 2014. In October, 2014, Veara also moved 

unsuccessfully to sever. 

After an eight-day hearing conducted on dates between April 

and July of 2015, the hearing committee submitted its report in 

May, 2016, recommending that Nissenbaum be suspended from the 

practice of law in the Commonwealth for three years, and that 

Veara be suspended for one year and one day. The respondents 

appealed to the board from the hearing committee's findings, 

rulings of law, and recommended sanction. The board obtained 

the exhibits and transcripts of the hearing before the hearing 

committee, which had included, inter alia, both the transcripts 

25 



and the audio recordings of the two hearings before Judge 

Scandurra that were the subjects of the motions to recuse. 

Following extensive motion practice, a hearing was held before 

the board on January 9, 2017. On June 12, 2017, the board 

issued a detailed memorandum in which it summarized the hearing 

committee's findings, supplemented with "evidence from the 

record." The board adopted the hearing committee's findings of 

fact, conclusions of law, and recommended sanctions; in response 

to some of the arguments in the respondents' appeals, it also 

made additional findings. Bar counsel then filed this 

information; the respondents filed separate appeals. 

At a joint hearing before me on January 18, 2018, 

Nissenbaum raised many of the same arguments concerning the 

committee's findings of fact and rulings of law that he had 

raised before the board. In particular, while his memorandum 

explicitly raised all of the claims he made to the board, the 

essence of Nissenbaum's argument, both at the hearing and in his 

memorandum, was his contention that the committee's findings 

were not based on sufficient evidence, and that bar counsel had 

not met the burden of establishing deliberate misrepresentation 

to a court or a conflict of interest. Veara asserted that there 

was insufficient evidence of misconduct, and that the hearing 

committee and the board based their findings on a disbelief in 

the respondents' testimony, rather than on affirmative evidence 
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of misconduct. Veara also challenged the allowance of bar 

counsel's motion that Judge Steinberg's findings on the question 

of the reasonableness of the fees charged be given preclusive 

effect; Veara argued that this decision deprived him of the 

ability to point out "omissions and inconsistencies" in Judge 

Steinburg's decision and was a violation of due process. He 

argued also that, in his first challenge of the decision on 

issue preclusion, he had been required to appeal to the board, 

the same entity that had issued the decision. As bar counsel 

points out, however, the chair of the board who made the 

decision to allow Judge Steinberg's decision to have preclusive 

effect was not a member of the board when the appeal from the 

hearing committee's report was heard. 

3 • Petition for discipline. Count I of the petition for 

discipline focuses on the alleged misrepresentations and 

misleading statements Nissenbaum made to Judge Kaplan at the 

hearing to appoint a temporary guardian, and Nissenbaum's 

intentionally false and misleading statements concerning his 

representation of the Simon sons at the hearing before Judge 

Scandurra on September 20, 2005, after the temporary 

guardianship had been allowed, in which Anne's attorney 

questioned Nissenbaum's representation of Veara and the Simon 

sons. The petition asserts that Veara, who was present at the 

hearing on September 20, 2005, was well aware of Nissenbaum's 
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ongoing relationship with the Simon sons, and failed to take any 

action to correct what he knew to be deliberate 

misrepresentation that Nissenbaum was no longer representing 

them. Nissenbaum's intentionally false and misleading 

statements violated Mass. R. Prof. C. 3.3(a) (1) and 8.4(c) and 

(d), and Veara's failure to correct what he knew to be false 

statements made by Nissenbaum, violated Mass. R. Prof. C. 8.4(c) 

and (d) . 10 

The claims in Count II involve the handling of Kenneth 

Sr. 's estate. The petition asserts that Nissenbaum and Veara 

violated Mass. R. Prof. C. 3.3(a) (1), 8.2, and 8.4(c), (d), 

and (h) by "intentionally mischaracterizing Judge Scandurra's 

1° Count I also contained claims that Nissenbaum failed to 
disclose to the sons or to Judge Kaplan Veara's lack of 
experience and his intention to increase his hourly fee from 
$100 to $300 per hour to $400 per hour for his service as a 
temporary guardian, and that Nissenbaum knew or should have 
known that this information was reasonably necessary in the 
determination of who should be appointed as temporary guardian. 
Bar counsel asserted that the failure to disclose this 
information was a violation of Mass. R. Prof. C. l.4(a) and (b), 
and Mass. R. Prof. C. 3.3(d). The hearing committee and the 
board found that the information had been intentionally 
withheld, but that there was no violation of Mass. R. Prof. 
C. 1.4(a) and (b) or Mass. R. Prof. C. 3.3(d). The committee 
determined that it was "unable to conclude that the 
misrepresentations were material," because there was no evidence 
that such disclosures would have affected Judge Kaplan's 
decision. The sons did not ask any questions about Veara's rate 
or experience. Moreover, while Judge Kaplan was concerned about 
costs and decided to appoint Veara, as she stated, because he 
was present on the Cape, she did not inquire about Veara's 
experience or his hourly rate. The hearing committee found 
that, in any event, the rate was not material, because it would 
be determined later by the judge who approved the fees. 
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demeanor, conduct, and statements at the September 21st and the 

August 9th hearings. It states further that Nissenbaum and 

Veara violated Mass. R. prof. C. l.5(a) and 8.4(d) by "charging 

and collecting a clearly excessive fee and by collecting an 

unreasonable amount for expenses." In addition, Nissenbaum's 

"conduct in representing Veara against the sons in the same 

matter in which he had represented the sons, when the sons' 

interests were adverse to Veara's and when Nissenbaum had not 

obtained their consent after consultation was in violation of 

Mass. R. Prof. C. l.9(a) .'' 

4. Hearing committee's report. The hearing committee 

found that bar counsel had established all of the asserted 

violations other than the claims about the failure to disclose 

the increase in Veara's fee and his lack of experience. Bar 

counsel proved that Nissenbaum had represented Veara against the 

sons in the same matter in which he had represented the sons, 

where the sons' interests were adverse to Veara's, and where 

Nissenbaum had not obtained their consent after consultation 

with them. When questioned by Judge Scandurra, Nissenbaum 

deliberately misrepresented that he continued to represent the 

sons, and Veara, who was at the hearing, and who was well aware 

of the ongoing relationship, did nothing to correct the 

deliberate misstatements and deliberate omissions. 

29 



a. Count I: The guardianship. The hearing committee 

found that Nissenbaum's intentionally false and misleading 

statements of a material fact to Judge Scandurra at the hearing 

on September 20, 2005, violated Mass. R. Prof. C. 3.3(a) (1) and 

8.4(c) and (d) (as they were then in effect). Nissenbaum's 

statements that he did not represent the Simon sons, and that he 

was "not sure" if he had withdrawn as their counsel, were 

knowingly false and misleading; as of September 20, 2005, 

Nissenbaum was actively representing the Simon sons in the 

guardianship case and in related matters involving Anne. 

In support of its findings, the hearing committee cited the 

multiple electronic mail messages, sent within a few days prior 

to and following the hearing before Judge Scandurra, in which 

Nissenbaum or his associate wrote directly to the Simon sons 

regarding case tactics and strategy, often referring to Veara 

only in the third person, but which were copied to Veara. 

Nissenbaum also conceded in his testimony before the committee 

that he was still representing the Simon sons as of September 

20, 2005, and that the Simon sons had an interest in the outcome 

of the guardianship case, even if they were not technically 

parties to the case. Nissenbaum testified before the hearing 

committee that he thought Judge Scandurra had been asking 

whether he represented the Simon sons in the particular case 

before him, not whether he represented them in general. The 
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committee observed that Nissenbaum's argument, "in essence, that 

his statements were literally true" because the Simon sons were 

not parties to the guardianship case, was unavailing. His 

statements were intended to deceive the judge as to the actual 

nature of the relationship and his ongoing involvement in 

representing the sons' interests. Morever, based on the judge's 

statement in his order that Nissenbaum had explained he was no 

longer representing the sons, the judge indeed did understand 

Nissenbaum to have been saying he no longer represented the 

sons, not that he no longer represented the sons as petitioners 

in the guardianship matter itself. Pointing to Matter of 

Hession, 29 Mass. Att'y Disc. R. 338 (2013), the committee noted 

that the rules of professional conduct prohibit more than 

"outright perjury," and extend to evasive comments such as those 

here. 

Similarly, the committee did not credit Nissenbaum's 

testimony at the hearing that his representation of the Simon 

sons had ended when Veara hired him as counsel to the guardian, 

and found this statement to be knowingly false. It noted that, 

one week after Veara retained Nissenbaum, Nissenbaum sent the 

Simon sons a letter of representation in which he referred to 

the Simon sons as his clients and detailed their payment 

obligations. Additionally, one week after Veara retained 

Nissenbaum, Nissenbaum sent an electronic mail message to the 
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Simon sons, with a copy to Veara, in which he instructed them to 

pay him another $25,000, and pondered if his legal fees could be 

paid from their father's estate. Nissenbaum's invoices also 

showed that he billed the Simon sons 7.5 hours for his 

appearance at the very hearing in which he told Judge Scandurra 

that he did not represent them. The hearing committee did not 

credit Nissenbaum's testimony that the Simon sons' payment of 

fees was akin to other situations where "people hire me who 

can't afford to pay, and their parents, boyfriends, girlfriends, 

uncles, aunts, pay the bill.'' 

Furthermore, the hearing committee found that Nissenbaum 

attempted to ensure that Anne would not inherit from Kenneth 

Sr., even though that issue had no bearing on the guardian's 

duty to ensure Kenneth Sr. 'scare and well-being during his 

lifetime, and was "clearly for the future benefit of the Simon 

sons, as heirs." Nissenbaum conceded before the committee that 

the filing of the action against Anne in the Superior Court on 

October 21, 2005, was "a placeholder so that in the event or 

when the guardianship ended, the estate and the children would 

be protected from a misuse of what would then be the deceased 

ward's assets." Nissenbaum also advised the Simon sons on steps 

to be taken after their father's impending death, when the 

guardianship would have ended. These actions, too, furthered 
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the interest of the Simon sons, rather than those of Veara in 

his capacity as guardian. 

The hearing committee determined that there no evidence 

that Nissenbaum terminated his representation of the Simon sons 

when Veara retained him. Even after Nissenbaum filed a formal 

withdrawal of representation pursuant to Judge Scandurra•s 

order, he continued to interact with the Simon sons "in 

substantially the same manner as he had prior to such 

withdrawal": sharing his thoughts and strategies with them, 

sending them copies of documents related to the case, and 

directly sending them invoices for his services. Nissenbaum 

also helped the Simon sons find other counsel, and at one point 

drafted a motion and affidavit to be filed by their new counsel. 

When, in April, 2007, two of the Simon sons withdrew their 

assent to Veara's first and final account, they confirmed that 

Nissenbaum had "misrepresented himself" as their counsel. 11 

11 The respondent's counsel testified before the hearing 
committee that in approximately August, 2005, or sometime before 
the respondent was ordered to withdraw as counsel for the Simon 
sons, but while he was still representing the sons, the 
respondent called Rosenfeld to ask if there was a conflict of 
interest in representing the sons and the guardian. Counsel 
stated that he advised the respondent that it did not sound as 
though the sons and the guardian had differing interests, but 
that respondent should discuss the facts of the representation 
with all of the parties. The hearing committee noted, however, 
that there was no time entry in the respondent's billing records 
concerning this conversation. 
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b. Count II: The account. i. Motions to recuse. As to 

the respondents' efforts to have Judge Scandurra recused, and 

Nissenbaum's petitions to the single justice of the Appeals 

Court after Judge Scandurra denied the motions, the hearing 

committee found that bar counsel proved that the pleadings 

Nissenbaum and Veara filed in the Probate and Family Court and 

in the Appeals Court intentionally mischaracterized Judge 

Scandurra's demeanor, conduct, and statements at the hearings on 

September 21, 2006, and August 9, 2007, such that Nissenbaum 

violated Mass. R. Prof. C. 3.3(a) (1), R. 8.2, and R. 8.4(c), 

(d), and (h), and Veara violated Mass. R. Prof. C. 8.4(c), (d), 

and (h). The committee concluded that Rule 3.3(a) (1) and Rule 

8.2 did not apply to Veara's conduct because he, unlike 

Nissenbaum, "did not personally 'make a false statement of 

material fact or law to a tribunal.''' The committee based its 

findings both on its view of the credibility of the respondents' 

testimony before it, and upon an extensive review of the 

transcripts of the hearings as well as the audio recordings of 

the hearings before Judge Scandurra. Having reviewed the 

transcripts and the recordings, the committee found that the 

allegations in the motions to recuse were entirely false. It 

observed that, "Judge Scandurra had not been raging, angry or 

loud; he did not attack, insult or personally demean either 

Nissenbaum or Veara; and he did not engage in invective at the 
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hearing on September 21, 2006. During the hearing on August 9, 

2007, Judge Scandurra was not angry or loud, did not make 

personal, malicious or demeaning remarks to Nissenbaum or Veara, 

and he did not express personal animus toward either 

respondent." Rather, "the judge's tone at the hearings could 

reasonably be characterized as stern and forceful (and in 

particular, that he was shocked and dismayed by Veara's hourly 

rate as guardian when Veara had a lawyer who was charging $600 

an hour) . " 

The committee found also that Nissenbaum and Veara knew 

that the statements and characterizations in the motions to 

recuse Judge Scandurra were false, and that they had been made 

so that the recipients would be able to have their motions for 

fees heard by a different judge. The unfounded accusations 

about Judge Scandurra were made "in bad faith and for mainly 

strategic reasons." In addition, the hearing committee found 

that both Nissenbaum and Veara were responsible for the contents 

of the second motion to recuse, although Veara testified that he 

had reviewed the second motion only after it had been filed, 

because Veara "never repudiated the second motion and continued 

to stand by the motion up to and including the time of the 

[board) hearing." The committee agreed with Judge Steinberg's 

finding that the recusal effort was a "joint enterprise of the 

two respondents." 
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At the hearing, Nissenbaum and Veara sought to justify the 

language in the second motion to recuse by stating that it 

contained their subjective reactions to Judge Scandurra's 

refusal to approve the account and approve the fees. Nissenbaum 

conceded that the judge had not spoken loudly and only "sounded 

loud," because "the concept of volume is entirely dependent on 

the meaning of the words being spoken," and Veara agreed that 

Judge Scandurra had not yelled or screamed. Another witness 

before the hearing committee, an attorney who had been in the 

courtroom, confirmed that Judge Scandurra did not raise his 

voice at the August 9, 2007, hearing; she described his demeanor 

as "harsh," "forceful," "distraught," and "upset." The hearing 

committee also found that the respondent had no evidence to 

support their allegation that Judge Scandurra harbored personal 

animus or bias, and pointed out that both respondents testified 

that their interactions with Judge Scandurra before this case 

had been professional, civil, and reasonable. Although Veara 

claimed that Judge Scandurra demonstrated personal dislike, the 

other attorney testified that Judge Scandurra did not appear to 

harbor personal dislike of Veara, The committee concluded that 

Judge Scandurra's reaction to Veara's fee was well-founded, 

given his familiarity with what other attorneys charged in 

guardianship cases. 
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There was also no evidence that Judge Scandurra's comments 

concerning the requirement of prior approval under Rule 1:07 

were "anything other than an honest mistake," and no evidence 

that he had engaged in intentional judicial misconduct. 

Moreover, at the time of the August 9, 2007 hearing at which 

Judge Scandurra mistakenly relied on Rule 1:07, the committee 

found that Nissenbaum understood that Veara had not been 

appointed pursuant to Rule 1:07, but made a strategic decision 

not to correct Judge Scandurra, so that he and Veara could use 

that misunderstanding as a basis upon which to file a second 

motion to recuse the judge. The commitee observed that the 

second motion, filed a year more removed in time than the first 

motion, contained numerous assertions about the hearing on 

September 21, 2006, that were not mentioned in the first motion, 

such as the allegation that Judge Scandurra used a "loud, 

aggressive, and often angry voice." The committee inferred that 

"if Nissenbaums had in fact witnessed, at the hearing on the 

first motion to recuse, the extreme conduct from Judge Scandurra 

that is portrayed in the second motion to recuse, they 

presumably would have mentioned it in the first motion, while 

the event was still fresh in their memories." 

ii. Excessive fees and unreasonable expenses. As stated, 

bar counsel's motion for preclusive effect was allowed, and the 

facts concerning the fees charged were introduced based on Judge 
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Steinberg's findings after the trial on the fees. The findings 

in that case, however, went to whether the fees were reasonable 

for the case and the work done in the guardianship matter; Judge 

Steinberg did not consider whether the fees charged were 

excessive within the meaning of the rules of professional 

conduct, and did not impose any sanctions when he ordered 

portions of the fees returned. 

The hearing committee found that bar counsel proved that 

Nissenbaum violated Mass. R. Prof. C. 1.5(a) and 8.4(d) because 

the fees that he and Veara had charged were clearly excessive, 

and that the amount of expenses charged was unreasonable. 12 The 

committee agreed with Judge Steinberg that it "was not 

reasonable that Veara and [Nissenbaum] paid themselves 

approximately $500,000 for a temporary guardianship that lasted 

eighty-three days." While the fees charged fit Judge 

Steinberg's description of the fees as "outrageous," the 

committee carefully examined all of his findings of fact and 

conducted its own detailed analysis of the fees before reaching 

its conclusion. 

In addition to the amounts of the fees, Veara did not 

consult with Kenneth Sr. about incurring the costs, which, in 

12 The hearing committee adopted Judge Steinberg's findings 
and conclusions concerning the excessive fees and unreasonable 
expenses, many of which were included in the order on issue 
preclusion. 
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any event, were not consistent with Kenneth Sr. 's known wishes 

and desires, and some of which were directly contrary to 

statements that Kenneth Sr. made to Veara. 13 The hearing 

committee adopted Judge Steinberg's findings regarding the 

amounts that Nissenbaum and Veara were required to return to the 

estate. 14 

The committee noted that the respondents engaged in 

substantial work that was unnecessary or outside the scope of 

the guardianship. "Veara's authority to act on Kenneth Sr. 's 

behalf was limited to taking actions, after consultation with 

Kenneth Sr., relative to the particular circumstances warranting 

the appointment. . Because the medical certificate did not 

say that Kenneth Sr. was incapable of expressing his wishes, 

Veara was required to have consulted with Kenneth Sr. before 

13 The committee did not credit Veara's testimony that when 
he spoke to Kenneth Sr. on August 16, 2005, after having 
authorized the filing of the complaint for divorce, he felt that 
Kenneth Sr. was not competent and that his answers were coached. 
Kenneth Sr. repeatedly told Veara that everything was fine with 
his wife, and that he loved her and did not want a divorce. The 
hearing committee found that this statement was consistent with 
Kenneth Sr. 's decision to have an attorney prepare a power of 
attorney nominating Anne, and that the attorney observed Kenneth 
Sr. and Anne to be a "loving couple" and that Anne was "kind" to 
Kenneth Sr. 

14 Further, the hearing committee commented that Veara should 
have billed in one-tenth of an hour increments, as Nissenbaum 
did, rather than in one-quarter hour increments. Veara also did 
not keep accurate track of his time and used generalized 
statements like "processing and reviewing documents" in 
explaining the hours worked. 
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taking actions affecting his personal life (as opposed to his 

medical needs) . 11 

In addition, neither Nissenbaum nor Veara had any evidence 

that Kenneth Sr. had not been of sound mind or that he was under 

undue influence when he signed his will or created his estate 

plan in 2004, and there was no evidence that his marriage was 

secured by deceit or fraud. The hearing committee concluded 

that the attempts to change the disposition of Kenneth Sr. 's 

assets, and to have his marriage annulled, were not necessary to 

secure Kenneth Sr. 'swell-being, and were not what he would have 

wanted; rather, the efforts inured to the benefit of the Simon 

sons' interests in the estate. The efforts to obtain a divorce 

or an annulment were "in derogation of the applicable 

substituted judgment standard," which requires that a guardian 

do what an incompetent person would have wanted if he or she 

were able to communicate his wishes, as opposed to what is the 

person's ''best interests." 

The hearing committee found that Nissenbaum and Veara "were 

far less concerned with the ward and his health than they were 

with the ward's money," as evident from an electronic mail 

message Nissenbaum wrote on August 19, 2005, in which he stated, 

"I explained how we felt about the issues and the numbers, how I 

wanted the lawyers to be paid, say, $25,000.00 as a fee, no 

matter what work they actually did, if we could get a quick 
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settlement."The committee agreed with Judge Steinberg that 

Nissenbaum and Veara had "hatched a plan to get the ward 

divorced before Veara was even appointed as guardian and before 

either of them had even spoken to the ward." 

In addition to Judge Steinberg's findings of fact, the 

hearing committee noted that Nissenbaum admitted to preparing 

the divorce complaint before the guardian was determined or 

appointed, and Veara agreed that he did not consult with Kenneth 

Sr. or read the complaint for divorce before authorizing 

Nissenbaum to file it. 15 Veara also testified that he did not 

consult with any of Kenneth Sr. 's friends, or, at that point, 

with Kenneth Sr. himself, to determine his wishes. 

The hearing committee also found that Nissenbaum and Veara 

engaged in "fruitless efforts," including attempts to revoke 

Kenneth Sr. 'swill without speaking to him or to Anne, although 

"an experienced guardian and guardianship lawyer would have 

known that this was prohibited." In preparing the proposed new 

estate plan, which Kenneth Sr. would not have wanted, Nissenbaum 

and Veara cost the estate $3,500. Other fruitless efforts 

included, inter alia, drafting the Superior Court complaint 

against Anne for alleged conversion of Kenneth Sr. 's assets, 

Veara's research of his authority to withhold medical care from 

15 Veara did, however, bill three hours of time to review 
the divorce complaint two days after it was filed. 
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the ward even after the judge appointed a guardian ad litem to 

advise the court on the "do not resuscitate" order, and the 

filing of various motions and traveling to court for a contempt 

hearing between October 31, and November 2, 2005. The 

respondents also spent approximately $80,000 taking depositions, 

including that of Anne, Anne's attorney (twice), a construction 

worker, and the attorney who notarized the power of attorney for 

Kenneth Sr. 16 

In addition, the hearing committee agreed with Judge 

Steinberg that most of Nissenbaum's and Veara's efforts were 

largely unsuccessful; under the terms of Anne's settlement, she 

ended up with more money than she would have received under 

Kenneth Sr. 'swill. The committee concluded that Nissenbaum and 

Veara "took all of these steps because they knew Kenneth Sr. was 

16 Other duplicative or unnecessary work included that both 
Nissenbaum and Veara charged Kenneth Sr. 's estate to review all 
of his correspondence, to review pleadings, to manage Kenneth 
Sr. 's accounts and payments, and to be present at depositions 
(even when Veara was merely observing). On one occasion, for 
instance, Nissenbaum drove 2.3 hours to Brewster, at a cost of 
$1,380, to talk with Veara, and both of them billed the estate 
for the two hours of their discussion. Veara also charged legal 
rates to perform ministerial or non-legal tasks, such as 
traveling to Kenneth Sr. 's home or to the police station, 
signing medical releases, filling out paperwork, filing 
pleadings, and reviewing letters and electronic mail messages. 
The hearing committee noted that he could have charged a lesser 
rate for those types of tasks, or had a junior member of his 
staff handle them. For instance, Veara billed the estate $300 
for sending his brother to Kenneth Sr. 's home for two hours to 
allow a tradesman into the house and to lock the house after the 
tradesman left [HC at 43]. 

42 



dying and they wanted to generate as much in fees as possible 

before his death." The respondents also billed the estate legal 

rates to speak with the media even though the Simon sons 

repeatedly had requested that they not do so. Finally, the 

respondents charged $900 to attend Kenneth Sr. 's funeral, 

After making these findings, the hearing committee 

considered eight factors set forth in Mass. R. Prof. C. 1.5 to 

determine whether the fees the respondents charged were "clearly 

excessive" under the rules of professional conduct. "(1) the 

time and labor required, the novelty and difficulty of the 

questions involved, and the skill requisite to perform the legal 

service properly; (2) the likelihood, if apparent to the client, 

that the acceptance of the particular employment will preclude 

other employment by the lawyer; (3) the fee customarily charged 

in the locality for similar legal services; (4) the amount 

involved and the results obtained; (5) the time limitations 

imposed by the client or by the circumstances; (6) the nature 

and length of the professional relationship with the client; (7) 

the experience, reputation, and ability of the lawyer or lawyers 

performing the services; and (8) whether the fee is fixed or 

contingent." Id. The committee concluded that all of the 

factors weighed against the imposition of large fees. In 

addition, as to Veara, the committee observed that there was no 

need to "engage in an extended analysis of these factors because 
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Massachusetts law is clear that charging legal rates for non

legal services is, by definition, charging a clearly excessive 

fee.'' See Matter of Moran, 479 Mass. 1016, 1021 (2018), and 

cases cited; Mass. R. Prof. c. 1.5. The hearing committee 

determined that a reasonable rate for Veara's services would 

have been $21,227.04, and for Nissenbaum•s, $115,517.72; the 

combined total of $523,159.76 in fees and expenses billed was 

"excessive" within the meaning of the rule. 

iii. Conflict of interest. The hearing committee found 

that bar counsel proved that Nissenbaum's representation of 

Veara against the Simon sons, in the same matter in which he had 

represented the sons, when the sons' interests were adverse to 

those of Vera, and Nissenbaum had not obtained their consent 

after consultation, violated Mass. R. Prof. C. l.9(a), as then 

in effect. Because two of the Simon sons withdrew their assent 

to the first and final account, their interests became 

materially adverse to those of Veara. "Obviously, Veara was 

seeking court approval of his fees while Kenneth Jr. and 

Christopher, as heirs of the estate, were seeking to minimize 

the amount of fees and expenses to be paid to Nissenbaum and 

Veara." In addition, although the matter in which Nissenbaum 

represented Veara was the same as that in which he represented 

the Simon sons, "[alt no time after Kenneth Jr. and Christopher 

became directly adverse to Veara did either Nissenbaum seek or 
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obtain the consents of his former clients (the sons) to his 

continued representation of Veara." 

Nissenbaum testified at the hearing that the Simon sons had 

orally waived certain conflicts of interest. The committee did 

not credit this testimony, and found it to be knowingly false. 

The committee noted that Nissenbaum "was at pains to memorialize 

virtually everything in writing, yet he had no written 

memorialization of either of these alleged conflict waivers.'' 

Nissenbaum also testified that he thought that once the Simon 

sons became adverse to Veara, they would not have consented to a 

waiver of any conflict of interest. In addition, the committee 

observed that Nissenbaum had represented Veara against his 

former clients, the Simon sons, in the separate action filed 

seeking to recuse Judge Scandurra, which the Simon sons opposed. 

c. Aggravating and mitigating factors. The committee 

found no factors in mitigation for either respondent, and a 

number of factors in aggravation for each respondent. It 

rejected the respondents' claims that because the litigation was 

contentious, or that they received adverse publicity as a result 

of it, were mitigating. To the contrary, relying on decisions 

in a number of other disciplinary matters, the committee 

"recommend[ed] that the notoriety of this case should result in 

greater -- not lesser --bar discipline.'' See, e.g., Matter of 

Ryan, 6 Mass. Att'y Disc. R. 275, 277 (1990); Matter of 
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O'Donnell, 5 Mass. Att'y Disc. R. 279, 281 (1987); Matter of 

Killam, 388 Mass. 619 (1983); Matter of Holzberg, 12 Mass. Att'y 

Disc. R. 200, 204-205 (1996). 

In aggravation, while Veara had no prior experience as a 

guardian, he had substantial experience in the practice of law. 

In addition, he demonstrated a lack of awareness of and a 

refusal to acknowledge the wrongful nature of his conduct, and 

an utter lack of remorse at the harm to his client. In 

addition, the committee cited uncharged misconduct (borrowing on 

the ward's margin account, which cost the estate thousands of 

dollars in unnecessary interest charges); the joint enterprise 

nature of the respondents' misconduct; that the misconduct was 

motivated by personal financial interest; and providing 

knowingly false testimony at the hearing before the hearing 

committee (that Veara decided to retain Nissenbaum only after he 

was appointed Kenneth Sr. 's guardian, and that Judge Scandurra 

knew that Rule 1:07 was inapplicable but invoked it due to 

bias) . 

The hearing committee cited similar aggravating factors 

with respect to Nissenbaum. The committee noted his substantial 

legal experience; his lack of awareness of and refusal to 

acknowledge the wrongful nature of his conduct; the absence of 

any remorse; the harm to his clients; uncharged misconduct 

(borrowing on the ward's margin account to pay the "evergreen" 
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fees, thus costing the estate thousands of dollars in 

unnecessary loan charges); the joint enterprise nature of the 

misconduct; that the misconduct was motivated by personal 

financial interest; and Nissenbaum's lack of candor at the 

hearing before the committee (he testified that the Simon sons 

orally waived any conflict of interest and that his 

representation of them ended when Veara hired him as counsel to 

the guardian) . 

As to this purported oral consent to the conflict, the 

hearing committee found that the testimony was not credible, in 

part because Nissenbaum kept detailed records of every other 

conversation, electronic mail message, or letter he sent to the 

Simon sons, yet had no records of any kind to document this 

statement; it pointed also to two of the sons' (allowed) motions 

to withdraw their consent to the first and final accounting, and 

statements in those motions. 

As to the statements that Nissenbaum's representation of 

the sons ended when Veara was appointed as guardian, the 

committee noted Nissenbaum's own letters and electronic mail 

messages to the sons detailing his ongoing representation; the 

"contracts" that Nissenbaum required each of the sons to sign 

and return to him, stating that he was representing them, after 

Veara was appointed, and the invoices that Nissenbaum submitted 

for work done in representing the sons, including the 7.5 hours 

47 



that he billed the sons for the hearing at which he told Judge 

Scandurra that he no longer represented them. 

e. Recommendation for discipline. In light of the above, 

the hearing committee recommended that Nissenbaum be suspended 

for a period of thirty-six months, or three years, and that 

Veara be suspended for one year and a day. The committee 

explained that 11 [b]y itself, a lawyer's knowingly false 

statement to a tribunal, not under oath, generally results in a 

suspension of one year. 1117 

The hearing committee noted that charging a clearly 

excessive fee, and acting where there are serious conflicts of 

interest, without self-dealing, generally results in a public 

reprimand. In comparable cases with the other associated 

misconduct, however, the committee explained that, "a lawyer was 

suspended for a year and a day for repeated unfounded attacks on 

one judge in one case, albeit over an extended period of time," 

and "a respondent who baselessly implied that the opposing law 

firm had improperly influenced the judge, and who had committed 

other acts of misconduct, was disbarred. 1118 

17 See, e.g., Matter of Macera, 27 Mass. Att'y Disc. R. 554, 
563 (2011); Matter of Neitlich, 413 Mass. 416, 8 Mass. Att'y 
Disc. R. 167 (1992); Matter of McCarthy, 416 Mass. 423 (1993) 

18 See Matter of Harrington, 27 Mass. Att'y Disc. R. 432 
(2011); Matter of Cobb, 445 Mass. 452, 479 (2005). 
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The committee stated that Nissenbaum was the "prime 

architect of this entire fiasco," and, in similar cases, ''bar 

discipline has been severe." 19 "Nissenbaum concocted a far

ranging scheme with an evolving scenario, multiple players and 

innocent victims." He "alternately attempted to threaten or 

entice others to accede to his greater plans." By comparison to 

Matter of Donahue, 22 Mass. Att'y Disc. R. 193 (2006), the 

hearing committee determined that a three-year suspension is 

"roughly equivalent." Veara, in turn, was determined to be a 

"not-unwilling participant but clearly a follower," and did not 

violate Mass. R. Prof. C. 3.3(a) and ?-2, because he did not 

personally make the statements at issue. Nonetheless, the 

hearing committee was "particularly concerned that, like 

[Nissenbaum,J he fail[ed] to understand the nature of his 

misconduct and fail[ed] to apologize for it." 

5. Appeal to the board. Nissenbaum and Veara appealed to 

the board from the committee's findings, rulings of law, and 

recommended sanction. The board obtained the exhibits and 

transcripts of the hearing before the committee, as well as the 

audio recordings of the hearing, and conducted its own hearing 

on January 9, 2017. On June 12, 2017 the board issued a 

detailed memorandum of decision, in which it adopted the hearing 

19 See, E.g., Matter of Wasserman,23 Mass. Att'y Disc. R. 
767 (2007) (indefinite suspension); Matter of Donahue, 22 Mass. 
Att'y Disc. R. 193, 226-228 (2006) (three year suspension). 
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committee's findings of fact, conclusions of law, and 

recommended sanction, but also made additional findings of fact 

specifically to address claims raised in the respondents' 

appeals from the committee's findings of fact and recommended 

sanctions. 

The arguments the respondents made to the board had been 

raised before the hearing committee. The board stated that it 

"rejected] all of Nissenbaum['s and Veara's] arguments on appeal 

but address[ed] only those that warrant discussion." The 

board found no mitigating factors for either respondent, and 

substantially the same aggravating factors as had the committee. 

As to the claims it addressed in detail, the board first 

discussed Nissenbaum's argument that his statements to Judge 

Scandurra that he was no longer representing the Simon sons was 

not a factual misrepresentation, or that, alternatively, any 

misrepresentation was not material within the meaning of Mass. 

R. Prof. C. 3.3(a). It observed that, "literal truth is not the 

test. Under our case law, literal truth that is misleading may 

nevertheless be sanctionable misconduct. 'The rules of 

professional conduct "prohibit more than 'outright perjury.'' 

They proscribe conduct involving dishonesty, fraud, deceit, or 

misrepresentation, conduct prejudicial to the administration of 

justice, and conduct that adversely reflects on the fitness to 

practice law.'" In support of this observation, the board cited 
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Matter of Moore, 442 Mass, 285, 292, n.10, (2004) and Matter of 

Hession, 29 Mass. Att'y Disc. R. 338, 350-351 (2013) 

(technically accurate statement to court may be misleading; in 

that case, attorney's representations to court ''seriously 

undermined the court's efforts to reach the truth"). The board 

also explained that, while Nissenbaum "implies that his 

statement somehow clarified for Judge Scandurra the true, 

ongoing nature of his relationship to the Simon sons, it 

obviously did no such thing. As Judge Scandurra noted in his 

post-hearing order, [Nissenbaum] had stated on the record that 

he was no longer representing the guardianship petitioners." 

Secondly, the board addressed the respondents' contention 

that the statements concerning Judge Scandurra's reputation and 

his integrity in the motions for recusal were "opinions" that 

were entitled to protection under the First Amendment to the 

United States Constitution. The board noted that the 

respondents had relied on their assertions, inter alia, that 

Judge Scandurra had "verbally attack[ed]" Nissenbaum and Veara, 

and was "emotionally trouble," as factual support for the second 

motion, and that a motion to recuse requires a "reasonable, 

factual basis for allegations of judicial bias." Matter of 

Cobb, 445 Mass. 452, 472-474 (2005). Moreover, while Nissenbaum 

had "admit[ted] in his appeal to the board that the statements 

in his second motion to recuse were "rhetorical hyperbole," such 
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statements did not warrant a motion for recusal based on 

allegations of fact. To avoid sanctions for assertions of 

purported fact, the statements either must be true or must be 

made with an objectively reasonable factual basis. See Matter 

of Cobb, supra at 467-468. The board also pointed out that, in 

testimony before the hearing committee, the respondents stated 

that none of their prior interactions with Judge Scandurra had 

been anything but positive. To the contrary, Nissenbaum had 

replied that, in his previous experience, Judge Scandurra had 

been, in the board's language, "a reasonable judge who conducted 

himself in a reasonable fashion.'' 

Third, the board evaluated the respondents' argument that 

the order of issue preclusion on the question of excessive fees 

deprived them of their right to due process, and concluded that 

there had been no such denial. The respondents presented 

evidence of their fees to the special master. After the special 

master's findings were rejected, the respondents were parties at 

a multi-day trial in the Probate and Family Court in December 

2008 and January 2009, where the respondents presented evidence 

in support of their fees to a Judge Steinburg, Probate and 

Family Court judge. When Judge Steinberg issued his findings of 

fact and decision that the fees charged in the guardianship case 

had not been reasonable and had to be reduced, the respondents 

pursued an appeal in the Appeals Court; the decision was 
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affirmed and the respondents were ordered to return the 

excessive fees charged to Kenneth Sr.•s estate. 20 Moreover, 

Nissenbaum also was allowed to intervene in the Simon sons' 

motion for fees, after which he filed a motion to dismiss, as to 

himself. 

Notwithstanding these proceedings, the board then undertook 

an analysis of the fee claims and the hearing committee's 

findings and rulings, as the fourth of Nissenbaum's arguments. 

Subsequently, it noted that "the facts established by the order 

of issue preclusion are largely undisputed by Nissenbaums 

themselves," including Veara's hourly rate and the higher rate 

he decided to charge as guardian, the depositions of witnesses 

who were not parties, that Veara submitted invoices for time 

spent observing Nissenbaum conduct depositions, the charges to 

attend Kenneth Sr. 's funeral and other substantial expenses 

after his death, and that Nissenbaum's actions were not 

successful on the merits. 

Lastly, the board considered and rejected Nissenbaum's 

contention that the Simon sons had "waived" any conflict of 

interest. It noted that Nissenbaum's "lack of credibility as to 

the waiver is fatal to his efforts to avoid sanction for 

violating rule l.9(a)," and that, contrary to Nissenbaum's 

2° For excessive fees charged, Veara was ordered to return 
107,741.75, to Kenneth Sr. 's estate, and Nissenbaum was ordered 
to return $199,859.64 
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argument that bar counsel had not proved the absence of consent, 

Nissenbaum bore the burden of proving the Simon sons' consent 

after a full disclosure. See Matter of Eisenhauer, 426 Mass . 

448, 452 (1998), and that the fee agreement between Nissenbaum 

and the Simon sons did not constitute a "viable conflicts 

waiver." In addition, the board noted the Simon sons had a 

consistent and shared interest in protecting their father's 

assets and his estate, and that, on behalf of the sons, 

Nissenbaum should have attempted to "control the excessive 

guardian's and attorney's fees." Yet, in Nissenbaum's 

representation of Veara against the sons, he "tried to wrest 

control" of their father's assets from his wife and obtain 

control of the funds through an appointed guardian and efforts 

to dissolve the marriage. The board commented that, ultimately, 

"it became apparent to at least two of the Simon sons that the 

guardian himself had depleted their father's estate through 

excessive fees paid to himself and his counsel, 11 and that, after 

withdrawing their consent to the first and final account, the 

sons were forced to retain new counsel to seek disgorgement of 

the excessive fees.'' 

Having rejected the respondents' arguments, the board 

turned to the question of the appropriate sanction. While 

emphasizing the absence of precisely comparable misconduct in 

other attorney disciplinary proceedings, the board also noted 
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the "cumulative effect of multiple rules violations" in 

determining an appropriate sanction. See Matter of Saab, 406 

Mass. 315, 325-326 (1989). The board observed that Nissenbaum 

"has not simply violated a particular combination of discrete 

rules; he engaged in an overall scheme to enrich himself through 

a pattern of abuse to which his own clients, opposing parties, 

and the court system itself all fell victim. [Nissenbaum] was 

the architect of a far-ranging scheme, with an evolving 

scenario, multiple players, and innocent victims. Such a 

lawyer, particularly one who has violated numerous rules and 

whose misconduct includes substantial factors in aggravation

should be suspended accordingly. As did the Court in [Matter 

of] Crossen [450 Mass 553, 574 (2008)], we reject Nissenbaum's 

attempt to disaggregate his pattern of misconduct to justify a 

lesser sanction." 

The board concluded that Nissenbaum's "misconduct warrants 

a severe sanction," in particular due to the primary concern in 

bar disciplinary proceedings, e.g., "the effect upon, and 

perception of, the public and the bar" (citations omitted) See 

Matter of Finnerty, 418 Mass. 821, 829 (1994). 

6. Challenge to the board's recommendation. The 

respondents filed separate oppositions to the board's joint 

recommendation, and bar counsel filed separate responses to 

each. While Nissenbaum raises many additional arguments, the 
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respondents both challenge the sufficiency of the evidence that 

they engaged in material misrepresentations to Judge Kaplan or 

to Judge Scandurra, 21 or did so in their efforts to have Judge 

Scandurra recused. Veara maintains that the hearing committee 

and the board relied on "disbelief" of the respondents' 

testimony rather than "affirmative evidence" of misconduct. The 

respondents each also challenge as a violation of due process 

the chair of the board's decision to give preclusive effect to 

Judge Steinberg's decision on the fees charged. 

In addition, Nissenbaum raises each of the issues that he 

raised before the hearing committee and the board. Indeed, 

while his memorandum directly challenges certain of the board's 

findings of fact, Nissenbaum also asks this court to "adopt by 

reference -- and consider "all of the challenges he raised in 

his appeal to the board. As are Veara's challenges to the 

finding of Nissenbaum•s misrepresentation to Judge Scandurra, 

which Veara did not correct, and the respondents' 

misrepresentations in the motions for recusals, Nissenbaum's 

21 The respondents challenge the finding that they made 
misrepresentations to Judge Kaplan by failing to disclose 
Veara's lack of experience and that he would be charging a 
significantly higher rate than usual. They do so 
notwithstanding that the board found that the respondents did 
not violate Mass. R. Prof. C. 3.3(d) by these omissions, because 
the statements were not "material" to the judge's 
determinations. The committee found that "since there was no 
evidence that disclosure would have 'had a reasonable and 
natural tendency to influence [the] judge's determination'"; 
therefore, we cannot conclude it was "material." 
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challenges are largely to the committee's and the board's 

findings of fact. 

In particular, rather than challenge the adequacy of the 

evidence of the asserted misconduct, Nissenbaum challenges the 

board's finding that his statements to Judge Scandurra were 

misrepresentations. He claims that there was no conflict of 

interest because the sons were not his clients at the relevant 

times, and also renews his argument that bar counsel failed to 

prove that the statements were "material" for purposes of Mass. 

R. Prof. C. 3.3(a)(l). In addition, he contends that there 

would have been no conflict of interest even had the sons still 

been his clients. He also argues that bar counsel did not 

establish that he had engaged in any conflict of interest 

because he had obtained prior consent from the Simon sons. 

Veara argues similarly that there was no evidence of 

misrepresentation by him at the hearing during which Nissenbaum 

asserted that he no longer represented the Simon sons, and that 

he was unaware at the time of the hearing that Nissenbaum had 

entered into an agreement with the sons. He argues that the 

committee relied upon its disbelief of his statements that he 

was unaware of this relationship, without any contrary evidence. 

In the same vein, Veara argues that there was no evidence of 

actual misconduct in the statements concerning Judge Scandurra, 

and that the hearing committee based its findings on its 
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determination of his lack of credibility, rather than on 

affirmative evidence of misconduct. He maintains also that his 

statements were a mere expression of his feelings and opinions 

after Judge Scandurra commented negatively on the motion for 

fees. He contends that the statements in the motion to recuse 

were as a result of feeling upset, "extremely nervous," and 

"embarrassed" by Judge Scandurra's comments, and believing that 

the comments "amounted to a personal attack." 

As does Nissenbaum, Veara also argues that the decision to 

give preclusive effect to Judge Steinberg's findings of fact 

about the fees charged deprived Veara of his right to due 

process and an opportunity to point out "errors and omissions" 

in Judge Steinberg's findings. 

Notwithstanding the board's conclusion that the respondents 

had "no reasonable factual basis for the allegations against 

Judge Scandurra," and" [t]o the contrary, the evidence supports 

a conclusion that Nissenbaum made knowingly false allegations 

against the judge in a strategic, and ultimately successful, 

effort to have him removed from the case," and the ruling by 

the Appeals Court on this issue, the respondents continue to 

press the claim of bias and a need for recusal on the part of 

Judge Scandurra. In support of this claim, among other things, 

Nissenbaum argues that the hearing committee's and the board's 

findings were based on "disbelief" of his and Veara's testimony, 
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rather than on "evidence submitted by" bar counsel, and that 

"disbelief of testimony" is an "improper foundation for factual 

'findings.'" Nissenbaum relies upon Brodin & Avery, 

Massachusetts Evidence§ 4.2.3 (8th ed. 2008) for this 

proposition. In addition, Nissenbaum argues that sanctioning 

him based on a "statement of opinion" concerning his perception 

of Judge Scandurra's statements is a violation of his rights 

under the First Amendment. Nissenbaum summarizes his claims 

as the disciplinary proceedings were "unfair and a violation of 

his right to due process," because some of the charges were 

brought improperly when bar counsel should have known that there 

was insufficient evidence to support them, the hearing 

committee's findings were not based on substantial evidence, and 

other evidence "found by the hearing committee was not relevant 

to the asserted misconduct and was introduced only for the 

purpose of challenging Nissenbaum's credibility." He argues 

that the board's findings and conclusions do not support a 

finding that he made knowing false misrepresentations to a 

judge, or that he engaged in any conduct that was a conflict of 

interest without the consent of the involved parties, in 

violation of Mass. R. Prof. C. 3.3(a) (1), 8.2, and 8.4(c) and 

(d). As a result, Nissenbaum argues that the only remaining 

misconduct was the finding that he charged excessive fees. 
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Sufficiency of the findings. Having carefully reviewed the 

extensive record in this case, I conclude that the hearing 

committee's and the board's findings are well supported in the 

record, and the evidence cited in each paragraph of the detailed 

hearing report supports the findings made. 

As the board noted, the record contains no evidence to 

support the claim of intentional misconduct by Judge Scandurra, 

and, at the hearing before the committee, neither Nissenbaum nor 

Veara were able to point to any evidence to support this claim. 

In addition, nothing in the record indicates any evidence of 

bias or animus on Judge Scandurra's part that would have 

influenced his ruling on the motion for fees. Indeed, the 

record supports the board's conclusion that the motive for the 

recusal motion lay elsewhere. The board observed that the fact 

that "Judge Scandurra had voiced concerns over the amount of 

Nissenbaum's [and Veara's) fees - together they had run up 

nearly half a million dollars in guardian and legal fees in less 

than three months - obviously created a strong financial 

incentive for them to attempt to remove him from the case" 

As to the committee's and the board's findings that 

Nissenbaum's statements about his reasons for filing the motions 

for recusal, and his statements that the Simon sons had agreed 

orally to "waive" (consent to) any potential conflict of 

interest, were not credible, "[s)uch arguments, hinging on the 
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credibility determinations of the committee, generally fall 

outside the proper scope of [the court's] review." Matter of 

Abbot, 393-394, citing Matter of Saab, 406 Mass. 315, 328 

(1989). "The standard of review applicable to the board's 

findings is whether there was substantial evidence to support 

the findings." Matter of Abbot, supra, and cases cited. "We 

uphold subsidiary facts found by the board 'if supported by 

substantial evidence, upon consideration of the record.'" 

Matter of Lupo, 447 Mass. 345, 355-356 (2006), quoting S.J.C. 

Rule 4:01, § 8(4). See Matter of Segal, 430 Mass. 359, 364 

(1999) ("as long as there is substantial evidence, we do not 

disturb the board's finding, even if we would have come to a 

different conclusion if considering the matter de novo'') 

The hearing committee "acts like a jury in making 

credibility findings," and its credibility determinations will 

not be rejected unless it can be "said with certainty" that a 

finding was "wholly inconsistent with another implicit finding." 

Matter of Murray, 455 Mass. 872, 880 (2010), and cases cited. 

"The hearing committee's determination of intent is treated as a 

determination of credibility." Id. Here, the hearing 

committee's and the board's findings are fully supported by the 

record, and the respondents' assertions to the contrary do not 

point to any fact in the record that is contrary to the 

committee's and the board's findings. 
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7. Appropriate sanction. The "primary concern in bar 

discipline cases is 'the effect upon, and perception of, the 

public and the bar.'" Matter of Crossen, 450 Mass at 573, 

quoting Matter of Finnerty, 418 Mass. at 829. See, e.g., Matter 

of Alter, 389 Mass. 153, 156 (1983). "The purpose of the 

disciplinary rules and accompanying proceedings is to protect 

the public and maintain its confidence in the integrity of the 

bar and the fairness and impartiality of our legal system." 

Matter of Curry, 450 Mass. 503, 520-521 (2008), and cases cited. 

''The appropriate level of discipline is that which is necessary 

to deter other attorneys and to protect the public." Matter of 

Curry, supra at 530, citing Matter of Concemi, 422 Mass. 326, 

329 (1996). While the sanction imposed should not be "markedly 

disparate" from sanctions imposed on other attorneys for similar 

misconduct, each case nonetheless should be decided on its own 

merits, and the attorney should receive "the disposition most 

appropriate in the circumstances." See Matter of Pudlo, 460 

Mass. 400, 405-407 (2011); Matter of Goldberg, 434 Mass. 1022, 

1023 (2001), and cases cited. 

a. Nissenbaum. As the board indicated, Nissenbaum's 

multiple acts of misconduct involved an unusual set of 

circumstances, and it is difficult to locate a case involving 

precisely the same misconduct. Nonetheless, even where "a 

single violation of one of the disciplinary rules at issue 
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might typically result in an admonition, public reprimand, or, 

perhaps, a term suspension. it is well established that 

disciplinary violations are not viewed in isolation. We 

consider instead the 'cumulative effect of the several 

violations committed by Nissenbaum. '" Matter of Zak, 476 Mass. 

1034, 1039 (2017), citing Matter of Palmer, 413 Mass. 33, 38 

(1992). 

In his appeal to this court, Nissenbaum continues the 

practice that he pursued throughout the disciplinary 

proceedings, of denying essentially all of the charged 

misconduct, and exhibiting no consciousness of wrongdoing or 

indications of remorse. He argues essentially that the evidence 

supports none of the board's findings, and that bar counsel 

engaged in serious overcharging. Nissenbaum extends the hearing 

committee's finding that bar counsel had not proved the two 

charges of failure to disclose material information, to the 

assertion that all of the other charges therefore necessarily 

must be unsupported. 

This argument is without merit. The hearing committee 

found that the charged conduct of not disclosing information to 

Nissenbaum's clients, the Simon sons, or to the Probate and 

Family Court judge making the guardianship appointment, did 

occur. The committee found also, however, that Nissenbaum's 

failure to disclose the information about Veara's rates and 
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inexperience was not material because it would have had no 

impact on the judge's decision to appoint Veara. This finding 

does not, as Nissenbaum suggests, call into question all of the 

other charges brought by bar counsel, and does not establish 

that the board's and the hearing committee's findings are 

unsupported in the record. My careful review of the record 

shows that their findings are well supported. 

Nonetheless, Nissenbaum suggests that, if any of the 

evidence as to the charged violations might be deemed arguably 

sufficient, that would be the claimed violation for charging an 

excessive fee. Nissenbaum points to a sanction of a public 

reprimand as appropriate for an attorney who charged one 

excessive fee. See Matter of Fordham, 423 Mass. 481 (1996), and 

argues that it should be the only sanction in this case. While 

a public reprimand may be appropriate in other circumstances for 

charging one excessive fee, that was far from the only 

misconduct in this case. 

The presumptive sanction for lying under oath is a 

suspension of two years. See Matter of Balliro, 453 Mass. 75, 

86 (2009), and cases cited. In some circumstances, lying under 

oath may result in disbarment. See id. Misrepresentations not 

under oath also have resulted in lengthy disciplinary sanctions. 

Where an attorney" (1) prepared and served opposing counsel with 

discovery material and pleadings based on false statements of 
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fact [the attorney] knew to be false; (2) fraudulently procured 

affidavits; (3) permitted deposition testimony to stand 

uncorrected when he knew it contained false statements; and (4) 

engaged in conduct that delayed litigation, complicated 

discovery, and wasted the time and resources of the courts," a 

suspension from the practice of law for two years was deemed 

appropriate. See Matter of Kerlinsky, 428 Mass. 656, 663-664 

(1999). Where an attorney participated in an "intricate plan" 

to discredit a sitting judge, disbarment was the appropriate 

sanction. See Matter of Crossen, 450 Mass. at 536 (''The record 

leaves no doubt that [the respondent] was a willing participant, 

and at times a driving force, in a web of false, deceptive, and 

threatening behavior designed to impugn the integrity of a 

sitting judge in order to obtain a result favorable to his 

clients") . 

Moreover, as to Nissenbaum's argument that his statements 

concerning Judge Scandurra were protected expressions of 

opinion, in Cobb, 445 Mass. at 466-468, as a "matter of apparent 

first impression," the full court adopted the "objective 

knowledge" standard in sanctioning an attorney who had invoked 

the First Amendment protection in defending against a charge 

that he had deliberately impugned the integrity of a judge, 

without basis, during the course of a pending case. 

[United States] Supreme Court has said that '[i]t is 
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unquestionable that in the courtroom itself, during a judicial 

proceeding, whatever right to "free speech" an attorney has is 

extremely circumscribed. . Even outside the courtroom, a 

majority of the Court in two separate opinions in the case of In 

re Sawyer, [360 U.S. 622), observed that lawyers in pending 

cases were subject to ethical restrictions on speech to which an 

ordinary citizen would not be." Cobb, 445 Mass. at 466-468, 

quoting Gentile v. State Bar of Nev., 501 U.S. 1030, 1071 

(1991). "Statements by an attorney critical of a judge in a 

pending case in which the attorney is engaged are especially 

disfavored." Cobb, supra, citing Bradley v. Fisher, 80 U.S. (13 

Wall.) 335, 355 (1871). 

Given the multiple acts of misconduct at issue here, the 

utter absence of any acknowledgement of wrongdoing or expression 

of remorse, and the vulnerable ward who was at the center of 

this case, see Matter of Lupo, 447 Mass. 346, 359 (2006), citing 

Matter of Palmer, 423 Mass. 647, 651 n.l (1996), I conclude that 

the board's recommendation that Nissenbaum be suspended from the 

practice of law in the Commonwealth for three years is 

appropriate in the circumstances. Nissenbaum's last-ditch 

effort to avoid disciplinary sanctions by adopting retired 

status during the course of the proceedings before the single 

justice is not adequate to protect the public and the reputation 

of the bar, and to deter other attorneys from engaging in 
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similar conduct. Any one of Nissenbaum's deliberately false 

misrepresentations to the Probate and Family Court, and the 

Appeals Court, would have been subject to a presumptive sanction 

of a suspension for one year, standing alone. Multiple 

instances of misconduct may itself be an aggravating factor, 

without considering any of the other misconduct at issue. See, 

e.g., Matter of Crossen, 450 Mass. at 580 ("cumulative nature" 

of misconduct was aggravating factor). 

In addition, while the efforts were not successful and 

Nissenbaum was not charged with additional instances of making 

false statements to a court by the assertions in the complaints 

for divorce or annulment, nothing in the record supports the 

statements in the motion for annulment that Kenneth Sr. 's 

marriage was a result of "deceit and imposition, fraud and 

duress," and that the "essentials of the marriage relationship" 

had been so "abrogat[ed] and vitiat[ed]" that no marriage should 

be deemed to have existed. See Matter of Strauss, 479 Mass 294, 

299-300 & n.9 (2018), citing Matter of the Discipline of an 

Attorney, 448 Mass. 819, 825 n.6 (2007) (uncharged misconduct 

may be considered in aggravation) 

The efforts to terminate a marriage that the adult ward did 

not want terminated, and that Nissenbaum undertook without ever 

meeting the ward and before a guardian was appointed, 

specifically for the sons' financial benefit, are precisely the 
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opposite of the duty of a guardian to protect the ward. As the 

guardian's counsel, Nissenbaum should have been explaining to 

Veara that the actions were improper and inappropriate. 

Instead, Nissenbaum drafted and filed motions to accomplish the 

divorce on Veara's behalf, accompanied by statements of 

purported fact asserting groundless claims of "cruel and abusive 

treatment" against the ward's wife, so that Nissenbaum's actual 

clients could inherit the money the ward had chosen not to leave 

them. I conclude that the hearing committee and the board 

properly relied on this type of uncharged misconduct in 

aggravation. 

Even as to the excessive fees charged, which Nissenbaum 

argues generally result in a public reprimand, the description 

of "charging an excessive fee" does not adequately convey the 

nature of the respondents' misconduct. The act of attempting to 

wring the largest possible amount of money from his client's 

elderly ward, in the months before his death, for his own 

financial gain, as described in Nissenbaum's own words, is 

abhorrent on its own and cannot but harm the public's perception 

of the reputation and integrity of the bar. Particularly where 

there has been extensive publicity surrounding the respondents' 

actions, it would do additional substantial harm to the 

perception of the public and the bar, and serve to encourage, 

rather than deter, similar misconduct by others, if Nissenbaum 
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simply were allowed to evade any sanction because of his last

minute retirement, after vigorously pursuing litigation 

challenging the hearing committee's and the board's findings for 

approximately three and one-half years, and having previously 

pursued a strategy in the Probate and Family Court of what Judge 

Steinburg described as filing actions in ''bad faith,'' where the 

respondents' "egregious litigation conduct was designed to make 

the proceedings as costly as possible in an attempt to force the 

Simon children to withdraw or abandon their objections." 

b. Veara. As to Veara, the evidence fully supports the 

hearing committee's and the board's findings that Veara did know 

that Nissenbaum was representing the sons at the time that he 

told a presiding judge that he was not, but took no steps to 

inform the judge. See Matter of Moore, 442 Mass, 285, 292, n.10 

(2013) ( words that are in "literal compliance with a viable 

interpretation of the law" nonetheless may involve "dishonesty, 

fraud, deceit, or misrepresentation"; misrepresentation is more 

than ''outright perjury"). Veara's own words at the hearing, 

and the electronic mail messages and letter from Nissenbaum, 

support this finding; contrary to Veara's claims, it does not 

rely solely on a disbelief in his credibility. Moreover, the 

motions to recuse, submitted by Nissenbaum on his and Veara's 

behalf, that Veara reviewed and did not repudiate, contained 

numerous false statements and misrepresentations. The 
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transcript and the audio recording demonstrated that they were 

not true, and Veara's testimony at the hearing showed he knew 

they were not true. The hearing committee's and the board's 

reports set forth in detail their review of the transcripts and 

the recordings, and establish that, here, too, the committee did 

not rely only on a disbelief in Veara's testimony to conclude 

that he had engaged in the charged misconduct. 

For the same reasons as with Nissenbaum•s claims, Veara's 

claims about a lack of due process because of the preclusive 

order on the fees are unavailing. The question of the fees was 

litigated before the special master, at which only evidence 

proffered by the respondents was introduced; and at a trial 

before a judge of the Probate and Family Court, during which 

each of the respondents were able to introduce evidence and 

cross-examine witnesses. When the finding was adverse to their 

claims, they pursued an appeal in the Appeals Court. The 

hearing committee examined carefully all of the evidence before 

it, including the findings about amounts billed that Judge 

Steiberg had made after the trial. The hearing committee 

indicated in thoughtful detail the source of each of its 

findings of fact, upon which it then later based its conclusions 

of law. The board re-examined the record and the hearing 

committee's findings Thus, as discussed, the record clearly 

establishes that the hearing committee and the board did not 
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simply "rubber stamp" Judge Steinburg's rulings. Moreover, the 

question before him was not whether a disciplinary rule had been 

violated. The judge properly focused his decision on whether 

the fees charged the ward's estate were reasonable and should be 

paid, or whether they should be reduced. This determination was 

quite distinct from the determination whether the fees were 

"excessive" within the meaning of Mass. R. Prof. C. l.5(a), but 

relied upon Judge Steinburg's findings of fact. The respondents 

have not demonstrated any error in the decision to give Judge 

Steinburg's findings preclusive effect at the subsequent 

disciplinary proceeding. 

8. Conclusion. Upon consideration of the forgoing, an 

order shall enter suspending respondent Gerald Nissenbaum from 

the practice of law in the Commonwealth for a period of three 

years, and suspending respondent James Veara from the practice 

of law in the Commonwealth for a period of one year and one day. 

By the Court, 

q . k ()~11G /:>,-o fq,1c_, 

Barba~a . fl,.,J,~ot I! .:?t'( ff 
Associate Justice U 
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