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TO THE PRESIDING JUDGE KIMBERLY FITZPATRICK: 

 

COMES NOW HARRIET NICHOLSON Plaintiff in the above-styled and• numbered cause of 

action and hereby files this "Plaintiff's Motion To Reconsider And Motion For New Trial" in accordance 

with Texas Rules of Civil Procedure, Rules 306 and 329b and in support thereof, would show unto the 

Court as follows: 

 

 
I. INTRODUCTION. 

 

Harriet Nicholson timely files this Motion praying the Court to reconsider, modify, 

correct, reform, vacate, and set aside the "Final Judgment", signed by this Court on September 16, 2020, 

and to reopen, reinstate, and set a new trial date for the above-styled and -numbered cause of action, on 

the basis that the Judgment is clearly erroneous in law and fact, arbitrary and capricious, constitutes legal 

error, an abuse of discretion, contrary to the principles of equity and good conscience and equal 

protection, and in violation of the substantive and procedural due process rights afforded Plaintiffunder 

the Constitution of the State of Texas and the United States of America, including but not limited to the 

Court's denial of Plaintiff's constitutional right to jury trial, and the Court's deprivation of Plaintiff's 

constitutional right to a full hearing on the merits of the real issues of fact. 

 

II. BACKGROUND 

 

On November 5, 2012, Plaintiff filed the instant case to enjoin a wrongful post-foreclosure eviction, 

regain legal possession and title to her property after title conveyance to BONYM without selling property as 

affirmed by David Stockman, substitute trustee, in the Substitute Trustee’s Deed, D212187326. 



While this lawsuit was ongoing, Defendants conspired to steal Plaintiff’s property by deception, 

conversion, and fabricating evidence thereby committing property fraud and mortgage fraud against Plaintiff. 

On July 31, 2014, Recontrust Company and David Stockman executed, filed, and recorded the “Notice of 

Rescission” without any legal basis purporting to reinstate lien and loan documents on Plaintiff’s property. 

The Tarrant County Clerk's Property Fraud Alert Announcement which stated in relevant part: 
 

 

According to the FBI, property and mortgage fraud is the fastest growing white- 

collar crime in the United States. The County Clerk’s office has taken a proactive step 

in providing a free on-line automated service in which Tarrant County property 

owners can sign up to have their name monitored to track possible fraudulent 

activity. Plaintiff was alerted to the fraudulent “Notice of Rescission” by the Tarrant 

County Clerk’s Office Property Fraud Alert system. 

 

 
Notwithstanding, Defendants failed to notify the Court of this filing, maliciously prosecuting this case 

as though the foreclosure sale was valid including Defendants’ answer filed on September 7, 2018 filed in the 

instant case. 

III. ARGUMENT AND AUTHORITIES 

 
Standard of Review 

https://www.tarrantcounty.com/en/county-clerk/real-estate-records/property-fraud-alert.html


In a motion for new trial, the party asks the trial court to reconsider and rectify trial error – the 

court’s rulings or the jury’s findings – by granting a new trial. Smith v. Brock, 514 S.W.2d 140, 142 (Tex. 

App – Texarkana 1974, no writ); see Barry v. Barry, 193 S.W.3d 72, 74 (Tex. App. – Houston [1st Dist.] 

2006, no pet.). There are at least three reasons to file a motion for new trial: 1) to give the trial court at 

least one more chance to correct what the movant will claim on appeal is reversible error; 2) to preserve 

that error for appeal; and 3) to extend the appellate deadlines. A party has the right to file a motion for 

new trial merely to extend the timetables for an appeal, even if there are no reasonable grounds for a new 

trial. Old Republic Ins. v. Scott, 846 S.W.2d 832, 833 (Tex. 1993). 

 

 
A. TRIAL COURT ERRED IN GRANTING BONY, BANA, RECONTRUST AND COWANS’ 

MOTION FOR SUMMARY JUDGMENT 

Trial court erred in granting Defendants BANK OF AMERICA, Recontrust, and Melanie 

Cowan's , Motion for Summary Judgment. BONYM filed its General Denial on January 7, 2013. Bank 

of America, Recontrust, and Melanie Cowan did not have an answer on file at the summary judgment 

hearing on August 18, 2017. An answer is an essential prerequisite to seeking summary judgment. See 

TEX. R. CIV. P. 166a(a) Hock v. Salaices, 982 S.W.2d 591, 592 (Tex. App.— San Antonio 1998, no 

pet.). Since a summary judgment ends the litigation, we strictly construe a party's entitlement to summary 

judgment in both procedural and substantive matters. Id. In ruling on a motion for summary judgment, 

the trial court may consider the latest petitions and answers on file at the time of the hearing. TEX. R. 

CIV. P. 166a(c). Zimmelman v. Harris County, 819 S.W.2d 178, 182 (Tex.App. — Houston [1st Dist.] 

1991, no writ). Appellees Bank of America, Recontrust Company, and Melanie Cowan did not have an 

answer on file at the time of the summary judgment hearing or before judgment was rendered. 

Trial court erred in granting Defendants BANK OF AMERICA, Recontrust, Cowan, and CHLI's 

MSJ because Defendants' unpled waiver defense was supported by fabricated evidence, the HLG's waiver 

of foreclosure letter, and failed as a matter of law. Although more recent cases refer to the rescission of 

acceleration as abandonment, the underlying concept is based on waiver. See Graham, 2016 WL 

https://scholar.google.com/scholar_case?about=8226470360485975092&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44


6407306, at *3; Khan v. GBAK Props., Inc., 371 S.W.3d 347, 354 n.1 (Tex. App.-Houston [1st Dist.] 

2012, no pet.). To show abandonment—waiver—of acceleration, a party must show (1) that it holds an 

existing right, benefit, or advantage (2) of which it has actual knowledge and (3) either the actual intent 

to relinquish the right or intentional conduct inconsistent with the right. Graham, 2016 WL 6407306, at 

*3 (citing Ulico Cas. Co. v. Allied Pilots Ass'n, 262 S.W.3d 773, 778 (Tex. 2008)); see Shields Ltd. P'ship 

 

v. Bradberry, No. 15-0803, 2017 WL 2023602, at *10 (Tex. May 12, 2017) ("For purposes of this case, 

the critical inquiry is whether Shields intentionally engaged in conduct inconsistent with claiming the 

right to enforce the nonwaiver agreement."). Although whether waiver has occurred is typically a 

question of fact, it is a question of law when the facts that are relevant to a party's relinquishment of an 

existing right are undisputed. Motor Vehicle Bd. of Tex. Dep't of Transp. v. El Paso Indep. Auto. Dealers 

Ass'n, 1 S.W.3d 108, 111 (Tex. 1999). On July 3, 2012, BONYM exacted its right to foreclose and was 

subsequently granted Judgment of Possession post-foreclosure by virtue of the foreclosure sale deed. It 

would be counterintuitive for BONYM to argue abandonment of its right to foreclose after the purported 

July 3, 2012 foreclosure sale. Defendants failed to prove all elements of its waiver defense. 

1. The Trial Court Erred in denying Plaintiff’s request for an order declaring that the 
Plaintiff’s obligation under the note is time barred. 

 
“The purpose of the Declaratory Judgments Act is ‘to settle and afford relief from uncertainty 

and insecurity with respect to rights, status, and other legal relations.’” Noell v. Air Park Homeowners 

Ass’n, Inc., 246 S.W.3d 827, 832 (Tex. App.–Dallas 2008, pet. denied) (quoting TEX. CIV. PRAC. & 

REM.CODE ANN. § 37.002(b) (Vernon 1997)). A claimant who is “interested under a . . . written 

contract, or other writings constituting a contract . . . may have determined any question of construction 

or validity . . . and obtain a declaration of rights, status, or other legal relations there under.” TEX. CIV. 

PRAC. & REM. CODE ANN. § 37.004 (Vernon). Thus, Plaintiff validly sought to have the trial court 

issue an order declaring Plaintiff’s note accelerated on April 24, 2012 was time barred. 

The statute of limitations to sue on a note secured by real estate in Texas is 4 years. Tex. Civ. 

Prac. & Rem. Code §16.004(a)(3); see Holy Cross Church of God in Christ v. Wolf, 44 S.W. 3d 562, 

574 (Tex. 2001). Even if somehow a six-year limitations would apply to the case, more than 8 years has 

https://scholar.google.com/scholar_case?about=8226470360485975092&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=5469749815215385195&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=5469749815215385195&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?about=8226470360485975092&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?about=8226470360485975092&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=2437007597036725637&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?about=4422443129328798181&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?about=4422443129328798181&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=2041756341656983352&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=2041756341656983352&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=2041756341656983352&q=nsl%2Bv.%2Bnatiosntar&hl=en&as_sdt=4%2C44


run. Assuredly, there can be no lien without a debt, and the suit to establish the debt must be brought 

before the debt is barred, if the petitioner would avoid the penalty prescribed by the Statute of 

Limitations. City of Gainesville v. Harder, 147 S.W.2d 959, 963 (Tex.Civ.App.-Fort Worth 1941), 

affirmed 162 S.W.2d93 (Tex.1942). 

2. Plaintiff’s tort claims are not barred by the economic-loss rule. 

Judicial estoppel and judicial admissions precludes granting Defendants' summary judgment on 

the tort claims because Plaintiff had no contractual relationship with BONYM or its agents after the 

execution and acceptance of the Substitute Trustee's Deed by the purchaser, BONYM. Alvarado v. 

Bolton, 749 S.W.2d 47 (Tex.1988) After foreclosure, the mortgagee and mortgagor relationship in those 

capacities ended. Smart v. Tower Land & Inv. Co., 597 S.W.2d 333, 338 (Tex.1980) All the tort claims 

accrued after BONYM was granted Judgment of Possession in the post-foreclosure eviction suits. The 

tort claims should have proceeded to trial. 

3. Plaintiff can sustain a claim for recordation of a false claims because the documents in 
question were void ab initio and had no legal basis. 

 
The “2014 Notice of Rescission” and the “2015 Corporate Assignment Deed of Trust” were 

void ab initio. 

 

The Fourth Court of Appeals held in Bernard v. Bank of America, NA, No. 04-12-00088-CV 

(Tex. App. Feb. 6, 2013). 

Without any supportive legal basis, the Bernards unilaterally 

drafted, signed, and filed the "Substitution of Trustee" document to 

prevent the Bank from foreclosing its lien. This conduct, coupled with the 

Bernards' failure to make the monthly mortgage payments for nearly two 

years while still residing in the home, demonstrates an intent to cause the 

Bank financial harm. There is nothing in the record to suggest that the 

Bernards filed the "Substitution of Trustee" document to legitimately 

protect their property interests. Accordingly, we conclude the Bank met 

its summary judgment burden and conclusively proved each of the 

elements of its section 12.002(a) claim. As such, the trial court did not err 

in declaring the "Substitution of Trustee" document void and in awarding 

statutory damages and attorney's fees to the Bank. See TEX. CIV. 

PRAC. & REM. CODE ANN. § 12.002(b); Girdner, 213 S.W.3d at 444- 

45 (noting that section 12.002 authorizes an award of actual damages, 

court  costs,  attorney's  fees,  and  "exemplary  damages  in  an  amount 

https://scholar.google.com/scholar_case?case=15262948983934328507&q=smart%2Bv.%2Btower&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=15262948983934328507&q=smart%2Bv.%2Btower&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=12635159669028603969&q=bernard%2Bv.%2Bbank%2Bof%2Bamerica%2Bna%2B&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=12635159669028603969&q=bernard%2Bv.%2Bbank%2Bof%2Bamerica%2Bna%2B&hl=en&as_sdt=4%2C44


determined by the court"). 

 

 
As in Bernard, Defendants unilaterally drafted, signed, and filed the “Notice of Rescission” 

document to reinstate Plaintiff’s loan without her knowledge or consent in contravention of the Statute 

of Frauds. This conduct, coupled with ongoing litigation to invalidate the sale and adjudicate title 

demonstrates an intent to cause Plaintiff financial and mental harm. There is nothing in the record to 

suggest that Defendants filed the “Notice of Rescission” to legitimately protect its property interests. 

 

Secondly, the 2015 Assignment was void ab initio as Countrywide Home Loans, Inc. had no 

interest in the Deed of Trust, D201015378, to assign and had no legal basis to execute, file, and record 

the 2015 Assignment in the Tarrant County, Texas real property records. 

Texas follows the common law rule permitting a debtor to assert against an assignee any 

ground that renders the assignment void or invalid. Miller v. Homecomings Fin., LLC, 881 F. Supp. 2d 

825, 831 (S.D. Tex. 2012); Tri-Cities Constr., Inc. v. American Nat’l Ins. Co., 523 S.W.2d 426, 430 (Tex. 

Civ. App.— Houston [1st Dist.] 1975, no writ) In fact it is in the obligors interest to defend against a 

claim brought on any ground that renders the assignment void. Id. Defendants ignored this well- 

established rule and moved for summary judgment based on Nicholson’s lack of standing. Therefore, 

Plaintiff’s claim should have proceeded to trial because there were genuine issues of material fact. 

 

4. Plaintiff can sustain a claim for negligence per se because Defendants violated the statutes 
at issue. 

Judicial estoppel and judicial admissions preclude granting Defendants' judgment on 

Plaintiff's negligence per se' claims. Defendants' judicially admitted BONYM was granted Judgment of 

Possession from the Justice of the Peace and County Court at Law foreclosure. As such, the Deed of 

Trust merged into the Substitute Trustee’s Deed. After the foreclosure sale, the mortgagee and mortgagor 

relationship ended in those capacities. As such, Defendants violated TCPRC 12.002 because: (1) the 

Deed of Trust, D201015378, purported to be assigned in D215032449 was merged into the Substitute 

Trustee's Deed as a matter of law on August 2, 2012, therefore the Assignment was void (2) the executors 



filed the "Notice of Rescission" without any legal basis or authority to reinstate the foreclosed lien; 

thereby, there are genuine issues of material facts that should have proceeded to trial. 

 

5. Plaintiff can sustain a claim for gross negligence per se because Plaintiff’s claims for 
negligence are valid. 

 

There’s controverting evidence for every element of gross negligence per se and this claim 

should have proceeded to trial. 

 

6. Plaintiff has standing to challenge the void “2014 Notice of Rescission, D214164490”, “2015 

Corporate Assignment of Deed of Trust, D215032449” and any other void encumbrances 

on her property. 

 

The uncontroverted facts before the courts shows the “Deed of Trust, D201015378”, the 

subject of this law, merged into the Substitute Trustee’s Deed, D212187326 on August 8, 2012. Alvarado 

v. Bolton, 749 S.W.2d 47 (Tex.1988), (When a deed is delivered and accepted as performance of a contract 

to convey, the contract is merged in the deed.) Plaintiff had no contractual relationship between BONYM 

and its agents after the foreclosure sale. Smart v. Tower Land & Inv. Co., 597 S.W.2d 333, 338 

(Tex.1980)(After foreclosure, the relationship between the mortgagor and mortgagee in those capacities 

ends.) and the County Court at Law’s granting Judgment of Possession to BONYM as the superior title 

holder by virtue of the Substitute Trustee’s Deed acceptance by BONYM. Coinmach Corp. v. Aspenwood 

Apartment Corp., 417 S.W.3d 909, 923 (Tex. 2013) (a foreclosure sale "transfers title from the debtor to 

another party). 

Texas follows the common law rule permitting a debtor to assert against an assignee any 

ground that renders the assignment void or invalid. Miller v. Homecomings Fin., LLC, 881 F. Supp. 2d 

825, 831 (S.D. Tex. 2012); Tri-Cities Constr., Inc. v. American Nat’l Ins. Co., 523 S.W.2d 426, 430 (Tex. 

Civ. App.— Houston [1st Dist.] 1975, no writ) In fact it is in the obligors interest to defend against a 

claim brought on any ground that renders the assignment void. Id. Plaintiff’s claim should have 

proceeded to trial because there’s genuine issue of material facts before the Court. 

 

7. Plaintiff is entitled to a declaration the “2015 Corporate Assignment of Deed of Trust, 

https://scholar.google.com/scholar_case?case=6163124203079814652&q=alvarado%2Bv.%2Bbolton&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=6163124203079814652&q=alvarado%2Bv.%2Bbolton&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=15262948983934328507&q=smart%2Bv.%2Btower&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=15262948983934328507&q=smart%2Bv.%2Btower&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=15262948983934328507&q=smart%2Bv.%2Btower&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=15262948983934328507&q=smart%2Bv.%2Btower&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=6468955971092103207&q=coinmach%2Binc%2Bv%2Baspenwood%2Bapt%2Bcorp&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=6468955971092103207&q=coinmach%2Binc%2Bv%2Baspenwood%2Bapt%2Bcorp&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=6468955971092103207&q=coinmach%2Binc%2Bv%2Baspenwood%2Bapt%2Bcorp&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=6468955971092103207&q=coinmach%2Binc%2Bv%2Baspenwood%2Bapt%2Bcorp&hl=en&as_sdt=4%2C44


D215032449) is void because it is a cloud on Plaintiff’s title and asserts a claim on Plaintiff’s 

title. 

BONYM was the legal title holder by virtue of the Substitute Trustee’s Deed from August 

2, 2012 through August 18, 2017. As a matter of law, the “Deed of Trust, D201015378, 

purported to be assigned in the 2015 Corporate Assignment had merged into the Substitute 

Trustee’s Deed on August 2, 2012. Alvarado v. Bolton As such, the 2015 Assignment was void 

ab initio as Countrywide Home Loans, Inc. had no interest in the Deed of Trust, D201015378, 

to assign and had no legal basis to execute, file, and record the 2015 Assignment in the Tarrant 

County, Texas real property records. 

Texas follows the common law rule permitting a debtor to assert against an assignee any 

ground that renders the assignment void or invalid. Miller v. Homecomings Fin., LLC, 881 F. 

Supp. 2d 825, 831 (S.D. Tex. 2012); Tri- Cities Constr., Inc. v. American Nat’l Ins. Co., 523 

S.W.2d 426, 430 (Tex. Civ. App.— Houston [1st Dist.] 1975, no writ) In fact it is in the obligors 

interest to defend against a claim brought on any ground that renders the assignment void. Id. 

Defendants ignored this well-established rule and moved for summary judgment based on 

Nicholson’s lack of standing. Therefore, Plaintiff’s claim should have proceeded to trial because 

there’s a genuine issue of material fact. 

8. The Substitute Trustee’s Deed should be set aside and the obligations under the note are 
time barred, thus the Deed of Trust is void. 

 

The uncontroverted facts before the court shows Plaintiff’s note was accelerated on April 

24, 2012, thus Plaintiff’s note has been accelerated for more than eight years. In the case at bar, 

Defendants never sued Nicholson to enforce or collect on the note secured by the real property made 

the basis of the lawsuit. 

In City of Gainesville v. Harder, 147 S.W.2d 959, 963 (Tex.Civ.App.-Fort Worth 1941), affirmed 

162 S.W.2d93 (Tex.1942), the Court of Appeals wrote: 

"Assuredly, there can be no lien without a debt, and the suit to establish the debt must be brought 

before the debt is barred, if the petitioner would avoid the penalty prescribed by the Statute of 



Limitations." 

 

In Fritts v. McDowell, No. 02-16-00373-CV,2017 WL 3821889, (Tex. App. - 

 

Fort Worth Aug. 31, 2017, pet. filed), the Court of Appeals wrote: 

 

“Generally speaking, a specific debt (an obligation to pay money) is 

necessary to support a lien; the lien is affixed to land as security for some 

obligation to pay money.” Calvert v. Hull, 475 S.W.2d 907, 911 (Tex. 1972). 

“A lien is part and parcel of the underlying claim, the former existing only 

because of the latter.” Daughters of Charity Health Servs. of Waco v. 

Linnstaedter, 226 S.W.3d 409, 411 (Tex. 2007). Liens are incidents of and 

inseparable from the debt. Univ. Sav. & Loan Ass'n v. Sec. Lumber Co., 423 

S.W.2d 287, 292 (Tex. 1967). Thus, “it is fundamental that without a debt 

there can be no lien.” Shipley v. Biscamp, 580 S.W.2d 52, 54 (Tex. Civ. 

App.–Houston [14th Dist.] 1979, no writ). 

 
 

In McBryde v. Curry, 914 S.W.2d 616 (Tex.App.-Texarkana 1995, writ denied), the Court of 

Appeals stated: 

"Moreover, when a debt is barred by the statute of limitations, an action to foreclose on the 

security for the debt is also barred." 

 

In Rabo Agrifinance, Inc. v. Terra XXI, Ltd., 583 F.3d 348 (5th Cir.2009), the Fifth Circuit 

 
stated: 

 
"Neither party disputes that under Texas law, an action to foreclose on a debt's security is barred 

where the statute of limitations has run on the collection of a debt. McBryde v. Curry, 914 

S.W.29 616,619 (Tex.App.- Texarkana 1995, writ denied). 

 

 
The statute of limitations to sue on a note secured by real estate in Texas is 4 years. Tex. Civ. 

Prac. & Rem. Code §16.004(a)(3);see Holy Cross Church of God in Christ v. Wolf, 44 S.W. 3d 562, 574 

(Tex. 2001). Even if somehow a six year limitations would apply to the case, more than eight years has 

run in which Defendants never sued Nicholson to collect or enforce the note. Nicholson’s obligations 

under the note, the subject of this lawsuit, is time barred. Defendants have allowed all of its claims 

against Nicholson to lapse by limitations. Defendants, BONYM and its agents and alleged successor, 

never sued Nicholson on the note. As such, the note is no longer enforceable due to the lapse in time 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042503154&pubNum=0000999&originatingDoc=Ie6c69e12d45e11e79822eed485bc7ca1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042503154&pubNum=0000999&originatingDoc=Ie6c69e12d45e11e79822eed485bc7ca1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972129918&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_911&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_911
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972129918&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_911&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_911
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012389408&pubNum=0004644&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_4644_411&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_4644_411
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012389408&pubNum=0004644&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_4644_411&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_4644_411
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012389408&pubNum=0004644&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_4644_411&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_4644_411
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967134349&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_292
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967134349&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_292
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967134349&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_292
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979129382&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_54&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_54
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979129382&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_54&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_54
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979129382&pubNum=0000713&originatingDoc=Ib10e31608f8111e7ae06bb6d796f727f&refType=RP&fi=co_pp_sp_713_54&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&co_pp_sp_713_54


and limitations. There’s a genuine of material fact and this case should have proceeded to trial. 

 
 

9. Plaintiff is entitled to declaration the foreclosure is barred by limitations because 
BONYM’s invalidity of its exercise under the power of sale pursuant Section 51.002 of the 
Texas Property has nothing to do with limitations. 

 

Defendants appear to argue, their non-compliance with Section 51.002 to exercise the power of 

sale under the Deed of Trust tolls the statute of limitations for foreclosure. Section 51.002 establishes the 

procedures for conducting a foreclosure sale. However, section 51.002 has nothing to do with accrualor 

limitations; it only governs the procedures noteholders must follow if they choose to exercise their power 

of sale. Rather, section 16.035 of the Texas Civil Practice and Remedies Code governs accrual, and it 

provides that a cause of action accrues and limitations begins to run from an installment note’s maturity 

date. Plaintiff’s claim should have proceeded to trial because there’s a genuine of issue of material fact. 

Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 562, 569 (Tex. 2001.) 

 

10. Plaintiff can prevail on her claims for violations of the Texas Property Code and obtain a 

rescission of the foreclosure sale because the mortgagee was not in possession of the 

property and Defendants did not statutory comply with the notice requirements in the 

deed of trust and the property code statute. Thus, Plaintiff is not required to tender any 

amounts due. 

 
Defendants cite Lambert v. First Nat, Bank of Bowie, 993 S.W.2d 833, 835-836, to support 

its argument Plaintiff is required to tender any amounts due to rescind the foreclosure sale. In Lambert, 

there was "no question" that there was statutory compliance with the notice of requirements under the 

Deed of Trust and property code. The bank assiduously followed the statutory requirements to foreclose 

on Lambert's property. In this case, Defendants admitted they did not statutorily comply with notice 

requirements in the deed of trust and the property code to effectuate a valid non-judicial foreclosure sale. 

The Lambert case is not comparable to the case at bar. 

Secondly, tender of whatever sum is owed on the mortgage debt is a condition precedent to 

the mortgagor's recovery of title from a mortgagee who is in possession and claims title under a void 

foreclosure sale.” Willoughby v. Jones, 151 Tex. 435, 251 S.W.2d 508 (1952). Plaintiff still maintains 

possession not defendants, as such she is not a mortgagee in possession and tender is not a requirement. 

 

11. Plaintiff can prevail on her claims for quiet title and/or trespass to try title claims. 

Plaintiff has superior title interest via Warranty Deed, D201015373 granted to her on January 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000184&cite=TXPOS51.002&originatingDoc=I860917e4e7b511d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History%2Aoc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000184&cite=TXPOS51.002&originatingDoc=I860917e4e7b511d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History%2Aoc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS16.035&originatingDoc=I860917e4e7b511d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History%2Aoc.Search)


18, 2001; Plaintiff’s obligation under the note and “Deed of Trust” is time barred, City of Gainesville v. 

Harder, 147 S.W.2d 959, 963 (Tex.Civ.App.-Fort Worth 1941), affirmed 162 S.W.2d93 (Tex.1942); and 

Plaintiff has adversely possessed the property under color of tile from August 2, 2012 through August 

18, 2017. Warnecke v. Broad, 161 S.W.2d 453, 455 (Tex. 1942). As such, Plaintiff is the legal title 

holder to the property via the 2001 Warranty Deed, time barred note and security instrument, and 

adverse possession pursuant to Texas Civil Practice and Remedies Code 16.024. 

 

12. Plaintiff’s fraud claims prevails because she was damaged by Defendants’ conspired acts 
of theft by conversion, theft by deception, theft by misrepresentation, mortgage fraud, 
mortgage servicer fraud, property fraud and fabrication of evidence. 

 

There’s controverting facts precluding granting Defendants’ summary judgment on Plaintiff’s 

fraud claim. 

 

 
 

13. Plaintiff is entitled to recover damages, including exemplary, because she can prevail on 
all causes of action pled and can show how she was damaged by Defendants’ fraudulent 
conduct. 

 

14. The judgment cannot be affirmed based on the affirmative defense of waiver. 

BONYM, BANA, Recontrust, CHLI, and Melanie Cowan was granted  summary judgment 

based on its unpled affirmative defense of waiver of its right to foreclose. Judicial estoppel precludes 

Defendants' waiver defense because Defendants were granted Judgment of Possession  by virtue of the 

Substitute Trustee's Deed after exacting its right to foreclose on July 3, 2012. 

Secondly, judicial admissions precluded Defendants from arguing it waived its right to 

foreclose. On January 10, 2014, Defendants admitted it did not waive its right to foreclose in its 

"Motion to Dismiss" which stated in relevant part: 

 

 

 

 

 

 

https://scholar.google.com/scholar_case?about=2408499739193583069&q=JEONG%2BWARNECKE&hl=en&as_sdt=3%2C44
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mailed, Plaintiff cannot plead any set of facts that show she was not provided an opportunity to 

cure her default in support of her breach of contract claim.

4. Defendants Did not Waive Their Right to Foreclose.

24. Plaintiff premises, in part, her breach of contract claims upon her allegation that  

Defendants waived their right to foreclose.33 This claim is without merit because: 

Plaintiff had no contractual right to prevent foreclosure unless Defendants 
agreed to modify the [original] loan terms.  Although Plaintiff alleges . . . 
that Defendants repeatedly requested documents Plaintiff had already 
submitted, even if those allegations are accepted as true, they do not allege 
Defendants ever agreed to a modification of the terms of the [promissory 
note].  Thus, Plaintiff cannot prevail on a [her] breach of contract claims 
based upon a waiver by Defendants and those claims are dismissed with 
prejudice.34

Defendants respectfully submit the same result is required here. 

25. Second, under Texas law, “[t]he elements of waiver are: (1) an existing right, 

benefit, or advantage; (2) knowledge, actual or constructive, of its existence; and (3) an actual 

intent to relinquish the right (which can be inferred from conduct).”35 “Waiver is largely a matter 

of intent,”36 but “[t]he law on waiver distinguishes between a showing of intent by actual 

renunciation and a showing of intent based on inference.”37 Where waiver is based on inference, 

“it is the burden of the party who is to benefit by a showing of waiver to produce conclusive 

evidence that the opposite party ‘unequivocably [sic] manifested’ its intent to no longer assert its 

claim.”38

33 See Plaintiff’s Amended Complaint at ¶¶ 140-44.
34 Swim v. Bank of America, N.A., No. 3:11-CV-1240-M, 2012 WL 170758 *4 (N.D. Tex. Jan. 20, 2012).
35 G.H. Bass & Company v. Dalsan Properties—Abilene, 885 S.W.2d 572, 577 (Tex. App. – Dallas 1994, no writ); 
See Wigginton v. The Bank of New York Mellon, No. 3:10-CV-2128-G, 2011 WL 2669071 (N.D. Tex. Jul. 7, 2012) 
aff’d 488 Fed.Appx. 868 (5th Cir. Sept. 14, 2012).
36 Motor Vehicle Board of the Texas Department of Transportation v. El Paso Independent Automobile Dealers 
Association, Inc., 1 S.W.3d 108, 111 (Tex. 1999).
37 G.H. Bass & Company, 885 S.W.2d at 577.
38 Id. (quoting Federal Deposit Insurance Corporation v. Attayi, 745 S.W.2d 939, 947 (Tex. App. – Houston [1st 
Dist.] 1988, no writ)).
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26. In this matter, Plaintiff bases her wavier claim upon Defendants’ alleged oral 

representations that misled her “to the point of foreclosure.”39 Such, allegations, however, are 

barred by the statute of frauds as codified in the TEXAS BUSINESS AND COMMERCE CODE.

27. The statute of frauds applies to:

Loan agreements in excess of $50,000.00;40

An agreement for the sale of real property;41

An agreement that contemplates the creation of a lien or 
mortgage;42 and
Agreements that cannot be performed within one year.43

Because in this matter: 

Plaintiff’s mortgage exceeded $50,000.00;
Any modification of Plaintiff’s mortgage would necessarily result 
in the creation, or at the very minimum an alteration, of a lien on 
real property; and
Plaintiff’s performance, the repayment of her mortgage in full, 
could not occur within one year,

Any alleged or implied allegations of Defendants’ oral representations in support of Plaintiff’s 

claims are barred as a matter of law.44

28. Further, Section 150 of the Restatement (Second) of Contracts provides Plaintiff 

with a narrow legal footing in support of her waiver claims:

Where the parties to an enforceable contract subsequently agree that all or 
part of a duty need not be performed or of a condition need not occur, the 
statute of frauds does not prevent enforcement of the subsequent 
agreement if reinstatement of the original terms would be unjust in view of 
a material change of position in reliance on the subsequent agreement.45

39 See Plaintiff’s Amended Complaint at ¶ 144.
40 TEX. BUS. & COMM. CODE § 26.02(b).
41 TEX. BUS. & COMM. CODE § 26.01(b)(4).  
42 Khoshnoudi v. Bird, No. 05-98-00388-CV, 2000 WL 1176587 at *5 (Tex. App. – Dallas 2000, no pet.) citing West 
v. First Baptist Church, 71 S.W.2d 1090, 1100 (Tex. 1934).
43 TEX. BUS. COMM. CODE § 26.01(b)(6).
44 See Wiley v. U.S. Bank, N.A., No. 3:11–CV–1241–B, 2012 WL 1945614, at *6 (N.D. Tex. May 30, 2012); Water 
Dynamics, Inc., 2012 WL 34253, at *4; Williams v. Federal National Mortgage Association, No. 2:11-CV-157-J, 
2012 WL 443986, at *3 (N.D. Tex.. Feb. 13, 2012.
45 Rest. (2d) Contracts § 150 (1981) (emphasis added).
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29. In this matter, Plaintiff cannot show any reliance on the alleged subsequent 

agreement to postpone foreclosure or consider a loan modification because she breached her own 

contractual obligation to repay her mortgage prior to any alleged waiver by Defendants.46

30. Finally, Plaintiff’s waiver claim must be dismissed because the Deed of Trust 

unequivocally provides: 

Extension of the time of payment or modification of amortization of the 
sums secured by this Security Instrument granted by Lender to any 
successor in interest of Borrower shall not operate to release the liability 
of the original Borrower or Borrower’s successor in interest…Any 
forbearance by Lender in exercising any right or remedy shall not be a 
waiver of or preclude the exercise of an right or remedy.47

As such, the Court can and should dismiss Plaintiff’s waiver claim.48

5. Plaintiff’s Challenges Against MERS Are Meritless 

31. Plaintiff’s’ claims are further based on the completely meritless theory that MERS 

could not convey a beneficial interest via an assignment to BONY, that Bank of America as the 

prior servicer could not foreclose on BONY’s behalf, and that MERS was required to also be an 

owner or holder of Plaintiff’s Note in order to assign an enforceable interest to an assignee.

32. Plaintiff’s Deed of Trust clearly, expressly, and unequivocally authorized MERS 

to act as the beneficiary of the deed of trust as the nominee for the original lender.49 As the Fifth 

Circuit recently held in the published opinion of Martins v. BAC Home Loans Servicing, L.P.:

Because MERS is a book-entry system, it qualifies as a mortgagee. Thus, the 
Texas Property Code contemplates and permits MERS either (1) to grant the 
mortgage servicer the authority to foreclose or, if MERS is its own mortgage 
servicer, (2) to bring the foreclosure action itself. In either event, the mortgage 
servicer need not hold or own the note and yet would be authorized to administer 
a foreclosure.

****

46 Wiley, 2012 WL 1945614, at *7.
47 See Exhibit “B” at p. 4 ¶ 11.  
48 Wiley, 2012 WL 1945614 *7.
49 See Exhibit “B”.



 

 

B. TRIAL COURT ERRED IN DENYING PLAINTIFF’S PARTIAL MOTION FOR 

SUMMARY JUDGMENT AND AMENDED PARTIAL MOTION FOR SUMMARY JUDGMENT 

 

 
Trial court erred in denying Plaintiff's Partial Motion for Summary Judgment and Plaintiff’s 

Amended Partial Motion for Summary Judgment. The uncontroverted facts before the court proves the 

loan subject of this lawsuit was accelerated on April 24, 2012, thus acceleration is irrevocable after 

BONYM was granted Judgment of Possession post-foreclosure in the Justice of the Peace and County 

Court at Law. Under Texas law, the Texas Civil Practice and Remedies Code provides that a person must 

bring suit for debt and for the foreclosure of a real property lien "not later than four years after the day 

the cause of action accrues." TEX. CIV. PRAC. & REM. CODE ANN. §§ 16.004(a)(3), 16.035(a). "On 

the expiration of the four-year limitations period, the real property lien and a power of sale to enforce the 

real property lien become void." Id. § 16.035(d). See Holy Cross Church of God in Christ v. Wolf, 44 

S.W.3d 562, 567 (Tex. 2001) The right to exercise the power of sale in a deed of trust accrues upon 

maturity of the debt. See Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 562, 566 (Tex. 2001) 

citing See Murray v. SanJacinto Agency, Inc., 800 S.W.2d 826, 828 (Tex. 1990). When the debtor has 

defaulted on his 

debt before it has matured, the note holder's cause of action accrues when demand for payment. is made 

or the note is accelerated. See Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 

562, 569-570 (Tex. 2001). 

 

In this case, the undisputed facts show that ReconTrust Company accelerated the Note 

and demanded payment on April 24, 2012. On that date, ReconTrust Company 

made a clear, unequivocal demand for payment and notice of acceleration, and took 

affirmative steps toward enforcing its declared intention, thus effectively accelerating the 

note. See Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 562, 569 (Tex. 2001) 



citing Swoboda v. Wilshire Credit Corp., 975 S.W.2d 770, 776 (Tex. App. Corpus Christi 1998, 

pet. denied). As explained above, this conduct triggered the four-year statute of limitations set 

forth in section 16.035(a) of the Texas Civil Practices and Remedies Code. This period 

subsequently expired - foreclosure on April 24, 2016. See Holy Cross Church of God in 

Christ v. Wolf, 44 S.W.3d 562, 569 (Tex. 2001) citing Shepler v. Kubena, 563 S.W.2d 382, 

384-85 (Tex. Civ. App. Austin 1978, no writ). Following that date, the “the real property lien 

and a power of sale to enforce the real property lien bec[a]me void”. Defendants are barred 

from enforcing the Note. TEX. CIV. PRAC. & REM. CODE ANN. 16.004(a)(3), Tex. Civ. 

Prac. & Rem. Code § 16.035(d); See Holy Cross Church of God in Christ v. Wolf, 44 

S.W.3d 562, 565 (Tex. 2001) Put simply, without an enforceable debt in which to secure, the 

lien of the Deed of Trust no longer affected the property described therein after the expiration of 

 

such four-year limitations period. As such, Plaintiff’s obligations under the FHA purchase note subject 

of this lawsuit is time-barred. 

C. TRIAL COURT ERRED IN STRIKING PLAINTIFF’S SEVENTH AMENDED 

PETITION 

 

Trial court erred in Striking Plaintiff’s Seventh Amended Petition filed on June 22, 2017. Plaintiff 

filed her amended pleading eight days before the original June 30, 2017 summary judgment hearing and 

fifty-seven (57) days before the rescheduled August 18, 2017 hearing. The general rule regarding 

pleading amendments is that the parties may freely amend if the amended pleading is at least sevendays 

before trial. See TEX. R. CIV. P. 63; Sosa v. Cent. Power & Light, 909 S.W.2d 893, 895 (Tex. 1995) (per 

curiam).  Trial  courts,  however,  have  discretion  to  impose  different  pleading-amendment 

deadlines. See TEX. R. CIV. P. 166. The Scheduling Order signed on February 17, 2017 set no deadline 

for “Amended Pleadings”. On February 22, 2017, Defendants filed its late response to Plaintiff’s Request 

for Initial Disclosures identifying Nationstar Mortgage and David Stockman as potential parties and 

conceded the trustee’s deed was invalid due to non-compliance and the rescission notice was invalid due 

to lack of standing. This amended petition clarified causes of actions that had been pled in previous 

https://scholar.google.com/scholar_case?case=8035221044061570214&q=%22freely%2Bamend%22%2Bsurprise%2Bor%2Bprejudice&hl=en&as_sdt=4%2C44
https://scholar.google.com/scholar_case?case=8035221044061570214&q=%22freely%2Bamend%22%2Bsurprise%2Bor%2Bprejudice&hl=en&as_sdt=4%2C44


pleadings. Defendants were not surprised or prejudiced by the amended pleading. On June 23, 2017, 

Defendants conceded the substitute trustee’s deed and notice of rescission were both invalid. Defendants 

lying behind the log for years and admitting their fraudulent activity in the eleventh hour, did not moot 

Plaintiff’s claims. 

D. TRIAL COURT ERRED IN STRIKING ADDITIONAL PARTIES 

 
Trial court erred in Striking additional parties on June 15, 2017. Defendants identified Nationstar 

Mortgage and David Stockman as potential parties for post-foreclosure fraudulent activities on February 

22, 2017. The scheduling order did not set deadlines to add new parties. As such, Nationstar, CHLI, 

David Stockman, and the Harvey Law Group were properly served and appeared. Personal jurisdiction 

is a threshold matter that a trial court should always address sua sponte. Rule 124 of the Texas Rules of 

Civil Procedure provides that no judgment shall be entered against a defendant "unless upon service, or 

acceptance or waiver of process, or upon an appearance by the defendant " TEX. R. CIV. P. 124. In 

Texas, there are three ways to enter a general appearance: (1) the defendant invokes the judgment of the 

trial court on any question other than the court's jurisdiction; (2) the defendant recognizes by its acts that 

an action is properly pending; or (3) the defendant seeks affirmative action from the court. Exito Elecs. 

Co. v. Trejo, 142 S.W.3d 302, 304 (Tex. 2004). A general appearance may be made either in person or 

by a defendant's attorney. TEX. R. CIV. P. 120. 

E. TRIAL COURT ERRED IN DENYLING PLAINTIFF’S MOTION TO REINSTATE 

STRICKEN PARTIES 

Trial court erred in Denying Plaintiff's Motion to Reinstate Stricken Parties. Nationstar, CHLI, 

David Stockman, and the Harvey Law Group were properly served, appeared, and sought relief from the 

Court to deny Plaintiff’s Motion to Reinstate Stricken Parties. . In Texas, there are three ways to enter a 

general appearance: (1) the defendant invokes the judgment of the trial court on any question other than 

the court's jurisdiction; (2) the defendant recognizes by its acts that an action is properly pending; or (3) 

the defendant seeks affirmative action from the court. Exito Elecs. Co. v. Trejo, 142 S.W.3d 302, 304 

(Tex. 2004). A general appearance may be made either in person or by a defendant's attorney. TEX. R. 

https://scholar.google.com/scholar_case?case=5606128012000519882&q=%22proper%2Bservice%22%2B%22invokes%2Bthe%2Bjurisdiction%2B&hl=en&as_sdt=4%2C44
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CIV. P. 120. On August 4, 2020, Nationstar Mortgage’s and the Harvey Law Group’s attorney, Tatiana 

Alexander, made a general appearance at the hearing and argued against Plaintiff’s Motion to Reinstate 

Stricken Parties. Nationstar Mortgage chose to send its served citation to BANA to handle, although 

BANA have vehemently contesting having any relationship with BANA. Subsequently, BANA was 

successful in persuading this Court to strike Nationstar Mortgage and Harvey Law Group from the 

lawsuit without any legal basis. 

F. TRIAL COURT ERRED IN DENYING PLAINTIFF’S VERIFIED PLEA IN 

ABATEMENT 

 
 

Trial court erred in Denying Plaintiff's Verified Plea in Abatement. Nationstar Mortgage and 

Harvey Law Group were necessary parties for complete adjudication on Plaintiff’s tort claims and 

declaratory relief. A complaint that there is a defect of parties is properly brought to the trial court's 

attention by means of a verified plea in abatement. Van Voorhies v. Hudson, 683 S.W.2d 809, 810 

(Tex.App.-Houston 1984, no writ); Tex.R.Civ.P. 93(4). Rule 39, like the Declaratory Judgment Act, 

mandates joinder of persons whose interests would be affected by the judgment. See Tex. Civ. Prac. & 

Rem.Code § 37.006 ("When declaratory relief is sought, all persons who have or claim any interest that 

would be affected by the declaration must be made parties.") (emphasis added); Tex.R. Civ. P. 39(a) ("A 

person who is subject to service of process shall be joined as a party in the action if ... he claims an 

interest relating to the subject of the action ") (emphasis added). 

The Harvey Law Group and Nationstar Mortgage, LLC are necessary parties to the herein 

proceedings under the terms and provisions of Rule 39, Tex.R.Civ.P., for the reason they claim an interest 

relating to the subject matter of the action and is so situated that the disposition of the action in their 

absence may ". (i) as a practical matter impair or impede their ability to protect that interest or (ii) leave 

any of the persons, already parties subject to a substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations by reason of their claimed interest." 

When declaratory relief is sought, all persons who have or claim any interest that would be 

affected by the declaration must be made parties. A declaration does not prejudice the rights of a person 



not a party to the proceeding." TEX. CIV. PRAC. & REM. CODE § 37.006(a). When a party asserts 

Section 37.006(a) as a bar to any judgment favoring a party who has failed to join all necessary parties 

to his or her suit, Rule of Civil Procedure 39's standards govern. See Brooks v. Northglen Ass'n, 141 

S.W.3d 158, 162-64 (Tex. 2004); Clear Lake City Water Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385, 

390 (Tex. 1977). 

 
 

G. TRIAL COURT ERRED IN FAILURE TO ALLOW AMENDED PLEADINGS 

 

 

Trial court erred in not allowing Plaintiff to amend pleadings after new Defendants' answeredand 

appeared in 2019, there were material changes of fact that occurred since inception and remand on August 

11, 2016. 

 
 

H. TRIAL COURT ERRED IN NOT FILING PLAINTIFF’S RESPONSE TO DEFENDANTS’ 

TRADITIONAL AND NO-EVIDENCE MOTION FOR SUMMARY JUDGMENT NUNC PRO 

TUNC 

 

Tarrant County District Clerk’s office failed to file Plaintiff's Response to Defendants’ Traditional 

and No-Evidence Motion for Summary Judgment filed and served three times on June 26, 2017 on 

efiletexas.gov. The clerk may not refuse to file a document that fails to conform to this rule. But the clerk 

may identify the error to be corrected and state a deadline for the party to resubmit the document in a 

conforming format. TEX.R.CIV.P. 21(f)(11). 

Trial court erred in Striking Plaintiff's Motion to filed Plaintiff's Response to Defendants’ 

Traditional and No-Evidence Motion for Summary Judgment Nunc Pro Tunc. 

I. TRIAL COURT ERRED IN GRANTING STOCKMAN’S MOTION FOR SUMMARY 

JUDGMENT 

 

Trial court erred in granting David Stockman's Motion for Summary Judgment on his res judicata 

and estoppel affirmative defenses because Stockman failed to prove each element of its elements. The 

elements of res judicata are a prior, final judgment on the merits by a court of competent jurisdiction; 



identity of parties or those in privity with them; and a second action based on the same claims that were 

raised or could have been raised in the first action. Amstadt v. United States Brass Corp., 919 S.W.2d 

644, 652 (Tex.1996). Stockman had the burden to prove conclusively all elements of this affirmative 

defense. Dardari v. Texas Commerce Bank Nat'l Ass'n, 961 S.W.2d 466, 470 (Tex.App.-Houston [1st 

Dist.] 1997, no pet.). Stockman failed to prove the first element prior, final judgment on the merits by a 

court of competent jurisdiction. Therefore, Stockman’s Motion for Summary Judgment should have been 

denied. 

J. TRIAL COURT ERRED IN DENYING PLAINTIFF’S MOTION TO STRIKE THE

HARVEY LAW GROUP’S AFFIDAVIT AND EXHIBITS 

Trial court erred in denying Plaintiff’s Motion to Strike the Harvey Law Group’s affidavit and its 

attached exhibits. The Harvey Law Group’s affidavit and its exhibits was fabricated exclusively to defeat 

Plaintiff’s meritorious claims without any legal basis. The Harvey Law Group’s perjurious affidavit was 

inconsistent with previous statements made on April 8, 2015 contending the loan was contractually due. 

K. TRIAL COURT ERRED IN DENYING PLAINTIFF’S MOTION FOR SANCTIONS

Trial court erred in denying Plaintiff’s Motion for Sanctions because Defendants Traditional and 

No-Evidence Motions for Summary Judgments was groundless, brought in bad faith, and fabricated 

evidence to support its motion for summary judgment denying Plaintiff due process. 

1. On November 1, 2012, BONYM was granted Judgment of Possession by virtue of 
Substitute Trustee’s Deed conveyed by trustee although he didn’t auction property as 
noticed.

2. On December 5, 2012 Plaintiff filed instant case to enjoin wrongful post-foreclosure 
eviction to stop eviction resulting from a void foreclosure sale.

3. On January 10, 2014, BONYM judicially admitted, "Defendants Did not Waive Their 
Right to Foreclose."

4. On May 28, 2014, Defendants admitted the substitute trustee did not auctionPlaintiff’s 
property as affirmed in the Substitute Trustee’s Deed in its Amended Responses to 
Plaintiff’s Request for Admissions.
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5. On December 22, 2014, Nationstar Mortgage sent Plaintiff a “Notice of Default” which

stated in relevant part: 

6. On April 8, 2015, the Harvey Law Group served its Response to Plaintiff’s Request for

Production including a Nationstar payment coupon indicating amount due on December 1, 

2014 was $80,603.28 owed to Bank of New York Mellon. 



 
 
 

 

 

On February 17, 2016, Ms, Harvey, Nationstar’s counsel, admitted in open court in Nicholson 

 

v. Nationstar Mortgage, 48-276347-15 which stated: 

 
 

MS. HARVEY: Except that Nationstar has not 
instituted foreclosure proceedings. All they did is 
respond to her debt dispute letter. They didn't -- 
they haven't sent a notice of default, they haven't 
sent a notice of acceleration, they haven't sent her a 
notice of foreclosure. 

 

7. On April 19, 2016, the Harvey Law Group sent Plaintiff a letter stating the lienholder was 



waiving its right to foreclose, almost four years after the purported foreclosure sale on July 3, 

2012 in direct conflict with its documents served on April 6, 2015 indicating loan had not 

been accelerated and Ms. Harvey’s declaration on February 17, 2016 in open court. 

 

 

 

8. On June 6, 2016, Plaintiff sent Kelly Harvey, Harvey Law Group’s principal, a letter 

objecting to the waiver of foreclosure letter advising the BONYM had exacted its right to 

foreclose and the acceleration was irrevocable thereby non-sensical. 

 
 

 

 
9. On June 20, 2016, Dwayne Danner advised Plaintiff the “Notice of Rescission” reinstated 

the debt and lien on Plaintiff’s property. 



 
 

10. On June 1, 2017, Barry McCain executed, filed, and signed Defendants’ Traditional and 

No-Evidence Motion for Summary Judgment arguing waiver of BONYM’s right to foreclose 

appending the Harvey Law Group’s affidavit including the “Waiver of Foreclosure Letter” as 

evidence. 

 

11. On June 23, 2017, Dwayne Danner, filed Defendants’ Stipulation of Facts admitting the 

foreclosure sale was void and the “Notice of Rescission” was void. 

 
 

12. On September 7, 2018, more than a year after being granted summary judgment on its 

waiver affirmative defense, Defendants filed its answer in this court while lawsuit was on 

appeal in the Second Court of Appeals. As such, Defendants did not have this answer on file 

at the time summary judgment was granted. Defendants’ answer stated in relevant part: 

 

 

 

 



L. TRIAL COURT ERRED IN DENYING PLAINTIFF’S MOTION TO CORRECT

RECITATION OF FINAL JUDGMENT 

The Final Judgment did not conform to Texas Rule of Civil Procedure 306. 

IV. PRAYER

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that the Court grants this Amended 

Motion for New Trial and grant such necessary and further relief as Plaintiff has shown herself entitled. 

Respectfully submitted, 

/s/ Harriet Nicholson 

Harriet Nicholson 

2951 Santa Sabina Drive 

Grand Prairie, Texas 75052 

817-217-0245

harrietnicholson@yahoo.com

VERIFICATION 

I, HARRIET NICHOLSON, have read the foregoing “Plaintiff’s Amended Motion for New Trial, 

prepared and filed by me, and do hereby verify that all matters stated therein are within my personal 

knowledge, and are true and correct to the best of my knowledge and belief, in response to the Amended 

Final Judgment signed by the 342nd District Court of Tarrant County, Texas in Cause Number 

342-262692-12 on September 16, 2020.

/s/ Harriet Nicholson 

CERTIFICATE OF SERVICE 

On October 18, 2020, I certify I served all counsel of record pursuant to TRCP 21. 

/s/ Harriet Nicholson 

mailto:harrietnicholson@yahoo.com

