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P R O C E E D I N G S

THE COURT:  We're here on Cause No. 

342-262692-12, Harriet Nicholson versus The Bank of New York 

Mellon. 

Would the parties and/or the attorneys 

representing them make your appearance, please.  

MR. DANNER:  Yes, sir.  Dwayne Danner and 

Barry McCain on behalf of the Defendants.  

MS. NICHOLSON:  Good morning, Your Honor.  

Harriet Nicholson, Pro Se Litigant/Plaintiff.  

THE COURT:  All right.  The Court has 

numerous matters before it this morning.  Defendants' 

Traditional and No-Evidence Motion for Summary Judgement, 

Plaintiff's Amended and Partial Motion for Summary Judgement, 

Defendants' Motion to Strike Seventh Amended Petition, 

Defendants' Stipulation of Fact, Plaintiff's Motion to Strike 

the Harvey Law Group's Affidavit and Exhibits to Support 

Defendants' Traditional and No-Evidence Motion for Summary 

Judgment and Plaintiff's Opposed Motion for Leave to File 

Plaintiff's Seventh Amended Petition. 

Okay.  So what should we take up first?  

Nobody wants to say.  Okay. 

Let's take up the Motion for Leave to File 

the Seventh Amended Petition first.  

Ms. Nicholson, why should I grant you leave 
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to amend your petition?  

MS. NICHOLSON:  Well, Your Honor, the Seventh 

Motion for Amended Petition, it was filed eight days before 

the summary judgement hearing that was scheduled for June 

30th, 2017.  The Rule 63 and 66 does allow the plaintiff to 

freely amend of the petitions in consideration of the fact 

that there is no surprise or, I guess, you know, any 

prejudice towards the defendants. 

However, the Seventh Amended Petition, it 

only sufficiently pleas the allegations, and the cause of 

actions were added according to those allegations that were 

in the Sixth Amended Petition, and those allegations have 

remained the same for over three to five years.  I just 

amended the petition so that it would be pled correctly, and 

I added cause of actions that reflected those allegations.  

THE COURT:  Okay.  Response?  

MR. DANNER:  Yes, Your Honor.  We have 

previously -- the Court has previously stricken the new 

parties that were added at the 6-15-17 hearing, are my notes 

for that hearing.  She's trying to add new parties that she's 

already sued in other lawsuits and lost and add them into 

this case.  We've had a scheduling order in place, we've had 

summary judgment in place, and there is no good basis for the 

Court to allow Plaintiff to amend her pleading at this late 

date, and we would request that it be stricken.  
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THE COURT:  My June note on my docket sheet 

indicates that the hearing on the Defendants' Motion for 

Summary Judgment would be only on the Sixth Amended Original 

Petition causes of action, and I'm not going to allow the 

addition of additional parties.  So I'm going to deny the 

motion for leave, grant the motion to strike the Seventh 

Amended Petition. 

Okay.  Now that we know what we're actually 

hearing the summary judgment on, is there something about the 

stipulation of fact that is relevant to any of the other 

motions?  

MR. DANNER:  Your Honor, the -- I believe it 

is relevant to the extent that I believe our stipulations now 

essentially mirror two of Plaintiff's requests in her partial 

amended motion for summary judgment, which is one the things 

that the Court mentioned we would be discussing today. 

We have offered to stipulate that the 

substitute trustee's deed, which contains the wrong county 

reference in it, and the rescission document that was done a 

couple of years later, are both void.  That's what this whole 

lawsuit has been about from day one. 

So to the extent that -- in my estimation, 

Plaintiff's Amended Partial Motion for Summary Judgment has 

three things that it asks for.  It asks, I believe, that 

the -- that the rescission document be invalid, that the 
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foreclosure deed be invalid, and then finally, that my 

clients be precluded from trying to take any further action 

with relation to the party because there has been some type 

of statute of limitations issue there.  And I would point 

out -- 

THE COURT:  So you're not contesting two of 

the three grounds of Plaintiff's Amended Partial Motion for 

Summary Judgment.  

MR. DANNER:  That's correct, Your Honor.  

THE COURT:  So I can grant her Amended 

Partial Motion for Summary Judgment on those two grounds, 

leaving the one still contested.  

MR. DANNER:  Leaving the one still -- that's 

true, Your Honor.  And the one -- would you like me to go 

ahead and respond to that third point now or do you want me 

to wait?  

THE COURT:  Yeah, go ahead and respond to it.  

MR. DANNER:  Okay.  I believe as this Court 

properly ruled, in the NSL Property Holdings v Nationstar 

case, which the Fort Worth Court of Appeals affirmed 

yesterday, that you absolutely can abandon the acceleration.  

And while the abandonment in the NSL case that this Court 

previously heard had to do with actions, like sending 

statements that had less than the full amount due and things 

like that, whereas in this case, the new servicer of the 
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mortgage, and this is the subject of the Kelly Harvey 

affidavit, has, pursuant to the Civil Practice & Remedies 

Code provision, issued a unilateral rescission of the 

acceleration.  So there's a statute that allows for it, there 

is a one-day old opinion from the Fort Worth Court of Appeals 

that came from a court, this court.  

THE COURT:  That says that I'm brilliant?  

MR. DANNER:  That's right, Your Honor.  So we 

would request that that third part -- and the only other 

thing I would add is --

THE COURT:  I would only note that it's still 

subject to a motion for rehearing and a subject to a petition 

for writ of error to the Supreme Court but...

MR. DANNER:  Absolutely, but good law as we 

sit here this morning, as it should be, and supported by 

other cases as well, but a new case out of this particular 

court on the exact issue, although, it doesn't square up 

because of the differences I mentioned earlier.  It is on the 

same legal principle and does come down the same way as the 

other cases that we've cited as to that point.  

THE COURT:  Okay.

MS. NICHOLSON:  Your Honor?  

THE COURT:  Yes, ma'am.  

MS. NICHOLSON:  May I add to that?  

THE COURT:  Sure.  
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MS. NICHOLSON:  I object to that.  The facts 

in that case does not mirror the same facts in this case.  In 

this particular case, the Defendants, they did execute a 

substitute trustee's deed.  They were awarded judgment and 

possession in the county court as a result of their 

substitute trustee's deed. 

According to the Holy Cross case, that's a 

Supreme Court case, it does state that over the objection of 

the debtor, the defendants cannot unilaterally rescind the 

accelerations after they declared maturity. 

In the midst of the litigation, and they had 

gone to the county court and they had alleged that they had a 

sale, they have received judgment of possession due to 

their -- they are not allowed to unilaterally abandon the 

acceleration over the objection of the Debtor because they 

declared an action after that maturity, an affirmative action 

after that maturity.  And based on the Supreme Court case in 

Holy Cross, it does state that over the objection of the 

debtor, or the detriment of reliance on that acceleration, 

they can not unilaterally rescind that or abandon that 

without the support, not withstanding Kelly Harvey, the 

affiant, that attested to the actions in that -- for that 

abandonment in the prior case.  And as an agent for the 

defendant a year prior to that, she had advised me and the 

Court that the loan was contractually duable when she -- when 
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Nationstar became the servicer at that time. 

So a year prior to filing the abandonment of 

acceleration, which stated that the loan was due or paid in 

full, she had mentioned or had claimed that the loan was 

contractually due.  So it can't be contractually duable for 

47 months before she and her client alluded to a year prior 

and then a year later they come back and abandoned the 

acceleration.  In my opinion, that abandonment was send (sic) 

just so that the Defendants could gain an edge in this 

litigation.  

THE COURT:  So why does Holy Cross not apply 

under the circumstances?  I'm getting the distinction that in 

the NSL case, it was basically inaction that ended up 

constituting abandonment, that they had posted it, if I 

remember correctly, and then didn't do anything about it for 

over the four-year statute of limitations. 

And so here, you guys actually posted the 

foreclosure, obtained the foreclosure and then sought 

enforcement of the foreclosure with regard to the county 

court to evict her from the premises.  So you clearly have 

acted on it, acted on the acceleration.  And so why is that 

not something that prevents you from -- of the abandonment 

here?  

MR. DANNER:  Absolutely.  And, Your Honor, 

plaintiff did finally get to the right point on Holy Cross, 
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which is, there has to be some detrimental reliance.  And 

even more importantly, there has to be evidence of it before 

this Court right now at this hearing, and there's not.  Had 

she moved from the property in reliance on this happening, 

then we can't come back and rescind because she's 

detrimentally relied on that. 

The two things that are consistent throughout 

this whole case are that there have been lots of legal 

actions taken place but the Plaintiff has never been 

dispossessed of the property.  She's been in possession of 

the property 100 percent of the time, notwithstanding the 

eviction action in this lawsuit and the -- 

THE COURT:  What does the Supreme Court 

consider to be detrimental reliance with regard to that?  

Does it actually have to be -- did they explain what they 

meant by "detrimental reliance" at all?  Does it have to be 

dispossession or can it simply be the threat of dispossession 

and, therefore, having to file a lawsuit to maintain 

possession under the circumstances, why would that not be 

detrimental reliance?  

MR. DANNER:  Your Honor, my understanding is 

that there actually has to be reliance.  You have to go, you 

have to rely on.  You can't just say I'm thinking about 

going.  You have to actually go.  

THE COURT:  As opposed to filing litigation 
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which is contesting it as opposed to relying on it.  

MR. DANNER:  That's correct.  And also, I 

believe that this limitations is a defense to a breach of -- 

to a contract action on our part.  So if we go and try to 

foreclose, she can then bring this as a defense.  It's not -- 

it's not a sword she can use offensively in this case. 

And my final point on that would be that the 

new Civil Practice & Remedies Code provision does allow for 

unilateral rescission, and that is what was done in this case 

and is supported by the Kelly Harvey affidavit, and the 

statute is specifically referenced in the rescission of the 

acceleration letter.  

THE COURT:  Since y'all have rescinded 

everything, there is not -- the foreclosure has been 

rescinded, the acceleration has been rescinded, your position 

is that the -- there is no outstanding attempt to foreclose 

at this point in time, although, there may be facts that 

justify a foreclosure.  But in order for you to foreclose, 

you would have to still -- you would still have to do 

everything that you are supposed to in terms of giving her 

notice of -- notice and an opportunity to cure her default 

and then notice with regard to acceleration.  So you would 

have to go through another non-judicial foreclosure 

situation, but only after you do what you're supposed to do 

under the Deed of Trust in terms of enforcing it; is that 
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correct?  

MR. DANNER:  I wouldn't change a thing you 

said.  Correct.  

THE COURT:  Okay.  Does that also mean 

that -- how are you going to calculate the default?  Is that 

going to include all of the litigation fees that have been 

incurred for the last five years?  Because, again, it's 

what's the effect of the rescission, okay?  Because you've 

been -- if I give effect to the rescission and give effect to 

the abandonment, okay, then that is a position that you're 

taking in open court, that basically -- it's not necessarily 

conceding that anything wrongful occurred with regard to the 

foreclosure, although, you just told me that two points on 

her motion for summary judgment you're conceding, okay?  

You're at least conceding those two points that may have 

brought into question the propriety of the non-judicial 

foreclosure, okay?  But if I agree to the rescission, then 

your calculation of default is going to end up being only 

what to do under the mortgage, under the deed of trust 

without the additional legal fees having been added.  

MR. DANNER:  I understand what the Court -- 

THE COURT:  So in other words, when you send 

your notice of cure, if you send a notice of cure that says, 

well, here's the amount that you owe after five years, or 

however long it is in default, okay, and on top of that, 
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we've incurred "X" number of thousands of dollars in legal 

fees and you have to cure that as well, then she'll be right 

back in my court on that issue.  I don't think I can give 

effect to the rescission that you're asking me to give effect 

to without essentially saying that it's king's X as to 

everything and then we go back to square one with regard to 

the circumstances of foreclosure.  

MR. DANNER:  I agree with the Court, again, 

100 percent with the one caveat -- 

THE COURT:  In other words, there's not been 

anything -- you're essentially conceding there hasn't been 

anything wrongful about her possession of the property, okay?  

And so the first she's going to -- effectively, from a legal 

standpoint, the first she's going to know about any type of 

foreclosure activity that will have legal effect will be a 

notice -- 

MR. DANNER:  That is -- 

THE COURT:  -- going forward.  

MR. DANNER:  -- that is absolutely correct, 

Your Honor.  The only caveat I would have to that, and I can 

assure you that none of the fees related to this case, 

whether it be when we were down here before you, before when 

we went to the federal court, before we came back and as 

we're here right now, will not be added to her loan balance. 

There have been other lawsuits which I spoke 
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about earlier -- 

THE COURT:  Right.  

MR. DANNER:  -- that the Plaintiff has 

brought against the new servicer.  And remember, Bank of 

America no longer has anything to do with this loan.  

Nationstar is the servicer of this loan now, and it has been 

for a couple of years.  So what they add with respect to 

their fees that they've incurred in those other lawsuits, I 

can't speak to this morning because I don't represent those 

parties and those parties aren't here.  But I can assure you 

that nothing from this lawsuit will impact the Plaintiff's 

loan going forward.  

THE COURT:  Okay.  Well, is the rescission 

effective as to Nationstar?  

MR. DANNER:  The -- 

THE COURT:  In other words, you know, there's 

been litigation with regard to Nationstar, but Nationstar 

is -- until the rescission, okay, effectively, even though 

Nationstar is the servicer, I've got jurisdiction over the 

property through this litigation, okay?  So anything that's 

being done that affects what's going on in this litigation, 

affects the property, okay? 

So how is Nationstar going to have incurred 

legal fees that they may add to a cure when the whole point 

is everything that's gone before in terms of the foreclosure 
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is wiped clean?  

MR. DANNER:  I think you make an excellent 

point, and I don't represent Nationstar.  Kelly Harvey 

does.  

THE COURT:  I understand that.  

MR. DANNER:  I think your point is correct.  

I can't bind Nationstar.  I think the Court can.  I can't 

because I'm not their representative.  

THE COURT:  I can't unless they're in front 

of me, okay, and I've said they can't be in front of me.  

MR. DANNER:  Right.  

THE COURT:  But that doesn't mean that if 

they come back with a notice that says the cure is now not 

just the five, six years that is owed, but is now all of 

these attorney's fees in the litigation over there, et 

cetera, she may end up having to bring another action, in 

which case all of this, plus my rulings, will end up being 

part of it.  So I don't -- so anyway.  Okay.  That's --

Yes, ma'am?  

MS. NICHOLSON:  Your Honor, I have an 

objection to what I think Mr. Danner misstated about the 

detrimental reliance.  And Holy Cross says a detrimental 

reliance or an objection to the -- or the abandonment of 

acceleration.  I did specifically send, which is part of the 

records, I did send Nationstar's attorney, which was Kelly 
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Harvey, an objection to her waiver of abandonment based on 

the fact that I was litigating actually with the Bank of New 

York.  And initially, when they were transferring servicing 

of the loan from Bank of America, they were alleging that I 

was contractually due, that the loan had not been 

accelerated.  So...

THE COURT:  So how were you relying to your 

detriment on the acceleration when the entire point of your 

litigation has been to try and avoid the acceleration?  I 

mean, your lawsuit has been contesting it from day one.  The 

foreclosure was improper --

MS. NICHOLSON:  Right.

THE COURT:  -- and therefore, the 

acceleration that led to the foreclosure is improper.  So 

you've been denying the effectiveness of the process from day 

one. 

So how is it that you're relying on the 

effectiveness of the process, i.e., that acceleration to your 

detriment?

MS. NICHOLSON:  Okay, Your Honor.  How I 

relied the -- not necessarily the acceleration, however, I 

was relying on the substitute trustee's deed that was 

executed as a result of the acceleration.  

THE COURT:  Which you've also been contesting 

that the entire time.  
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MS. NICHOLSON:  I have not been contesting 

the acceleration the entire time.  

THE COURT:  Well, no, you've contested the 

deed.  

MS. NICHOLSON:  The deed.  

THE COURT:  You've contested the foreclosure, 

which would include the substitute trustee's deed -- 

MS. NICHOLSON:  I did.  

THE COURT:  -- that effectuates the 

foreclosure. 

MS. NICHOLSON:  It did, Your Honor.  They did 

attempt to foreclose, I do agree to that, however --

THE COURT:  Well, they didn't just attempt; 

they did. 

MS. NICHOLSON:  Okay.  Well --

THE COURT:  They did and then you -- they got 

you over into county court with regard to an eviction, and 

you filed suit over here, which ended up -- I stayed my 

original -- my original TRO stayed the proceedings in the 

county court at law because you raised an issue as to the 

propriety of foreclosure. 

MS. NICHOLSON:  Right.

THE COURT:  You then removed it to federal 

court.  It went bye-bye for me for awhile, but ultimately 

it's come back.  But from the get-go, your point has been 
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that it was a wrongful foreclosure.  

MS. NICHOLSON:  Right.  

THE COURT:  And so you've been contesting the 

entire -- the entirety of the foreclosure, substitute 

trustee's deed, acceleration, et cetera.  You have not been 

relying on it in any way, shape or form.  

MS. NICHOLSON:  Your Honor, if I can add, I 

have been relying on the substitute trustee's deed.  I only 

contested the acceleration when the statute of limitations 

expired April 25th, 2016.  However, I did -- as Mr. Danner 

has stated, Nationstar was the allege successor of Bank of 

America.  When it was first initially assigned to Nationstar, 

I did write them, advise them about the ongoing litigation.  

I don't know, there was a lis pendens on file for the current 

lawsuit.  I don't know if they had a chance to look at that, 

referencing the current lawsuit.  I sent correspondence 

between Nationstar and myself.  And I did file a suit against 

Nationstar because they were attempting to foreclose again.  

And I think in December 1, 2014, they send me the servicing 

transfer, then I think around December 24th, Nationstar sent 

me a notice of default saying that they would foreclose the 

property again.  I tried to talk to them about that.  They 

wouldn't listen.  So the only way to stop them from trying to 

foreclose again was to file a lawsuit or bring it to their 

attention where they hired an attorney and she did represent 
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them. 

I did not dispute the acceleration or talk 

about the acceleration until after the four years had passed.  

As Mr. Danner stated, we have been litigating for five years.  

At no time has the Defendants filed a counterclaim for 

judicial foreclosure or foreclose on the note or even a 

non-judicial foreclosure.  

THE COURT:  Well -- okay.  So you've asserted 

a statute of limitations against the acceleration.  

MS. NICHOLSON:  Right.  

THE COURT:  The statute of limitations, it's 

a defense to the acceleration.  You're not relying on the 

acceleration, you're defending against it.  You're saying 

because four years has passed since the acceleration 

occurred, it is now ineffective as a matter of law and cannot 

be the basis of any type of foreclosure.  Okay? 

So that's -- I mean, that's what I'm not 

understanding.  Maybe I'm being dense, but that's what I'm 

not understanding.  What counsel is saying is Holy Cross -- 

you have to have changed your -- ordinarily, under any 

circumstances, detrimental reliance means you have to have 

changed your circumstances in reliance on something. 

Ordinarily, it's in a fraud context where 

somebody has fraudulently represented something to you.  

MS. NICHOLSON:  Uh-huh.  
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THE COURT:  You've done something in reliance 

on that fraudulent representation, and because that 

representation was untrue, you're now left holding the bag to 

your detriment.  So that's what we're talking about in terms 

of detrimental reliance, okay?  

MS. NICHOLSON:  I understand that --

THE COURT:  So here, to detrimentally rely on 

the -- the acceleration, you have to have actually done 

something that my -- that the abandonment of the acceleration 

will leave you holding the bag in some way, shape or form, 

where, in fact, the abandonment of the acceleration negates 

any basis that they had for the foreclosure and doesn't leave 

you holding the bag of anything, other than you're still in 

possession of the property.  

MS. NICHOLSON:  Your Honor, I understand 

that; however, it's -- in Holy Cross, it's a detrimental 

reliance or objection to the -- or if the debtor doesn't 

object.  I specifically objected to the abandonment due to 

the fact that they had received -- they were ruling in the 

county court for eviction. 

Now, as Mr. Danner keep reinforcing, I have 

not been depossessed of the property; however, the title of 

the property was transferred to Bank of New York on April 2, 

2012.  I lost title possession to the property at that time 

for the past five years. 
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So my position is the title was transferred.  

I have adversely possessed the property, meaning that the 

title was title -- was transferred to Bank of New York; 

however, I have adversely possessed the property.  I have.  

However, the possession of the property and the detrimental 

reliance in Holy Cross, it said detrimental reliance or an 

objection to the debtor.  And I think it was a San Antonio 

case, I'm not specific about that, that references that, that 

the noteholder cannot unilaterally rescind the acceleration 

over the objection of the debtor.  I think Kelly Harvey sent 

the acceleration around April 19th.  

THE COURT:  Why did the court say that? 

MS. NICHOLSON:  Why did the court -- 

THE COURT:  Why is it the "or"?  Why does why 

does the debtor have a right to object to the abandonment of 

something that establishes a basis for foreclosure?  

MS. NICHOLSON:  Why does the debtor have 

the -- 

THE COURT:  In other words, there has to be a 

grounds for an objection.  It can't be just an objection, 

okay? 

I can see -- I can see there being a ground 

for an objection predicated upon detrimental reliance.  

MS. NICHOLSON:  Right.  

THE COURT:  In other words, I see "and" 
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instead of "or," okay?  But if it is "or," I'm guessing that 

it's not simply detrimental reliance, there's some other type 

of harm that has occurred, okay, that rescission of the 

acceleration would create or would cause some type of harm. 

So how are you being harmed, okay, by the 

rescission of the acceleration?  

MS. NICHOLSON:  Well, I've been harmed 

because throughout the four years of litigation, they have 

maintained that the foreclosure sale was correct and all of 

the other facts.  I think a week before the summary judgment 

hearing, they did file the stipulation of facts which they 

conceded that the substitute trustee's deed was, you know, 

invalid as well as the rescission deed.  However, over the 

past five years, I've been litigating, my health has 

deterred, I mean, I've been losing work, so I have been 

harmed from defending the fact that they concede to five 

years later that was wrong five years ago.  When I served 

them discovery in May 2014, they did realize they eventually 

sold the property in the wrong place.  They never -- we were 

litigating at that time.  The Defendants didn't file their 

answer in federal court until I think December 2015.  They 

never countersued or counterclaimed for judicial foreclosure, 

or they never counterclaimed to sue on the note. 

At that time when they filed their answer, 

they alleged that I was -- they were due rent for the 

Holly Bishop, CSR
Official Court Reporter, 342nd District Court

VOLUME 4 OF 5 VOLUMES 23

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



property, which led me to believe that they were still 

claiming they were owners of the property. 

So currently in this lawsuit, Bank of America 

and I think Recon Trust and (unintelligible), they haven't 

filed an answer in this lawsuit.  So based on that, I'm 

assuming the allegations that were in the complaint, they 

were admitting to those allegations because they never filed 

an answer to deny those in this court, and I brought that to 

their attention. 

So my position is the Holy Cross case says 

detrimental reliance or an objection to the debtor.  It does 

references (unintelligible) and (unintelligible) lawsuits 

lawsuits, that does say that, and that's my position, Your 

Honor.  I did not dispute or talk about the acceleration 

until the statute had run out.  

THE COURT:  So you're objecting to the 

acceleration because you want to keep litigating?  

MS. NICHOLSON:  No, that's not -- Your Honor, 

that's absolutely not correct.  What I'm -- what I did was, 

when Kelly Harvey sent me -- 

THE COURT:  Well, I mean, again, do you hear 

what you're actually saying?  You're objecting to the 

rescinding of the acceleration because the rescinding of the 

acceleration will, in part, grant you the relief that you're 

requesting.  And you're upset that finally they've decided to 
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concede that issue and that it took three or four years for 

them to do that.  

MS. NICHOLSON:  No, that's not my position, 

Your Honor.  My position is, as he mentioned -- and I've 

tried to add Nationstar to this case.  You know, Nationstar 

sent me their abandonment of acceleration, which was 

inconsistent with the same notice -- about the same note a 

year prior. 

So in April 2015, I think, 2016, around 2016, 

Kelly Harvey, which was Nationstar's attorney at that time, 

she advised me that the note was not accelerated, meaning 

that it was contractually due for past due payments a year 

prior. 

So at -- my position is, at what point was 

the note accelerated again?  Because prior to April 2016, she 

filed abandonment of acceleration.  She had sent me 

correspondence, she had provided documentation that the loan 

had been accelerated prior to 2015.  So there are 

inconsistent statements.  I have both of them in writing, and 

the affidavit, it says that she was abandoning acceleration, 

which leads me to believe that the loan wasn't accelerated.  

A year prior to that she sent me documentation saying the 

loan wasn't accelerated. 

So my position is, when was the loan 

accelerated again after she said it was contractually due?  
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So the note can't be contractually due for payments, and then 

you come five days before the expiration of statute of 

limitations and tell me that you abandon acceleration.  At 

what point was the note accelerated for her to abandon it 

again?  Those were inconsistent statements.  

THE COURT:  Okay.  

MR. DANNER:  Your Honor, they're not 

inconsistent, and Holy Cross really doesn't apply.  The Civil 

Practice & Remedies Code, Section 16.038 out of not this 

legislature, but the last one, effective June of 2015, Holy 

Cross is an '01 case that dealt with a different set of 

facts. 

This was obviously a section that was put in 

after we went through the housing crisis, and we had a lot of 

these things that had been previously accelerated.  And this 

provides now for a statutory way that does not talk about 

reliance at all or objection at all for someone who holds a 

note payable in installments to decelerate unilaterally. 

So whether or not Holy Cross requires this or 

that, the current status is, there's a statute that allows 

this to happen and that's what was followed --

THE COURT:  And the deceleration occurred 

after the statute became effective.  

MR. DANNER:  Yes, sir.  Deceleration -- Kelly 

Harvey, which is Exhibit 1 to our MSJ, and I believe we have 
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it as an exhibit to her response as well, is dated April 19, 

2016.  So it is about 10 months after the statute becomes 

effective.  And it is the rescission back in April of 2012, 

that led to the foreclosure, which we're saying, the deed is 

no good and the rescission is no good, that it rescinded.  So 

there was no intervening acceleration.  And I otherwise -- 

THE COURT:  Was that intervening acceleration 

by y'all or by Nationstar?  

MR. DANNER:  Certainly not by anybody in this 

lawsuit.  

THE COURT:  Okay.  

MR. DANNER:  And it specifically mentions the 

acceleration was on April 24th of 2012, in the statutory 

notice.  So it doesn't leave open just any acceleration; it 

says exactly which acceleration it applies to.  

THE COURT:  Okay.  Alrighty.  I'm going to 

grant as to the two grounds the partial motion for summary 

judgment of Plaintiff, denied it as to the other, as to the 

challenge to the abandonment.  

MR. DANNER:  Your Honor, may I approach?  I 

have an order for your consideration.  

THE COURT:  Does your order reflect what I 

just ruled?  

MR. DANNER:  It does.  

THE COURT:  Then let her take a look at it.  
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MR. DANNER:  I have multiple copies.  May I 

approach as well?  

THE COURT:  Sure.  

MS. NICHOLSON:  Your Honor, I guess after 

reading this, seeing it for the first time, in my partial 

motion for summary judgment, I did not ask for relief on the 

substitute trustee's deed.  I just asked for relief on the 

rescission of substitute trustee's, the notice.  

THE COURT:  I think that's why they've put in 

the order that it's invalid because of the rescission.  Hang 

on.  No.  No.  The substitute trustee's deed is invalid and 

the rescission -- the rescission of the trustee's deed is 

invalid.  

MS. NICHOLSON:  Well, Your Honor -- 

THE COURT:  And the rescission we're talking 

about as to the other matter is a different rescission.  

MR. DANNER:  That's correct.  This is the 

rescission that was placed in the Tarrant County real 

property records by the substitute trustee who signed the 

substitute trustee's deed, so you're correct.  There are two 

different rescissions we're talking about.  One is the 

rescission of acceleration, which is done via letter and 

supported by affidavit.  The other is recorded in the real 

property records and deals with the substitute trustee's 

deed.  
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MS. NICHOLSON:  Your Honor, may I add to 

that? 

Based on the letter that Mr. Danner sent me 

on June 2016, I think which is part of their records, as it 

was confusion between the transfer of servicing to Nationstar 

from Bank of America, I couldn't get any clarity from Bank of 

America or Nationstar.  I think around on June 20, 2016, I 

did file some CFPB complaints, and Mr. Danner responded to 

those complaints on behalf of the clients Bank, of America, 

Bank of New York. 

At that time, Mr. Danner did advise me 

that -- and that was in June of 2016 -- that the notice of 

rescission at that time, it had rescinded deceleration, which 

in the notice of rescission that was filed in the Tarrant 

County records, which is a Deed 214164490, the notice of 

rescission that was filed, it references nothing about 

rescinding acceleration, notwithstanding the trustee had no 

authority to sign that from the beginning. 

However, on June 2016, Mr. Danner responded 

with a certified letter on behalf of his client, and he 

advised me that the notice of rescission specifically 

reinstated the debt, wiped out the loan or something like 

that, and did some other things.  So even prior to that, on 

June 2016, Mr. Danner advised me that that particular notice 

reinstated the debt back to where it was and -- which is, I 
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guess, two weeks prior -- I mean, two months prior to Kelly 

Harvey sending the abandonment of acceleration.  And prior to 

that, they had sent -- 

THE COURT:  Well, they reinstated the debt as 

it would have existed before acceleration.  

MS. NICHOLSON:  Yes, but they never -- 

THE COURT:  In other words, you never stopped 

actually owing whatever the monthly amounts were over time, 

but it rescinded the acceleration of the entirety of the 

debt.  So it's putting it back to the calculation of the debt 

over time on a monthly basis as opposed to the accelerated 

debt, which would be the entirety of the mortgage.  

MS. NICHOLSON:  Okay.  I understand that, 

Your Honor, however, prior to April 19, 2016, of receiving 

that abandonment -- because this is my thinking, to declare 

the note accelerated, to accelerate the note, it means that 

the whole loan is due, no monthly contractual payments are 

due. 

So May 2014, they sent me some notices 

advising me that I still owed debt.  They wrote me a letter 

in May 2014, they wrote me a letter in June 2016, one came 

from Ken Castrow at Bank of America, the other came from 

Mr. Danner June 2016.  At that point, he advised me that when 

they transferred the note to Nationstar, that rescission 

deed, the notice of rescission that they filed in the 
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courthouse, it reinstated the debt, reinstated the lien.  And 

then after two years, Kelly Harvey comes and say, well, I'm 

abandoning the acceleration. 

So if the loan was contractually due when 

Nationstar received it in 2014.  According to them, it was 

contractually due at that point, for 47 months.  So it can't 

be contractually due for 47 months and the note be 

accelerated at the same time.  That would have been the case 

if her abandonment would have been sufficient because -- and 

I -- I filed about 75 CFPB complaints just to get some 

clarity on that. 

After the 75 complaints, Mr. Danner responded 

to most of the complaints.  Mr. Harvey responded to some.  I 

mean, and Nationstar and Bank of America responded to some.  

I could never get clarity. 

I even -- when I sued Nationstar, which he 

claims is different from this.  I tried to add them to the 

lawsuit.  They advised that they were transferring the 

servicing of the note and they were just trying to collect 

the debt.  They sent me collection debt activities, which 

have been provided in documentation. 

So my position is at what point, if the note 

was accelerated from 2012, they have claimed, Bank of America 

as well as Nationstar, have claimed that the loan was 

contractually due before Kelly Harvey, which was not 
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identified as a witness or the Harvey Law Group wasn't 

identified as a witness on the issues of disclosure over the 

past five years as a witness to this lawsuit, nor have they 

provided me, Bank of America or Bank or Bank of New York, 

they never did provide me with a notice of rescission or 

abandonment on their behalf. 

Nationstar did send me that.  I objected to 

that on reasons because the noteholder unidentified, and I 

objected to Kelly Harvey's affidavit based on her 

inconsistent facts and based on her affidavit. 

She -- prior to her filing that notice, which 

I felt was -- that abandonment was to gain an advance of 

litigation, she had maintained the note had been accelerated 

years -- I mean, had been deaccelerated (sic) years prior.  

And then five days before the acceleration was to expire, 

which was April 19, 2016, she sent me the letter. 

But prior to that, she had alleged that the 

acceleration had already -- that deacceleration (sic) had 

already taken place by the rescission that was filed in the 

county court records. 

So prior to 2016, they were advising me, 

including Mr. Danner, in a letter that he sent me on June 20, 

2016, that that rescission reinstated the debt, which means 

that the full amount due wasn't due anymore.  But in April of 

2016, Kelly Harvey sent just the opposite. 
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So my position is, I've asked Kelly Harvey 

about a repayment plan, you know, what's the status of the 

loan, and she keeps telling me on the Nationstar's side is 

that we're waiting until the litigation is over, we don't 

want to talk about it.  But they are still, as represented by 

my Sixth Amended Petition, that the loan is past due for 47, 

85 months. 

At the time of the abandonment of 

acceleration, it shows the note contractually due and 

contractually past due on my credit report and according to 

them.  So the note can't be contractually due and be 

accelerated at the same time.  That's my position. 

And we've communicated back and forth for the 

past two years referencing that.  They have maintained, since 

they filed this notice of rescission in the Tarrant County 

court records, that rescinded the acceleration; however, that 

represents nothing about acceleration in that notice.  We've 

been litigating.  They have not filed anything in the Court 

to counterclaim for judicial foreclosure or anything like 

that, or sue on the note. 

Now that the statute of limitations has past, 

I don't know what their position is.  They haven't answered 

in this lawsuit even after the acceleration.  And the last 

lawsuit -- I mean, after they filed their answer in the last 

lawsuit, they were asking for rent. 
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So you were asking for rent in October of 

2015.  What you're saying, in 2014, you abandoned the 

acceleration.  If you abandoned the acceleration in 20- 

whenever in 2012, why would you be asking for rent in your 

answer in December 2015, three years later?  

THE COURT:  They would be asking for the 

monthly payment because they abandoned the acceleration.  

MS. NICHOLSON:  They asked for rent as to 

noteholder.  

THE COURT:  Rent as the noteholder.  

MS. NICHOLSON:  Yeah, they were asking for 

rent, for fair market rent as the title possessor of the 

property.  At that time, the title was transferred from me, 

as the mortgager, to Bank of New York at its foreclosure 

sale.  Although it wasn't litigated, that never changed.  I 

have possessed the property since they --

THE COURT:  Did you pay the rent?  

MS. NICHOLSON:  Did I pay the rent?  No.  

THE COURT:  If you had paid the rent, you 

could actually argue detrimental reliance.  

MS. NICHOLSON:  If I paid the rent?  

THE COURT:  If you had paid the rent, because 

you had made payments on their assertion of title, and 

therefore, they would have received benefits under the 

acceleration and foreclosure from you, and you would have 
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been detrimentally relying on it in some way, shape or form. 

But you haven't, okay, so all I'm -- all I'm 

dealing with here is a semantic argument about what it is you 

owe, whether you owe the amount that's been due under the 

regular contract or whether you owe the total amount based 

upon the acceleration. 

What they've done is they've said we're out 

of here with regard to the acceleration, we're conceding the 

point with regard to the foreclosure, okay, and then -- so 

basically we're going back to the status quo, except you 

don't get the benefit of a staying of the amount due during 

the five years of litigation.  

MS. NICHOLSON:  I understand that, Your 

Honor, however, at the same time they were saying rent was 

due, Nationstar was saying a payment was due.  I was getting 

notices from Nationstar in December of 2015.  

THE COURT:  And you've paid neither one of 

them, so you're not damaged in any way, shape or form.  Okay?  

So I understand you're getting -- you're getting different 

things from different people.  The only thing that's in front 

of me and has ever been in front of me is what to do with 

regard to the original foreclosure.  

MS. NICHOLSON:  Okay.  

THE COURT:  Okay?  So anything that I do in 

terms of declarations, et cetera, is what happens with regard 
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to the original foreclosure.  

MS. NICHOLSON:  Okay, Your Honor.  

THE COURT:  And they've taken the position 

that the original foreclosure should not have happened.  

They've rescinded the original acceleration.  They've 

rescinded the original foreclosure, and so really and truly, 

the question is, is what remains.  You've actually gotten 

what you were asking for in large part when you filed the 

original lawsuit, this lawsuit five years ago, saying that 

the foreclosure was done improperly.  Over time, they've come 

around to saying, yeah, that's true, that's exactly what 

happened

MS. NICHOLSON:  Okay.  

THE COURT:  So the question remains, what is 

left?  Are you due any other remedy, okay, and at this point 

in time, I'm going to sign the order that they've provided 

here with regard to your motion -- your Amended Partial 

Motion for Summary Judgment on the grounds that I've stated, 

and -- 

MS. NICHOLSON:  Okay.  

THE COURT:  Then we'll move on to their 

motion for summary judgment.  

MS. NICHOLSON:  Thank you, Your Honor.  

THE COURT:  Okay.  Before I take up their 

motion for summary judgment, you have a motion to strike the 
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Harvey Law Group's affidavit and exhibits in support.  What's 

your objection to the Harvey Law Group's affidavit and 

exhibits?  

MS. NICHOLSON:  One minute, Your Honor, 

please.  

Your Honor, I asked the judge to make -- to 

order that the Harvey Law Group's affidavit and the exhibits 

to support the Defendants' Traditional Motion for Summary 

Judgment be stricken because in the -- over the past five 

years of litigation, the Harvey Law Group was not identified 

as a witness throughout this period.  The exhibits that she 

provided, they were not provided in discovery at any time. 

As a matter of fact, in December, I think, 

2016, the Defendants proposed a scheduling order that they 

declared discovery was closed.  Up until that point, the 

Defendants had never provided the Harvey Law Group's 

affidavit or the exhibits attached to that as evidence or 

have been submitted to me, and I feel that the Harvey Law 

Group's affidavit is based on hearsay.  She has not proffered 

any evidence to lay the foundation to what she's attesting 

to.  She's had inconsistent statements that she -- I mean, 

Kelly Harvey signed the affidavit on behalf of the Harvey Law 

Group.  She did not lay the foundation for that.  And that's 

my position, Your Honor.  

THE COURT:  Okay.  Response?  
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MR. DANNER:  Your Honor, I'm not sure I heard 

a valid legal objection anywhere in there, but the Harvey 

affidavit simply says that the documents attached to the 

affidavit are business records of her law firm and the 

affidavit is otherwise entirely proper.  And for plaintiff to 

claim that this was never disclosed, well, yes, this didn't 

come out until just last year.  We're talking about the 

discovery that was done before that.  And the letter itself 

was sent, and Plaintiff has told us here this morning 

received by the Plaintiff. 

So the attachment, which is the rescission of 

acceleration letter, which I think the Court has already 

dealt with on the prior, and the proof of mailing thereto, 

the affidavit is otherwise proper.  

THE COURT:  Okay.  

MS. NICHOLSON:  Your Honor?  

THE COURT:  Yes, ma'am.  

MS. NICHOLSON:  I did specify rejections for 

that based on Texas Rule of Evidence 803(c) -- 803.6.  The 

Harvey Law Group is a third-party stranger to the lawsuit.  

They were never disclosed as witnesses.  Kelly Harvey was 

Nationstar's attorney and -- in a suit that was held in the 

48th Court, but the Harvey Law Group was never identified as 

a witness.  And I did object, based on the information is 

vague, in the second paragraph of the letter saying that it 
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was vague, ambiguous, conclusory, and that documents attached 

or circumstance of their preparation is not trustworthy. 

And the fact is, Ms. Harvey alleged totally 

different facts a year prior to filing this affidavit.  The 

facts in this affidavit are not trustworthy.  A year prior in 

her -- in her capacity, Kelly Harvey, in her capacity, as the 

attorney for Nationstar, she attested to different facts, 

which was the note had not been -- the note was accelerated 

prior to the April 2016 date.  And that's my position. 

She -- it's hearsay.  She does not lay the 

foundation for the affidavit that she claims, and the 

business records of the Harvey Law Group, it does not show a 

relationship between the Harvey Law Group and the defendants 

in this case.  

THE COURT:  Okay.  I will overrule the 

objections and deny Plaintiff's Motion to Strike the Harvey 

Law Group's Affidavit and Exhibit. 

Okay.  Motion for summary judgment.  

MR. DANNER:  Thank you, Your Honor.  Your 

Honor, we have moved for both a traditional and no-evidence 

motion for summary judgment as it relates to the remainder of 

the Plaintiff's claims in this case.  Starting on Page 6 of 

our motion, that's after the statement of facts and evidence 

and those sections, we deal with these things in order. 

First off, this -- as we've been discussing 
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all morning, is related to a contract, a Deed of Trust on 

property.  So Plaintiff's claims for negligence, gross 

negligence, fraud, which we've classified as the tort claims, 

are not proper in this case.  This is a breach of contract 

case.  Those are barred by the Economic Loss Doctrine.  We've 

cited the cases there for the Court.  

Secondly, on Page 7 of our motion, the 

Plaintiff brings these claims under Chapter 12 of the 

Remedies Code.  This is the False Lien Statute. 

These claims fail for a couple of reasons:  

First of all, there is no false lien claim; and second of 

all, Plaintiff's claims all relate to the assignment of the 

mortgage.  And the case law specifically says that the 

assignments do not create liens, and therefore, are not 

subject to this section. 

So we would present to the Court that the 

legal argument and the legal basis is not there for her to 

bring those claims.  

There's also a negligence per se statute.  

First of all, there's no duty so there can be no negligence.  

Second of all, there's been no violation of any statute as 

previously discussed.  So the negligence per se claim must 

fail as well. 

The Plaintiff has brought declaratory relief 

claims, however, they are all related to the relief under the 
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contract, so the declaratory claims are not proper because 

all things can be -- all things can be considered by the 

Court under the breach of contract claim. 

Plaintiff also does not have standing to 

challenge any of the assignments of the mortgage because 

she's not a party thereto.  There are assignments of the 

mortgage related to her property, but she is not a party to 

them, and therefore, is precluded from challenging those. 

Plaintiff also requests for recovery of 

attorney's fees.  Plaintiff is not an attorney, has not 

retained one, so therefore, she is not entitled to those. 

Your Honor, I would also direct the Court's 

attention, if I may approach?  

THE COURT:  Sure.  

MR. DANNER:  We've cited this case.  It is 

the one that really wraps up everything that the Plaintiff is 

seeking in this case.  This is the Wells Fargo v Robinson 

case, Dallas Court of Appeals from 2012.  I would direct the 

Court's attention to Page 4 of the opinion in the right-hand 

column under footnotes five and six.  Reading from that 

opinion after the first string cite, Where the noteholder 

obtains title to the property at the foreclosure sale, which 

is the case here, and the borrower retains possession, which 

is also the case here, the proper remedy is to set aside the 

trustee's deed and restore the borrower's title subject to 
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noteholder's right to establish the debt owed and foreclose 

the lien. 

The reason for this is that the law 

undertakes to award just compensation, no more, no less for 

the injuries received.  If the borrower's possession has not 

been disturbed and no third-party rights to the property have 

been created, the borrower has suffered no compensable 

injury. 

So there are only two options here, damages 

or rescission.  Rescission has already happened.  That is the 

case here, this Wells Fargo case speaks directly to it. 

I would also point out to the Court that we 

have -- I'm not going to go through them unless the Court 

asks me any questions, which I'm happy to answer, but we've 

also pled no evidence points as to each of the Plaintiff's 

causes of action that she has pled, and I would point out to 

the Court in Plaintiff's response, the only -- and I will 

call it evidence, although, I don't know that much of it is 

proper -- the only evidence that Plaintiff submits is related 

to the acceleration and abandonment issue.  None of the other 

causes of action are supported by any evidence attached to 

Plaintiff's response. 

So we believe that the law is pretty clear 

that there can be no damages to the Plaintiff because she has 

not lost possession to the property.  All of these claims are 
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related to the contract, and the remedy there is to rescind 

the improper prior foreclosure sale.  And the Plaintiff has 

suffered no damages on any cause of action and would, 

therefore, preclude recovery under any of them because she 

has not been dispossessed from the property.  And that is the 

only remedy that is available to the Plaintiff. 

Thank you, Your Honor.  

THE COURT:  Response?  

MS. NICHOLSON:  Your Honor, my position is, 

in response to Defendants' -- I'm sorry, I'm on the wrong 

page -- Traditional and No-Evidence Motion for Summary 

Judgment -- can I get a minute, Your Honor?  I was trying to 

find my response.  

Your Honor, can I take a minute, please?  

THE COURT:  That's fine.  

MS. NICHOLSON:  Okay.  Thanks.  Okay.  Your 

Honor, I'm ready.  I can't find the document, but I do 

remember what my response was primarily. 

In the Defendants' Traditional and 

No-Evidence Motion for Summary Judgment, the Defendant does 

mention that I sought negligence per se claims and the gross 

negligent -- they sought summary judgment on the negligence 

per se and the gross negligence per se claims in violation of 

the Texas Property Code 12.002. 

He did state that the homeowner was not a 
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party to the assignment, however, the assignment that I 

reference in the Sixth Amended Petition, it was answer number 

D215032449, and that was an assignment from Countrywide Home 

Loans, Inc. to Bank of New York, which was done, I think, on 

February 17th, 2015.  At the time of that assignment, 

Countrywide Home Loans was a defunct entity and Nationstar 

was acting in the capacity as the attorney, in fact, for 

Countrywide, and they assigned the note to Bank of New York 

Mellon. 

At the time of that assignment, that 

instrument, which was the assignment of mortgage, corporate 

assignment of mortgage, Countrywide had no -- they had no 

interest in the property at that time. 

I did send a letter to Nationstar since they 

were the ones that executed that assignment on behalf of 

Countrywide and Bank of New York Mellon being the beneficiary 

of that note as their servicer.  I did send that to them 

asking them to release that lien against the property.  I 

sent that on or around May 16th, and I sent them another 

letter I think like June 2016.  They refused to release that 

lien, and according to the Texas Penal Code 32.46 and 32.49, 

collective or read together, 32.49 states that if there has 

been a lien on the property and you request them to execute 

or release and they do it within -- they do not do it within 

21 days, they have inferred that they intended to cause harm 
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or injury to the party that was affected. 

So that particular instrument, which is the 

instrument that I referenced in my Sixth Amended Petition, 

that was executed on February 17th, 2015, it was an 

assignment on the property, and at that time Countrywide had 

no interest in the property.  Nationstar served as their 

benefactor.  Bank of -- I mean, as the attorney for the 

assignor and Bank of New York Mellon, which is the 

Defendant's client, was the assignee.  And that conflicts 

with everything else that's been going on throughout this 

litigation. 

As a result of that, they violated the Texas 

Penal Code 32.49 because they did not release the lien when I 

asked them to.  According to 32.46, they filed that document 

to cause harm and to defraud me.  That's my position on that, 

as well as by filing that particular instrument, they secured 

execution of documents by deception. 

Bank of New York caused, I guess, Nationstar, 

their agent, to file that notice in the Tarrant County 

records to further put cloud -- put a cloud on my title while 

we're litigating.  And that's the assignment -- I don't know 

which assignment it was referencing in particular, but the 

assignment that I referenced in the Sixth Amended Petition, 

it was an assignment that was made on 02-17-15, from 

Countrywide Home Loans to their client, Bank of New York 
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Mellon, which was the alleged titleholder by the trustee's 

deed at that time.  Countrywide has been defunct since '08, 

and I brought that to their attention more than once, 

Nationstar's and The Bank of New York Mellon's.  

THE COURT:  Okay.  Do you want to address 

that directly?  

MR. DANNER:  Yes, Your Honor.  Thank you.  A 

couple of things here. 

First of all, she doesn't have standing to 

challenge any of this. 

Second of all, the penal -- 

THE COURT:  Why?  

MR. DANNER:  I apologize.  The section of my 

motion, one second.  All right, Judge.  Under the case law 

we've cited, Morlock v Bank of New York, that's a Houston 

case; Vazquez v Deutsche Bank, another Houston case; 

Rinagold, a federal court applying Texas law; in order to 

contest the validity of an assignment of mortgage, the 

plaintiffs must either be a party to the assignment or 

asserted as void, not merely voidable.  So third parties 

clearly lack the standing to challenge them.  

THE COURT:  So why is the assignment merely 

voidable as opposed to void if the entity supposedly 

assigning is defunct?  

MR. DANNER:  Well, and, Your Honor, this is 
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signed by an attorney in fact.  So it is not signed by a 

defunct corporation or defunct entity.  

THE COURT:  Well, can an attorney in fact 

represent a defunct corporation?  

MR. DANNER:  Well, I would put before the 

Court there's no evidence that it's defunct.  I know she said 

that, but there's certainly no evidence that Countrywide Home 

Loans, Inc. is a defunct corporation.  

THE COURT:  Okay.  

MR. DANNER:  So she doesn't have the ability 

to challenge this, in our estimation, and there's no proper 

evidence before the Court that it's otherwise ineffective or 

shouldn't be effective.  

THE COURT:  Okay.  All right.  Continue.  

MS. NICHOLSON:  Your Honor, based on 

Mr. Danner's statements, assuming that they are true and 

Countrywide is no longer -- is an active company, in that 

instance, on February 17th, 2015, at that particular time, 

Bank of New York Mellon had been assigned the deed, that 

assignment, the chain of title reflects that around May 2012, 

MERS assigned the Deed of Trust to Bank of New York Mellon, 

and that was in May of 2012. 

So in May of 2012, it went from MERS, which 

it was in the property records, and I think that assignment 

was D21503241, something like that, and MERS assigned the 
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Deed of Trust to Bank of New York Mellon at that time, and 

that's in 2012. 

Then in 2015, Countrywide Home Loans assigned 

the note to Bank of New York Mellon in 2015, under 

D215032449.  So there's a break in the chain of title 

assuming that Countrywide is not defunct.  However, I can 

pull up the FCC records that shows that, and you could take 

judicial notice that Countrywide was a defunct entity in 

2008, and Bank of America is a defendant in the current case, 

they were the ones that bought Countrywide Home Loans or 

assumed their assets.  So that, we can take judicial notice 

of that. 

But if this assignment is totally void, not 

voidable, because there's a gap in the chain of title between 

Bank of New York Mellon that was assigned the note in 2012, 

and then Countrywide assigned them the note again in 2015, 

the same note that was foreclosed on that's been litigated, 

but there's a gap in the chain, and within that gap, Bank of 

New York Mellon held the substitute trustee's deed on record 

at the court at that time, which was Deed 2121873272 

trustee's deed that was executed at the alleged foreclosure 

sale. 

So there's a gap in the chain of title 

between 2012, when MERS assigned Bank of New York Mellon the 

Deed of Trust, and there's -- there's a gap, and then in 
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2015, Countrywide assigned Bank of New York Mellon the same 

secured lien.  So there are questions about that. 

So me as a mortgagor, I can contest that 

assignment not being a party to it, as he claimed, which I 

think that case isn't applicable to this one, because there's 

a gap in the chain of title.  And according to their records 

that they signed in 2012, according to Bank of New York 

Mellon, and I think they've included that record in their 

summary judgment, there's a gap.  So there's a gap and the 

chain of title is void. 

And according to the county court records, 

they were -- MERS assigned the Deed of Trust to Bank of New 

York in 2012.  In 2012, Bank of New York Mellon held the 

substitute trustee's deed.  Then in 2015, Countrywide 

assigned the same deed that was wiped out during the 

trustee's sale that was assigned prior.  So there's a gap.  

So that assignment is void. 

I brought it to their attention, Bank of New 

York's agent's attention on several occasions.  They, of 

course, you know, reputed it.  So that's the determination 

that I'm here to make a determination on, and based on the 

Texas Penal Code and the actions that they've taken, that's 

my position.  

MR. DANNER:  Your Honor, this is -- this is 

all neither here nor there.  It has no relevance to what 
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we're doing, and -- first of all, I don't think that she has 

the 2012 anywhere in hers, so I don't know what to compare it 

to.  We may have it in ours, I haven't looked.  But at best, 

you have two parties assigning to the same party, so there's 

no -- and the other thing that I think the Plaintiff is not 

fully understanding the differences, is the holder of these 

documents, the owner of these documents as opposed to the 

various parties that are servicing on behalf of the owners 

and holders of the documents. 

And we keep throwing Bank of America and 

Nationstar in here when they are the people that are 

servicing the loan along the way, and it's transferred from 

one to the other, there's been a hand-off of that from one to 

the other; whereas, even according to Plaintiff's own 

argument here a minute ago, Bank of New York Mellon was 

signed this thing back in 2012.  There's a subsequent 

assignment to them in 2015.  That doesn't create any break in 

a chain of title. 

The other problem or issue here is the whole 

underlying issue in the case, which is that there was a 

foreclosure that was not valid, but that deed was recorded in 

the real property records.  And so that created this period 

of time, when, yes, they were the titleholder, but that's now 

been undone.  That was void.  That never should have happened 

because of the mistake in the document.  But that does not 
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create any gap in a chain of title, and it doesn't give this 

Plaintiff any standing to contest it. 

I understand she doesn't want these people to 

be able to have a loan on her house.  I understand she 

probably doesn't want to pay the money that she borrowed, but 

all of these different things that she's throwing in here 

don't change any of the ultimate underlying principle, which 

is, there was a borrowing of money, there was a mistake made, 

there was a substitute trustee's deed placed in the public 

records, there was a rescission of that placed in the public 

records.  I believe the Court just signed an order that's 

going to essentially void both of those and put the parties 

back into the position which they were before, and that's 

what she doesn't want.  She doesn't want to be back in the 

position she was before, even though, as I've stated and I 

think the Court has stated, she hasn't been dispossessed, she 

hasn't been damaged because she's been able to maintain her 

possession of the property during the entirety of the 

lawsuit.  So that's my response to that.  

THE COURT:  Anything further?  

MS. NICHOLSON:  Yes, Your Honor.  I 

understand Mr. Danner's position; however, they are 

judicially estopped from changing their position when they 

were favorable -- when they were gearing up, they were ruling 

based on the substitute trustee's deed back in 2012.  I 
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understand they did file a rescission or the substitute 

trustee did file a notice of rescission in the county clerk's 

office; however, that rescission was invalid, null and void 

from day one. 

So up until the day, today, you did sign the 

order saying the rescission deed is invalid; however, prior 

to today, those facts did not change from Judge Pierson's -- 

that day, when they filed that document in the Court as a 

deed holder, that did not change. 

So at the point -- my position is in February 

of 2015, when that assignment was made based on the same 

property, apparently, there's some disconnect somewhere 

withing the servicer, the banks, I don't know.  I've 

conferred with them over the past five years trying to get 

this corrected; however, no, I'm not just trying to not pay a 

loan.  That's not my position, Your Honor. 

My position is, I filed this initial lawsuit 

to enjoin a wrongful foreclosure, a post foreclosure eviction 

based on the fact that the deed was granted without the -- 

without the trustee being there to sell the property as he 

stated.  The Defendants have proffered no evidence to even 

prove that the trustee was in Tarrant County selling the 

property or if he was in Dallas selling the property.  All 

the evidence that's before us is that the deed that the 

affidavit -- that the substitute trustee's deed affidavit 
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affirms that the sale took place in Dallas County courthouse. 

Now they're saying that the sale took place 

in Tarrant County courthouse; however, they have no evidence 

from anybody that the sale took place ever.  And my position 

is, I feel that, and the evidence that's on record, reflects 

that the trustee executed the deed.

THE COURT:  Why does it now -- why does it 

now matter, if I've held that the rescission is effective, 

whether it was -- whether the foreclosure sale -- 

MS. NICHOLSON:  I apologize for that.  It 

makes no difference.  

THE COURT:  -- which is now rescinded, was 

the the sale occurred in Dallas County or in Fort Worth?  

MS. NICHOLSON:  Well -- 

THE COURT:  In other words, you're arguing 

facts in terms of different positions that they've taken, 

okay, that doesn't change the ultimate legal ruling one way 

or the other.  

MS. NICHOLSON:  Okay.  

THE COURT:  Okay?  So anything else you need 

me to consider?  

MS. NICHOLSON:  Well, the only thing I would 

ask you -- I mean, to consider, are the damages that were 

referenced in my response.  I can't find the response I had.  

I did file them, but I did identify some responses to their 
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motion referencing the damages that I have incurred over the 

past five years.  I would just like to add that. 

At some point, the trustee's, you know, 

responsibility had to end.  We've been litigating this for a 

while, and I'm ready for it to be over with just as the other 

clients are, but I just want to assure that the facts of the 

case are considered when making decisions.  And based on the 

facts that I provided in my response to the summary judgment, 

damages were incurred, they were identified, documents were 

attached, and that's my position, Your Honor.  

THE COURT:  Okay.  Address her damages, 

please.  

MR. DANNER:  Yes, sir.  May I approach, Your 

Honor?  

THE COURT:  Sure. 

MR. DANNER:  With respect to damages, I'm 

providing the Court -- and I've provided the Plaintiff with a 

copy of the Penal Code, the Bretton case, which is out of 

Houston, back in 2014.  I would direct the Court's attention 

to Page 6 of the opinion down in the bottom right-hand 

corner, and I'll read a quick passage and then give the Court 

my very brief argument. 

Here, the foreclosure has already occurred, 

such as in this case.  The appellees or plaintiff in this 

case available remedy for the wrongful foreclosure are money 
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damages or rescission of the sale.  Following the wrongful 

foreclosure sale conducted pursuant to a power of sale 

contained within the Deed of Trust, the mortgagor may elect 

to one, set aside the void deed; or two, recover damages.  

And this is important, in the amount of the value of the 

property less the indebtedness. 

So in this case, the deed is being set aside, 

so that's the remedy.  But even if we were looking at 

damages, it would only be as to the value of the property 

minus the indebtedness, because that is all of the damages 

that are available under these causes of action.  

THE COURT:  Well, let me ask you this.  

This -- this Pinnacle case is talking about an election of 

remedies.  Ordinarily an election of remedies is available to 

the party who's been injured, okay?  So how does the 

statutory rescission that you're relying on to rescind all of 

the wrongful foreclosure, how does that -- was that intended 

by the legislature to do away with the election of remedies? 

In other words, ma'am, either I rescind it, 

and there was never any foreclosure, or I enforce the 

foreclosure as is and you get evicted, but you're entitled to 

damages under these circumstances, okay?  And I don't know 

what those damages would be.  He's arguing that because the 

rescission is authorized under the statute, that that somehow 

affects your ability to elect the remedy under the 
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circumstances that's set forth in the Pinnacle case, and I 

don't have any means of gainsaying that one way or the 

other.  

MS. NICHOLSON:  Uh-huh.  

THE COURT:  But it does seem a little awkward 

that we go through this amount of litigation and then via a 

statute that comes in after the litigation is initiated, the 

defendant gets to come in and goes king's X, we've rescinded 

everything and we're picking your remedy, so we're not on the 

hook for any kind of damages. 

Any authority with regard to the new 

rescission statute as to whether or not it impacts a 

prevailing plaintiff's right to damages?  

MR. DANNER:  Judge, I want to make sure that 

we're talking about -- the rescission statute that Nationstar 

took advantage of to rescind the acceleration -- 

THE COURT:  Right. 

MR. DANNER:  -- is different from what's 

discussed in Pinnacle where there is a request for -- or a 

lawsuit for a wrongful foreclosure.  

THE COURT:  Pinnacle is talking about what 

the remedy is.  

MR. DANNER:  That's correct.  

THE COURT:  Y'all have essentially, though, 

by rescinding, you've essentially conceded that, in fact, the 
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foreclosure, as it proceeded through foreclosure, was 

wrongful; it was done without authority, okay? 

So if I were -- if I make a finding that it 

was done without authority, under ordinary circumstances it 

is the choice of the plaintiff, the property owner, who has 

been injured to make a decision as to whether or not to seek 

damages or to simply rescind the foreclosure.  Okay? 

And so by virtue of the rescission that has 

been authorized by the statute the last legislative session, 

that appears to give the wrongfully foreclosing entity the 

ability to make the election for the injured party. 

Now, I'm not saying that that's true, but I'm 

guessing there's no case law on that one way or the other.  

MR. DANNER:  You're correct.  

THE COURT:  Even if I were to find that you 

don't get to make that remedy, okay, and that she has an 

election of remedy here, the bottom line is -- is your choice 

in the matter, ma'am, is you either leave your home and you 

get damages, or you keep your home subject to the terms of 

the mortgage that you signed to begin with and the 

foreclosures is done, but you don't get both.  And that's the 

point of the case law that he's citing. 

So even if I ultimat- -- even if I ultimately 

make the decision that the statute -- statutory remedy that's 

been provided in terms of abandonment and rescission by the 
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legislature does not take away your right to enforce the 

foreclosure by seeking damages, okay, you don't get both.  

You can't have both.  So either the rescission stands, the 

foreclosure is gone, you do not get damages as a remedy, but 

you do have your title returned to you as part of the -- as 

part of my judgment, in which case, you would be a prevailing 

party, and any costs that you have incurred as a result of 

being a prevailing party would be forthcoming, would be a 

part of that judgment.  That would not include attorney's 

fees, but that would include your costs.  Or you take the 

position that we -- you're going to go for the damages, in 

which case the judgement is going to look awfully different, 

okay?  I'll take away the rescission, the foreclosure.  

You're basically saying, I want my damages, but you don't get 

to keep your property and damages at the same time.  

MS. NICHOLSON:  I understand that, Your 

Honor.  

THE COURT:  I don't think -- I -- no case has 

dealt with it, so you may end up having a decent point on 

appeal, but what I'm going to do is since I've already 

granted your summary judgment on the rescission, that the 

rescission was invalid because that's been your position -- 

MS. NICHOLSON:  Right.  

THE COURT:  -- and they've rescinded it, and 

therefore, the foreclosure is ineffective, I'm going to go 

Holly Bishop, CSR
Official Court Reporter, 342nd District Court

VOLUME 4 OF 5 VOLUMES 58

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



ahead and grant their summary judgment based upon the other 

authority that they've shown me, that essentially it's an 

economic loss and the wrong -- and the wrongful foreclosure 

remedy available here based upon their ability to rescind is 

rescission.  And so -- but that's what I'm going to do. 

But that may give you a point on appeal with 

regard to -- that you've been deprived of your ability to 

elect a remedy, but that's actually -- technically, nobody 

has raised that.  I've raised that sua sponte.  But it is a 

potential problem with regard to the ability -- clearly the 

legislature intended to facilitate the rescission of wrongful 

foreclosures, okay?  That's why the statute was put in so 

that could happen.  But they clearly weren't -- the issue of 

whether or not what impact that has on election of remedies, 

which is generally a common-law remedy, I don't -- I don't 

know whether they were paying attention to that or not, so...

Yes, ma'am?  

MS. NICHOLSON:  Your Honor, I have a 

question.  I guess in regards to what Mr. Danner was saying 

on the election of remedies and the rescission, now, I guess 

I'm getting confused about the rescission.  When you mention 

rescission of acceleration, are you talking about the notice 

that was filed, or are you talking about the abandonment of 

acceleration?  

THE COURT:  Ultimately, ma'am, you came to 
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me, you filed this lawsuit because they were trying to kick 

you out of your house because they had foreclosed. 

MS. NICHOLSON:  Right. 

THE COURT:  Okay?  And I granted the TRO 

initially because you provided me with sufficient evidence, 

initially sufficient evidence to demonstrate that the 

foreclosure had been wrongful.  Okay?  Then you removed it up 

to federal court -- 

MS. NICHOLSON:  They removed it three or four 

times.  

THE COURT:  I'm sorry.  They removed it up, 

it kept bouncing back and forth, and then ultimately I think 

it was Judge McBryde sent it back to me.  Okay?  And since 

that time -- but the bottom line, the essence of your causes 

of action has been a wrongful foreclosure cause of action.  

MS. NICHOLSON:  Right, Your Honor.  

THE COURT:  Okay?  And the only remedies 

available to you under a wrongful foreclosure cause of 

action, okay, are either, one, rescission of the foreclosure, 

which puts you back in the position of being the titleholder, 

okay, and in being -- and being -- you're in a position of 

being the titleholder and returning you to -- to the title 

that you held before the foreclosure occurred because it was 

the foreclosure that deprived you of title. 

MS. NICHOLSON:  Right, Your Honor.  
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THE COURT:  Okay?  So the harm was the 

depriving you of title.  So one remedy is to put you back in 

possession of title.  

MS. NICHOLSON:  Yes, Your Honor.  

THE COURT:  That's the rescission remedy. 

MS. NICHOLSON:  Okay. 

THE COURT:  And it rescinds the foreclosure, 

sends you back to having title and the property, okay?  But 

in doing that, it sends you back to the title you have in the 

property subject to any liens or anything of that nature that 

are on the property based upon the Promissory Note and the 

Deed of Trust.  It just puts you back where you were before 

the foreclosure.  

MS. NICHOLSON:  Okay, Your Honor.  

THE COURT:  The flip side of that is, and the 

other remedy, okay, that's available, is that, okay, I don't 

want my house, I want damages.  

MS. NICHOLSON:  Uh-huh.  

THE COURT:  And I want to move forward on the 

wrongful foreclosure.  They can have the house, they can have 

the foreclosure, okay, but I want damages, okay?  You can't 

have both.  

MS. NICHOLSON:  I understand that.  

THE COURT:  And if you were to choose damages 

under the circumstances, okay, they would be entitled to a 
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credit for the five years you've lived in the house since the 

foreclosure, because you -- you know it's -- it's messy, but 

that's -- you either get one or the other.  

MS. NICHOLSON:  Okay, Your Honor.  

THE COURT:  And so I'm going to hold that the 

legislature, by creating this rescission remedy for 

lienholders, is intended to limit the election of remedies 

available to the property owner under the circumstances, and 

effectively have transferred that election of remedies over 

to the mortgage holder under the circumstances. 

So I'm putting you back in your property, the 

remedy I'm going to grant with regard to this judgment is 

putting you back in the property.  I'm granting the summary 

judgment as to the causes of action, but that doesn't mean -- 

because I've also granted --

I've granted the two with regard to her 

motion for partial, okay, so what the judgment should reflect 

is that she's back to being titleholder before -- as before.  

The judgment should effectuate the rescission, and she's back 

to being titleholder under the circumstances. 

So since part of this was a dec action, why 

is she not entitled to attorney's fees on the dec action 

aspect of it, or is this just a straight-up wrongful 

foreclosure?  

MR. DANNER:  There's multiple reasons she's 
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not entitled to attorney's fees.  She doesn't have an 

attorney, she's not an attorney number one, so she's not 

entitled to fees.  Number two, it's not an appropriated dec 

action because all of the relief that can be granted under 

the breach of contract action subsumed, so there's no need 

for a dec action.  She would also, as the Court knows, be 

entitled had she had an attorney and other things had been 

different, to attorney's fees and breach of contract action, 

so -- if that was the case.  But she's doesn't have an 

attorney, so she's not entitled to attorney's fees, and she's 

not entitled to a declaratory judgment.  

THE COURT:  Okay.  She is entitled to costs, 

though.  Would you agree that she's the prevailing party 

under the circumstances?  

MR. DANNER:  I'm not going to argue.  

THE COURT:  Okay.  All right.  Then I'm going 

to grant your motion for summary judgment, but we probably 

need to enter a judgment that reflects all of those things, 

unless you think, y'all think that the judgment that I 

entered on your summary judgment -- I don't think it does it.  

I think there needs to be something that can be placed in 

the -- in the county records saying that she's adjudged to be 

as of, you know, as of this point the record holder.  

MR. DANNER:  Absolutely, Your Honor.  I had 

brought a separate order.  I think it is probably cleaner if 
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we have a final judgment that lays all of this out.  I will 

endeavor to draft that and provide it to Plaintiff.  

THE COURT:  All I'm going to do right now is 

make a docket entry that I'm granting the summary judgment, 

but I'm considering her to be the prevailing party entitled 

to costs, okay, and I'll leave you guys to work out what 

those costs are, if you can.  And if not, then we'll have 

another hearing as to costs. 

But a proposed judgment, which rescinds the 

foreclosure, puts her back in to being titleholder, but 

again, all that's going to do is put you back into the 

position you were in with regard to the mortgage and the Deed 

of Trust before the foreclosure, okay?  

MS. NICHOLSON:  Okay.  

THE COURT:  The -- the -- they -- and my 

understanding in doing that, is whoever the servicer is at 

this point in time, will -- will have to do the notice, et 

cetera.  

MR. DANNER:  Absolutely correct.  

THE COURT:  Okay?  

MR. DANNER:  Unless they want to get sued 

again.  

THE COURT:  Yeah, and otherwise, there will 

be another lawsuit, and I'll guarantee you they will transfer 

it back to me.  Okay?  
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MR. DANNER:  Yes, sir.  I will draft that 

judgment.  I will provide a copy to the Plaintiff, and I'll 

make sure that there's a provision for costs being awarded 

and making sure that there's a single document that can be 

recorded to put title back into the Plaintiff.  

THE COURT:  Okay.  Alrighty.  

MR. DANNER:  Thank you, Your Honor.  Anything 

else?  

THE COURT:  Any other matters we need to take 

up at this time?  

MR. DANNER:  Not from us, Your Honor.  

THE COURT:  Okay.  

MR. DANNER:  Can we be excused?  

THE COURT:  Sure. 

(End of proceedings.)
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WITNESS MY OFFICIAL HAND this the     day of                          

2018.

/s/ Holly Bishop
HOLLY BISHOP, TEXAS CSR 3095

                    Expiration Date:  12-31-19
     Official Court Reporter

342nd District Court
                         100 N. Calhoun Street

Fort Worth, Texas  76196
T - 817.884.2712
F - 817.884.3322
M - hbbishop@tarrantcounty.com

Holly Bishop, CSR
Official Court Reporter, 342nd District Court

VOLUME 4 OF 5 VOLUMES 67

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25


	I did not dispute the acceleration or talkabout the acceleration until after the four years had passed.As Mr. Danner stated, we have been litigating for five years.At no time has the Defendants filed a counterclaim forjudicial foreclosure or foreclose on the note or even anon-judicial foreclosure.



