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Lisa M. Tatum
President, State Bar of Texas

LISA M. TATUM
PRESIDENT

Direct Correspondence to:
LM TATUM, PLLC

111 SOLEDAD ST., STE. 358
SAN ANTONIO, TX 78205

TEL:  (210) 299-7616
FAX:  (210) 299-7716

LTatum@Tatum-Law.com



© STATE BAR OF TEXAS xiii
(10/19)

Preface

While representing numerous clients during the savings and loan and foreclosure crisis of the 
late 1980s and early 1990s, Bill Locke and Marty Novak recognized the need for a lawyers’ 
guide to Texas foreclosure practice. For the last twenty-three years, beginning in 1991, Mr. 
Locke and Mr. Novak have devoted countless hours to writing, editing, and supplementing 
two editions of the State Bar’s Texas Foreclosure Manual. Except from a harried lawyer who 
knew little about foreclosure but breathed a sigh of relief and a silent “thank you” when dis-
covering the treasure trove of materials in the Texas Foreclosure Manual, Mr. Locke and Mr. 
Novak have worked on the manual with little fanfare or recognition.

Because securitization has radically changed mortgage banking and brought with it radical 
changes to foreclosure practices, Mr. Locke and Mr. Novak recognized the need for a new 
edition of the Texas Foreclosure Manual that melded the still relevant presecuritization mate-
rials from the first two editions of the manual with the new developments in foreclosure law 
caused by the mortgage banking meltdown and foreclosure crisis that began in 2008. The 
mechanics of conducting a foreclosure (that is, the demand, cure, acceleration, notice of sale, 
and public sale process outlined in the previous two editions) have remained the same. But 
the answers to questions like who has the authority to foreclose, whether the law pertaining 
to the note or the deed of trust controls the foreclosure process, the effect of the mortgage 
servicer replacing the owner or beneficiary of the note in foreclosure, the role of MERS in 
the foreclosure process, and the merits of new legal theories and defenses have changed sig-
nificantly since the second edition of the manual was published.

This new third edition of the Texas Foreclosure Manual updates the current body of foreclo-
sure law and practice and continues the tradition of serving as one of the premier guides on 
how to conduct a Texas foreclosure. 

While Mr. Locke and Mr. Novak remain active as editors and contributors to the production 
of a new edition of the manual, the authorship and format of the third edition have changed 
significantly.

Adopting the motto that “a team that divides its tasks multiplies its success,” twenty-one 
lawyers with hands-on, down-in-the-trenches experience in prosecuting or defending fore-
closures on a daily basis agreed to contribute their foreclosure expertise by updating and 
drafting new chapters for the third edition of the Texas Foreclosure Manual. Consequently, 
anyone using the new edition of the manual will be guided by lawyers whose contribution to 
the manual is the result of actually handling hundreds of matters related to their area of fore-
closure specialization.
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Besides the introduction of new contributing authors to the manual, the format of the third 
edition has also changed. The first seventeen chapters provide a general overview of the var-
ious elements that are important to consider in conducting a foreclosure. The subsequent 
chapters compose the “how-to-do” section of the manual. In the final eighteen chapters, sub-
ject matter experts guide the reader through how to conduct a residential or commercial fore-
closure and the more esoteric foreclosure areas like property owners association liens, 
reverse mortgages, and property tax loan foreclosures, and they address changes in specific 
areas of law, such as environmental issues affecting foreclosure, the Servicemembers Civil 
Relief Act, and the role of Mortgage Electronic Registrations Systems, Inc. 

The objective of the third edition of the Texas Foreclosure Manual is to make it the best 
source of foreclosure expertise available. Lawyers—being lawyers—may not agree with the 
editors’ and contributors’ opinions on the law or how to handle certain aspects of a foreclo-
sure. In this regard, we believe Thomas Jefferson’s maxim: “An error in opinion can be toler-
ated if reason or methodology is free to correct the opinion.” With this premise in mind, any 
reader may contact the editors with a written rejoinder so that any necessary clarification or 
correction can be made at TexasBarBooks, State Bar of Texas, P.O. Box 12487, Austin, Texas 
78711-2487, books@texasbar.com.

Tommy Bastian, General Editor 
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Preparing Word Forms for E-Filing (Windows)

Using Word version 2007 or later, to remove personal information, hidden text, and other metadata 
before filing or sharing a document electronically, launch the “Inspect Document” tool. 

1. Go to File > Info > Check for Issues > Inspect Document (Alt + F + I + I + I).

Notes for Other Software

o Word for Macintosh: See the section titled “Remove 
Metadata” in the document named “Macintosh--How to Use 
the Word Forms” included with the digital download.

o WordPerfect: To remove metadata from forms saved as 
WordPerfect files (version X3 or later), launch the “Save 
Without Metadata” tool (File > Save Without Metadata, or 
Alt + F + M).
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2. In the “Document Inspector” window that opens, select the categories desired by checking the 
appropriate boxes (be certain to check the “Hidden Text” box to ensure that any remaining red, 
hidden instructional text in the document will be also be detected) and click the “Inspect” button.

3. In the second “Document Inspector” window that opens, review and remove any metadata found 
as desired.

CAVEAT: Although the above steps should remove basic metadata and the form instructions from the 
Word forms, electronic files contain all manner of metadata. It’s wise to familiarize yourself with the 
types of data stored by any software you use in the types of files you plan to share and reasonable 
measures available to remove that data before sharing.
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License and Limited Warranty

Grant of license: The material in the digital product and in the documentation is copyrighted by the 
State Bar of Texas (“State Bar”). The State Bar grants you a nonexclusive license to use this material 
as long as you abide by the terms of this agreement.

Ownership: The State Bar retains title and ownership of the material in the digital files and in the 
documentation and all subsequent copies of the material regardless of the form or media in which or 
on which the original and other copies may exist. This license is not a sale of the material or any copy. 
The terms of this agreement apply to derivative works.

Permitted users: The material in these files is licensed to you for use by one lawyer and that law-
yer’s support team only. At any given time, the material in these files may be installed only on the 
computers used by that lawyer and that lawyer’s support team. That lawyer may be the individual 
purchaser or the lawyer designated by the firm that purchased this product. You may not permit other 
lawyers to use this material unless you purchase additional licenses. Lawyers, law firms, and law 
firm librarians are specifically prohibited from distributing these materials to more than one 
lawyer. A separate license must be purchased for each lawyer who uses these materials. For 
information about special bulk discount pricing for law firms, please call 1-800-204-2222, ext. 1402, 
or 512-427-1402. Libraries not affiliated with firms may permit reading of this material by patrons of 
the library through installation on one or more computers owned by the library and on the library’s 
network but may not lend or sell the files themselves. The library may not allow patrons to print or 
copy any of this material in such a way as would infringe the State Bar’s copyright.

Copies: You may make a copy of the files for backup purposes. Otherwise, you may copy the mate-
rial in the files only as necessary to allow use by the users permitted under the license you purchased. 
Copyright notices should be included on copies. You may copy the documentation, including any 
copyright notices, as needed for reference by authorized users, but not otherwise.

Transfer: You may not transfer any copy of the material in the files or in the documentation to any 
other person or entity unless the transferee first accepts this agreement in writing and you transfer all 
copies, wherever located or installed, of the material and documentation, including the original pro-
vided with this agreement. You may not rent, loan, lease, sublicense, or otherwise make the material 
available for use by any person other than the permitted users except as provided in this paragraph.

Limited warranty and limited liability: THE STATE BAR MAKES NO WARRANTIES, EXPRESS OR 
IMPLIED, CONCERNING THE MATERIAL IN THESE FILES, THE DOCUMENTATION, OR THIS AGREE-
MENT. THE STATE BAR EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES, INCLUDING THE 
IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE. THE 
MATERIAL IN THE FILES AND IN THE DOCUMENTATION IS PROVIDED “AS IS.”

THE STATE BAR SHALL NOT BE LIABLE FOR THE LEGAL SUFFICIENCY OR LEGAL ACCURACY OF 
ANY OF THE MATERIAL CONTAINED IN THESE FILES. NEITHER THE STATE BAR NOR ANY OF THE 
CONTRIBUTORS TO THE MATERIAL MAKES EITHER EXPRESS OR IMPLIED WARRANTIES WITH 
REGARD TO THE USE OR FREEDOM FROM ERROR OF THE MATERIAL. EACH USER IS SOLELY 
RESPONSIBLE FOR THE LEGAL EFFECT OF ANY USE OR MODIFICATION OF THE MATERIAL.
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IN NO EVENT SHALL THE STATE BAR BE LIABLE FOR LOSS OF PROFITS OR FOR INDIRECT, SPE-
CIAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, EVEN IF THE STATE BAR HAS BEEN ADVISED OF 
THE POSSIBILITY OF THOSE DAMAGES. THE STATE BAR’S AGGREGATE LIABILITY ARISING FROM 
OR RELATING TO THIS AGREEMENT OR THE MATERIAL IN THE FILES OR IN THE DOCUMENTATION 
IS LIMITED TO THE PURCHASE PRICE YOU PAID FOR THE LICENSED COPYRIGHTED PRODUCT. THIS 
AGREEMENT DEFINES YOUR SOLE REMEDY.

General provisions: This agreement contains the entire agreement between you and the State Bar 
concerning the license to use the material in the files. The waiver of any breach of any provision of 
this agreement does not waive any other breach of that or any other provision. If any provision is for 
any reason found to be unenforceable, all other provisions nonetheless remain enforceable.
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Introduction

The Texas Foreclosure Manual, third edition, is more than a form book. It is a practice guide for 
attorneys in Texas who handle foreclosure matters. This third edition of the manual reflects major 
changes in organization and adds a significant amount of new content not available in the previous 
edition, with many improvements for the user. The online subscription version of the Texas 
Foreclosure Manual is internally hyperlinked and fully word-searchable, allowing quick and easy 
launching of a desired form into word-processing software.

§ 1 Practice Notes

The practice notes are short synopses of the law, 
designed to serve as a primer to the very basic 
matters involved in a particular chapter. These 
notes are, at most, black-letter law and do not try 
to resolve questions in controversial areas. For 
the attorney experienced with foreclosure 
matters, these notes should serve as a reminder of 
some of the basics; for the attorney not so 
experienced, they should provide an orientation 
to the major matters with which the attorney 
needs to be concerned when contemplating a 
particular cause of action. 

Each chapter has a detailed table of contents at 
its beginning to aid in finding material.

§ 2  Forms

The forms in this manual (except those 
promulgated by the Texas Supreme Court or the 
Internal Revenue Service) are based on those the 
authors have originated for use in their own 
practice. The style should not be regarded as 
superior to others; however, an effort has been 
made to avoid ambiguous, cumbersome, or 
unnecessary wording. Many attorneys may 
prefer their own style for certain forms—for 
example, in closings and signature blocks for 
letters—or may want to add language or revise 
some forms, especially if local practice warrants

such change. Some forms may be copied 
verbatim. For example, chapter 2 contains 
forms, such as the attorney’s foreclosure 
checklist, that may be duplicated for use in the 
attorney’s office.

1. Optional content

Within major sections of the text of forms, 
optional paragraphs or items are usually 
identified by boxed instructions. Because the 
manual can cover only relatively common 
situations in foreclosure cases, language needed 
to address an atypical issue in a particular case 
may not appear in the form. The user must take 
care both to eliminate language appearing in the 
form that is not appropriate for the particular case 
and to add any language needed for the particular 
case that does not appear in the form.

2. Typeface conventions

Two typefaces are used in the forms. Material in 
Times Roman (like most of this page) is 
appropriate for inclusion in a finished form. In 
contrast, Arial type is used for boxed instructions. 
When Arial type is used within the form itself 
(rather than in a box), it appears in boldface for 
emphasis. 

© STATE BAR OF TEXAS
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3. Bracketed material

Several types of bracketed material appear in the 
forms.

Choice of terms. In a bracketed statement such 
as “[trustee/substitute trustee],” the user must 
choose between the terms or phrases within the 
brackets. The choices are separated by forward 
slash marks.

Optional words. In a phrase such as “Note [and 
Security Agreement],” the user must determine 
whether to include the phrase “and Security 
Agreement.”

Substitution of terms. In a bracketed statement 
such as “[name of noteholder],” the user is to 
substitute the name of the noteholder rather than 
type the bracketed material verbatim. 

Instructions for use. Material such as “[include 
if applicable: . . . ]” provides instructions for 
completing the finished form and should not be 
typed verbatim in the document. Bracketed 
instructions at the beginning of almost all the 
forms refer the user to section 3 of this 
introduction for instructions about composing the 
caption of the form.

4. Blank lines

Signature lines appear as blank lines. Spaces for 
dates, times, and amounts that would be filled in 
after the document is prepared also appear as 
blank lines. (If an actual date, time, or amount 
should be inserted in the form when it is 
prepared, “[date],” “[time],” or “$[amount]” 
appears instead.)

5. Language in boxes

Language in boxes is not to be typed in the 
finished document but constitutes instructions, 
usually either telling the user whether to use the 
form language following the box, describing 
what information should be included at that point 
in the finished document or attached to it, or 

providing cautionary reminders about use of the 
form language.

6. Form numbers

Forms are numbered in sequence within each 
chapter. All forms begin with the number of the 
chapter, which is followed by a hyphen and the 
number of the form within the chapter. This 
system is used to permit future expansion of any 
chapter without requiring the rearrangement of 
the entire book.

7. Captions

An example of the caption that should precede 
the form title is not reprinted in the forms that 
require it. Typical case styles are discussed in 
section 3 below.

8. Online subscription

The online subscription version of the Texas 
Foreclosure Manual contains the entire text of 
the manual and is searchable and hyperlinked to 
allow for easy, rapid navigation to topics of 
interest. Also included are electronic versions of 
all State Bar of Texas–copyrighted forms from 
the manual as editable Word files as well as 
printable or downloadable PDF files of forms 
available from the IRS or the Texas Supreme 
Court, all linked from the online subscription 
web pages for easy retrieval.

Applicable Texas and federal case and statute 
citations in the practice notes and forms 
instructions are linked to case reports and main 
code sections cited via Casemaker online.

Caveat: Note that the word-processing forms 
included with the online subscription contain 
instructional language as hidden text. Be aware 
that this language will be included in your 
completed forms unless you specifically delete 
it.
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§ 3 Captions of Forms

1. Court Designations for Caption of 
Petition

Although no statute or rule prescribes the form 

for identifying in the caption the state court in 

which the petition is filed, the court and county 

should be named. If one of several courts may 

hear the case, as in counties with several district 

courts and county courts at law, the caption 

should have a blank on which the clerk can write 

the appropriate number when the petition is filed. 

The court designations set out below are 

recommended for captions.

District Court

IN THE DISTRICT COURT
OF __________ COUNTY, TEXAS
__________ JUDICIAL DISTRICT

Constitutional County Court

IN THE COUNTY COURT
OF __________ COUNTY, TEXAS

Unnumbered County Court at Law

IN THE COUNTY COURT AT LAW
OF __________ COUNTY, TEXAS

Numbered County Court at Law

IN THE COUNTY COURT AT LAW
NUMBER _____ OF
_________ COUNTY, TEXAS

Justice Court

IN THE JUSTICE COURT
FOR PRECINCT NUMBER _____
OF __________ COUNTY, TEXAS

2. Appearance of Caption

The generally accepted appearance for captions 

in Texas pleadings has the cause number at the 

top center of the first page, the parties on the left, 

the court designation on the right, and a dividing 

line between the two, as set out below. Some 

counties may reverse the appearance of the court 

and cause number.

No. 00–12345

PAUL PAYNE § IN THE DISTRICT COURT

Plaintiff §

§ OF TRAVIS COUNTY, TEXAS

v. §

§

DON DAVIS §

Defendant § 345th JUDICIAL DISTRICT
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For probate-related pleadings, see the following example.

No. 00–12345

In re Estate of §

§

[Name of debtor] § [Court designation]

§

Deceased §

§ 4 Page Numbers

Page numbers are consecutive for both practice 
notes and forms within each chapter. Practice 
notes begin with the number of the chapter, 
followed by the number of the page within the 
chapter. Forms begin with the number of the 
form, followed by the number of the page within 
the form. This system is used to permit revisions 
within any chapter or form without renumbering 
the pages in the remaining chapters.

§ 5 Corrections and Updates

In drafting the manual, the authors devoted a 
great deal of effort to making it error free, but it 
undoubtedly contains some errors. We would 
appreciate your pointing out any errors you find 
in the manual as well as any revisions you 
believe are advisable. Please mail any 
corrections or suggestions to the following 

address:

Director, TexasBarBooks
State Bar of Texas
P.O. Box 12487
Austin, TX 78711-2487 
books@texasbar.com

Periodic updating of the manual is planned to 
reflect changes in the law. It is also expected that, 
over time, additional topics will be covered and 
the scope of coverage of existing topics will be 
expanded. We welcome your suggestions about 
new topics that you would find helpful. Please 
send your suggestions to the address shown 
above.




