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CAUSE NO. 342-262692-12 
 

HARRIET NICHOLSON, 
 
 Plaintiff, 

§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

v. § 
§ 

 
OF TARRANT COUNTY, TEXAS 

THE BANK OF NEW YORK MELLON 
FKA THE BANK OF NEW YORK AS 
TRUSTEE FOR THE 
CERTIFICATEHOLDERS OF CWMBS, 
INC., CWMBS REFORMING LOAN 
REMIC TRUST CERTIFICATES 
SERIES 2005-R2, et al. 
 
 Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
 
 
 
 
 
 
 

342nd JUDICIAL DISTRICT 

DEFENDANTS’ RESPONSE TO PLAINTIFF’S 
AMENDED MOTION FOR SANCTIONS 

 
COME NOW, Defendants the Bank of New York Mellon fka the Bank of New York as 

Trustee for the Certificateholders of CWMBS, Inc., CWMBS Reforming Loan Remic Trust 

Certificates Series 2005-R2, Bank of America N.A., ReconTrust Company N.A., Melanie 

Cowan, and Countrywide Home Loans, Inc. (collectively, “Defendants”), as well as McGlinchey 

Stafford, PLLC, R. Dwayne Danner, Barry McCain, and Daniel Troiano, and file this Response 

to Plaintiff’s Amended Motion for Sanctions. In support, Defendants would respectfully show 

the following. 

I.    
INTRODUCTION 

1. Plaintiff seeks to have Defendants, and their Counsel, sanctioned for attaching a 

2016 statutory notice of rescission of acceleration of loan maturity to Defendants’ motion for 

summary judgment in February of 2017. In this lawsuit, Plaintiff has sued Defendants alleging, 

among other things, that the statute of limitations for lien enforcement under Section 16.035 of 
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the Civil Practice and Remedies Code has expired and Defendants’ lien is therefore void and 

invalid. Defendants responded by attaching a statutory notice of rescission of acceleration, which 

is expressly permitted under Section 16.038, which conclusively disproved Plaintiff’s claim and 

allegation. Plaintiff offers little explanation for how or why this statutory notice of rescission was 

meritless or filed in bad faith. Instead, it seems clear that Plaintiff is displeased with the Court’s 

adjudication of her claims, and is unhappy with the existence of unfavorable evidence. The fact 

that Plaintiff’s claims have been dismissed on summary judgment, based on legally proper 

summary judgment evidence, does not render Defendants’ or Counsel’s conduct sanctionable.  

II.    
ARGUMENTS AND AUTHORITIES 

2. Sanctions are available under Rule 13 of the Texas Rules of Civil Procedure, as 

well as under Section 10.004 of the Texas Civil Practice and Remedies Code. Section 10.004 

allows sanctions to be awarded if a party or counsel files a pleading or motion in violation of 

Section 10.002, including for an “improper purpose, including to harass or to cause unnecessary 

delay” or that presents a “claim, defense, or other legal contention” that is not “warranted by 

existing law or by a nonfrivolous argument for the extension, modification, or reversal of 

existing law or the establishment of new law.”1  

3. Under Rule 13 of the Texas Rules of Civil Procedure, sanctions may be awarded 

if a party or counsel presents a pleading or motion that is both “groundless and brought in bad 

faith” or that is both “groundless and brought for the purpose of harassment.”2 Like Section 

10.004, “groundless” under Rule 13 means a claim or argument has “no basis in law or fact and 

                                                 
1 Tex. Civ. Prac. & Rem. Code § 10.004. 
2 Tex. R. Civ. P. 13. 
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not warranted by good faith argument for the extension, modification, or reversal of existing 

law.3 Sanctions may not be imposed under Rule 13 “except for good cause.”4 

4. Under Rule 13, the trial courts “shall presume that pleadings, motions, and other 

papers are filed in good faith.”5 Thus, Plaintiff—as the party seeking sanctions—has the burden 

to overcome the presumption that Defendants’ conduct was in good faith. Although the text of 

Section 10.001 of the Civil Practice and Remedies Code does not explicitly require the trial 

courts to presume conduct in good faith, the Texas Supreme Court and various intermediate 

appellate courts have extended the good faith presumption found in Rule 13 sanctions claims 

under Section 10.001.6  

5. The gist of Plaintiff’s argument for sanctions is that Defendants attached a 2016 

statutory notice of rescission of acceleration to their motions for summary judgment in 2017 and 

2019. Plaintiff contends that foreclosure was completed in 2012, the rescission of foreclosure in 

2014 was not proper, and therefore, Defendants’ reliance on the 2016 statutory notice of 

rescission of acceleration was sanctionable.7 

6. Plaintiff has offered no compelling legal authority to support her claim that 

Defendants’ reliance on the 2016 notice of rescission was groundless and in bad faith. Because 

the Court must presume good faith, Plaintiff’s failure to do so causes her motion to fail. 

7. Indeed, despite Plaintiff’s characterization of Defendants’ reliance on the 2016 

notice of rescission as having been done in bad faith, the statutory notice of rescission directly 

                                                 
3 Tex. R. Civ. P. 13. 
4 Tex. R. Civ. P. 13. 
5 Tex. R. Civ. P. 13; see also GTE Comms. Sys. v. Tanner, 856 S.W.2d 725, 729 (Tex. 1993); Trimble v. Itz, 898 
S.W.2d 370, 373 (Tex. App.—San Antonio 1995), writ denied, 906 S.W.2d 481 (Tex. 1995). 
6 See Low v. Henry, 221 S.W.3d 609, 614 (Tex. 2007); Thottumkal v. McDougal, 251 S.W.3d 715, 718 (Tex. App.—
Houston [14th Dist.] 2008, pet. denied); Save Our Springs Alliance, Inc. v. Lazy Nine MUD, 198 S.W.3d 300, 321 
(Tex. App.—Texarkana 2006, pet. denied). 
7 See Plaintiff’s Motion at pp. 6-7. 
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responded to, and conclusively disproved one of Plaintiff’s liability claims.8 It is difficult to 

imagine a scenario in which moving for summary judgment and submitting evidence that 

disproves an adverse litigant’s liability claim is sanctionable. Plaintiff argues in her motion for 

sanctions that the statutory rescission notice was “submitted in bad faith” because “it is 

counterintuitive to argue that BONYM abandoned acceleration when it actually foreclosed.”9  

8. But in her sixth amended complaint—the live pleading at the time Defendants 

moved for summary judgment—Plaintiff pleaded Defendants’ lien was void, and barred from 

enforcement under the four year limitations period for lien enforcement under Section 16.035 of 

the Texas Civil Practice & Remedies Code.10 Defendants reliance on the statutory notice of 

rescission, contrary to Plaintiff’s argument in her motion, is not groundless as Section 16.038 of 

the Civil Practice and Remedies Code specifically authorizes such a notice to counter the running 

of limitations under Section 16.035.11 

9. Section 16.038 of the Civil Practice and Remedies Code provides that if “the 

maturity date” of a note has been “accelerated, and the accelerated maturity date is rescinded or 

waived in accordance with this section before the limitations period expires, the acceleration is 

deemed rescinded and waived and the note . . . shall be governed by Section 16.035 as if no 

acceleration had occurred.”12 Moreover, Section 16.038(d) specifically provides that a statutory 

rescission notice served under Section 16.038 “does not affect a lienholder's right to accelerate 

the maturity date of the debt in the future nor does it waive past defaults.”13 

                                                 
8 See Exhibit 1, Affidavit of R. Dwayne Danner. 
9 See Motion, at p. 10. 
10 See Pltf’s Sixth Amended Complaint, at ¶ 84 (“Plaintiff alleges the Deed of Trust (D201015378) that is the 
subject of this lawsuit is void pursuant to Texas Civil Practice and Remedies Code § 16.035(d) and consequently the 
Bank of New York Mellon and its successor(s) and any servicer acting on behalf of the Bank of New York Mellon 
and its successor(s) is barred from enforcing their rights under the Deed of Trust (and foreclosing on the Property”)). 
11 See Exhibit 1, Affidavit of R. Dwayne Danner. 
12 Tex. Civ. Prac. & Rem. Code § 16.038(a). 
13 Tex. Civ. Prac. & Rem. Code § 16.038(d). 
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10. Defendants’ statutory rescission notice, pursuant to Section 16.038, was precisely 

the sort of notice that rescinded acceleration of the loan within four years of acceleration, 

resetting the statute of limitations under Section 16.035, and conclusively disproved Plaintiff’s 

limitations claim as a matter of law. That Defendants re-accelerated the loan balance at a later 

date—as was their right pursuant to Section 16.038(d)—is no indication of bad faith conduct or 

the submission of a legally groundless argument. 

11. In short, Defendants’ filed motions for summary judgment, addressing Plaintiff’s 

limitations claim under Section 16.035 of the Civil Practice and Remedies Code.14 Defendants 

attached a statutory notice of rescission of acceleration to counter Plaintiff’s claim.15 Such a 

rescission notice is specifically authorized by Section 16.038 of the Civil Practice and Remedies 

Code.16 The Court must presume Defendants’ reliance on such evidence to be in good faith, and 

Plaintiff offers no evidence to counter that presumption. That Defendants filed a motion for 

summary judgment against Plaintiff’s liability claim, attaching summary judgment evidence that 

conclusively disproved Plaintiff’s claim, does not constitute bad faith or the assertion of a 

groundless legal position.17 The fact that Plaintiff is unhappy with the outcome of this suit does 

not render Defendants’ conduct sanctionable. The Court should deny Plaintiff’s Motion. 

III. 
CONCLUSION 

12. For these reasons, Defendants and their counsel respectfully request that the Court 

deny Plaintiff’s Amended Motion for Sanctions, and grant such other and further relief to which 

Defendants may be justly entitled. 

 

                                                 
14 See Exhibit 1, Affidavit of R. Dwayne Danner. 
15 See Exhibit 1, Affidavit of R. Dwayne Danner. 
16 See Tex. Civ. Prac. & Rem. Code § 16.038. 
17 See Exhibit 1, Affidavit of R. Dwayne Danner. 
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     Respectfully submitted, 

By: /s/ R. Dwayne Danner    
        R. DWAYNE DANNER 
 State Bar No. 00792443 
 ddanner@mcglinchey.com 

DANIEL P.   TROIANO 
State Bar No. 24106520 

 dtroiano@mcglinchey.com 
MCGLINCHEY STAFFORD, PLLC 
Three Energy Square 
6688 North Central Expressway, Suite 400 
Dallas, Texas 75206 
Telephone: (214) 445-2445 
Facsimile: (214) 445-2450  

  
 ATTORNEYS FOR DEFENDANTS 
 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on October 13, 2020, I served all parties of record electronically or 
by another manner authorized by the TEXAS RULES OF CIVIL PROCEDURE, as indicated below. 

 
Via eFile.TXCourts.Gov 

 
Harriet Nicholson 

2951 Santa Sabina Drive 
Grand Prairie, Texas 75052 

Harrietnicholson@yahoo.com    
 

Plaintiff Harriet Nicholson, Pro Se 
 

Via eFile.TXCourts.Gov 
 

Crystal G. Gibson 
Barrett Daffin Frappier Turner & Engel, LLP 

4004 Belt Line Road, Suite 100 
Addison, Texas 75001 

CrystalR@bdfgroup.com 
 

Attorney for Defendant David Stockman 

 
/s/ R. Dwayne Danner   
R. DWAYNE DANNER  
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Exhibit “1” 
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