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UPL: UNLICENSED, UNWANTED
AND UNWELCOME

It has become a maxim of the legal profession that
where the law ends tyranny begins.! Unfortunately, in
Texas today, where the authorized practice of law
ends, the unauthorized practice of law (UPL) begins,
and brings with it abuse of those individual rights each
lawyer is sworn to uphold. To protect the public, our
profession not only supervises and disciplines its own,
but attempts to stop UPL through the volunteer efforts
of those lawyers and lay people who serve on the
Texas Unauthorized Practice of Law Committee
(UPLC).

I. THE SOURCE OF THE UPLC’S POWERS

The Texas Supreme Court regulates the practice
of law in Texas. Independent of any statutory
authority, the Supreme Court has the inherent power to
regulate the practice of law in Texas for the benefit and
protection of the justice system and the people as a
whole.? The Texas legislature has supplemented this
authority with Chapter 81 of the State Bar Act.?

Chapter 81 of the State Bar Act authorizes the
Supreme Court to appoint a nine-member committee,
comprised of six lawyers and three lay persons, that is
charged with eliminating UPL, including if necessary
by filing suit.*

Texas has other statutes and rules, both civil and
criminal, that prohibit UPL:

*  Section 83.001 of the State Bar Act prohibits
most non-lawyers from charging or receiving
a fee for preparing real estate instruments;

*  Section 38.122 of the Penal Code prohibits a
person, with intent to obtain an economic
benefit, from falsely holding himself out as a
lawyer;

*  Section 38.123 of the Penal Code prohibits a
person, with an intent to obtain an economic
benefit, from (a) contracting with persons to
represent them in regard to causes of action
for personal injuries or property damages, (b)
advising persons as to their rights and
advisability of making claims for personal
injuries or property damages, or (c) advising
persons as to whether to accept a settlement
of claims for personal injuries or property
damage;

* DR 5.05 prohibits a lawyer from aiding a
non-lawyer in UPL and from committing
UPL in another jurisdiction;

* DR 5.04(a) prohibits fee splitting between a
lawyer and a non-lawyer; and

* DR 5.04(b) prohibits a lawyer from forming
a partnership with a non-lawyer to practice
law

* DR 8.04(a)(11) prohibits a lawyer from
practicing law during an administrative
suspension.

The purpose of UPL laws is to protect the public from
persons who are inexperienced and unlearned in legal
matters who attempt to practice law without first
qualifying themselves through courses of study or who
may be morally unfit to practice law.’

Il. THE HISTORY OF THE UPLC

The first UPL committee in Texas was created in
1932 by the Texas Bar Association (predecessor to the
State Bar of Texas) and was called the Committee on
the Lay and Corporate Encroachment of the Practice of
Law. The first job of the committee was to draft a
statute defining the practice of law and prohibiting
UPL. The statute was drafted in 1933 and the
committee was renamed the Committee on Unlawful
Practice of Law.

The UPLC was created following the creation of
the State Bar of Texas in 1939. The Texas Supreme
Court initially adopted rules that authorized the UPLC
to assist local grievance committees to investigate
UPL, but did not authorize the UPLC to prosecute
lawsuits. The UPLC’s role was largely advisory. The
investigation and prosecution of UPL was left to the
local grievance committees.

In 1952, the Texas Supreme Court adopted rules
establishing the UPLC as a permanent entity and
giving the UPLC investigative and prosecutorial
powers, as well as the duty to inform the State Bar and
others about UPL. From 1952 to 1979, the UPLC’s
members were appointed by the State Bar. In 1979,
the UPL statute was amended to require that members
of the UPLC be appointed by the Supreme Court.°

I1l. DUTIES OF THE UPLC
Section 81.104 of the State Bar Act states that the
UPLC shall:

(1) keep the Supreme Court and the State Bar
informed with respect to:

(A) the unauthorized practice of law by lay
persons and lay agencies and the
participation of attorneys in that
unauthorized practice of law; and

(B) methods for the prevention of the
unauthorized practice of law; and
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(2) seek the elimination of the unauthorized
practice of law by appropriate actions and
methods, including the filing of suits in the
name of the committee.’

In order to accomplish these duties, the UPLC meets
quarterly to discuss committee business, to hear reports
from its subcommittees, and to act on requests from the
subcommittees for authority to file law suits to enjoin
or motions for contempt to punish UPL violations.
The UPLC’s expenses are reimbursed by the State
Bar.® The UPLC, its members, investigators and
complaining witnesses enjoy absolute immunity.®

The UPL statutes do not give the UPLC any
adjudicative powers. The UPLC utilizes the courts to
determine what is UPL and to eliminate UPL. The
UPLC is prohibited by the Supreme Court from giving
advisory opinions and acts only upon submitted
complaints.* Complaints may be submitted
electronically via the UPLC’s website,
www.txuplc.org, or in writing to any state committee
member or the chair of any local subcommittee.
Contact information for each is posted on the website.

1IV. WHO CAN PRACTICE LAW?

The right to practice law in Texas is a privilege,
not a personal right!* There is no constitutional
guarantee that lay-persons may represent other people
in litigation.*?

Generally, in order to practice law in Texas, a
person must be a member of the State Bar of Texas.™
The Supreme Court has adopted rules giving attorneys
licensed in other jurisdictions and law school students
a limited license to practice law.**

There are many exceptions to this general rule.
For example, natural persons have the right to
represent themselves pro se in litigation without an
attorney.™  Corporations and partnerships generally
may not appear in court through an officer, partner or
agent who is not an attorney.’* While corporations,
partnerships and other entities normally cannot appear
pro se like natural persons, there are exceptions for
claims in small claims court and FED cases in justice
court.”” And, various administrative agencies have
adopted rules permitting non-lawyers to assist persons
in administrative proceedings.'®

V. WHAT IS THE PRACTICE OF LAW?

There is no comprehensive definition of the
practice of law.”® Section 81.101(a) of the State Bar
Act defines the practice of law as follows:

In this chapter the "practice of law" means
the preparation of a pleading or other
document incident to an action or special
proceeding or the management of the action
or proceeding on behalf of a client before a

judge in court as well as a service rendered
out of court, including the giving of advice or
the rendering of any service requiring the use
of legal skill or knowledge, such as preparing
a will, contract, or other instrument, the legal
effect of which under the facts and
conclusions involved must be carefully
determined.”

While this definition has been criticized for being
vague and incomplete,?! it has survived constitutional
challenges.?

For its part, the Texas Supreme Court has defined
the practice of law as “drafting and interpreting legal
documents and pleadings, interpreting and giving
advice regarding the law, or preparing, trying or
presenting cases before courts, departments of
government or administrative agencies.”®® Consistent
with Section 81.101(b) of the State Bar Act, the Texas
Supreme Court has held that the definition of the
practice of law is ultimately a legal question for the
courts to decide.**

Texas courts have broadly defined the practice of
law to include “all advice to clients, express or implied,
and all action taken for them in matters connected with
the law.”® Compensation is not necessary for conduct
to constitute the practice of law.?

VI. CONCLUSION

Unlicensed persons with little or no legal training
are constantly developing new schemes for providing
legal services to the public that often leave the rights of
unsuspecting Texans damaged or compromised. UPL
victims have no practical recourse when their child
custody rights are lost, their legal status has been
forfeited, or their defective pleadings are dismissed.
To those who have experienced its effects, UPL is both
unwanted and unwelcome.
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