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     March 30, 2020 
 
To the Honorable Texas Supreme Court Chief Justice Hecht, Governor Abbott Jr, Attorney 
General Ken Paxton and  Texas  State Commission Chair David Hall: 
 

RESPONSE to the Allegations of “possible violations” 
 

Preface:  This was written before last Thursday’s SCJC meeting.  I spoke to the 
Commission and told them I would respond vigorously and this would be a battle from  
which I would not back down.  I have been for transparency and free speech ,even 
before at age 22,  I was invited and funded to speak as an expert in free press and 
confidentiality before the United States House Judiciary in March 1973. 

 
At the meeting and privately, I was informed that I should not take the 

complaints personally that the Chair “had washed his hand of this and no one even 
suggested I step down; in fact the suggestions via email were just the opposite. The 
meeting was the most pleasant and productive of any that I have attended.   I still 
maintain the same position I embraced before I was nominated. I have no plans to have 
a long tenure; I never applied for confirmation by the State Senate although I believe I 
would have bi-partisan support.  I finally responded as such to the January letter from 
Senator Buckingham.  My inclination, as I have been officially appointed to the 
subcommittee on Rules,  is to present proposals for transparency and public education.  
Once I feel I have achieved some success,  I will retire from the Commission. I  have 
been courting possible successors since before my nomination. 

 
While I support the concept of Senate Bill 467 the “devil is in the details”. While 

it passed unanimously and the Governor vetoed it on May 27, 2019, it needs 
restructure.  

 
Below is my response of March 30 before our meeting when tensions were high.  

Much of the advice I have received argues that no response is necessary, however   as 
my name was mentioned specifically,  I am responding. I  hope and plan to work with 
the Commission in becoming more transparent.  I am always willing to compromise 
and expect I will have to.  If anyone wants to fight; be assured that my deep-seated 
beliefs in Transparency and the First Amendment to the United States (and the Texas 
Constitution as well) are issues from which I will not retreat.  
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Attached to this are the notes sent to each member for the February 2020 State 
Commission Meeting which were presented as part of the agenda.  They were not 
voted on, as the Chair previously had stated we needed to revamp – revise the old 
operating  procedures and was forming a committee.   

 
The allegations brought by the Commission Chair  can be summed up as the inability to 

distinguish between “Confidentiality” and “Secrecy”.  I have never once identified any votes or 
deliberations relating to an identifiable case,  nor have any of those documents been released.  
 
The Chair is using “Secrecy” to hide extremely questionable activities which need 
investigation.  While he lists some of my comments, which are pretty much facetious and 
innocuous, including how my dog might feel after eating a steak; he has refused to investigate 
the real leaks as to how two Commissioners were removed based on their votes in Hensley v   
SCJC.  That breach of confidentiality was swept under the rug and it is the most serious 
infraction possible; a commissioner revealing a specific vote made by specific members, with 
the intent to remove those commissioners who voted the “wrong” way.  

 
Next, the Chair complains about deliberations as to our defense. The Chair has a conflict 
because it’s clear he didn’t agree with the decision in Hensley.  He asked that we do not defend 
ourselves on ideological grounds, however, when defending a lawsuit, every possible legal 
defense should be availed.  Finally, even after the Attorney General,  said that he had a conflict 
(his first assistant was affiliated with the other side) and denied representation, the Chair 
continued to attempt to enlist him as our attorney.  He continued this until approximately the 
day before the answer was due.  Finally, he complains about the legal suggestions I offered in 
one of the emails where I did some “homework” on the judge scheduled to hear our case in 
Waco.   A zealous and responsible attorney, when called upon to present a case in another 
jurisdiction should investigate and try to ascertain the predilections of the deciding judge.  I 
revealed no details of the case. Because I have an extensive attorney network throughout the 
state  I rapidly found 25 Waco attorneys who were “friends” and simply asked in regards to 
this suit which had been already widely publicized,  (including articles in the Waco Herald) 
“What can you tell me about this judge?”  I had approximately 15 responses in less than an 
hour and received valuable information.  The other attorneys responded later and in more 
detail, “This judge prefers local counsel” “This judge is friends with Hensley” A few attorneys 
volunteered to help on a pro-bono basis and as our budget is tight,  saving taxpayer funds was 
vital. In the end, the Commission took my advice and obtained local counsel.  Had the Chair 
known that “local counsel” is a friend; they might not have done so. My  social media network 
of Texas Attorneys, which I started and Andrew Tolchin cultivated, now has over 25,000 
attorneys and grows every single day. I want to win this suit. 

 
 The Chair wants secrecy in every aspect of the Commission’s work and does not speak 

to the press. I believe the public has a right to know all but deliberations on individual cases.  
Another issue that needs investigation is the huge turnover, in staff, commissioner and the 
Executive Director in  just the chair’s short tenure.  The previous chair resigned and my 



sources have said they were bullied by the current chair.  The chair vigorously denies this. Two 
other commissioners were removed and one resigned from the last meeting. That last 
resignation was most likely not related to the current chair, because that commissioner 
accepted another position.  In addition, we have been sued twice and the subject of numerous 
negative articles among the major newspapers in our state which are not assuaged by “no 
comment”.  

 
Finally as a backdrop to these issues.  Several commissioners had told me privately that 

they dread meetings,  that the acrimony, even before my tenure, was palpable.  The Chair at my 
first meeting said the rules and guidelines were inadequate and in need of revamping. I 
volunteered to help and the presentation referred to in his letter is accurate. I spoke for 5-10 
minutes about the need for transparency and gave examples of what should be considered 
“confidential” and where the public has a right to know.  I explained how in America and 
Texas, Freedom of Speech is inviolable and cited the statutes as to where confidentiality fits 
into the scheme.   I had planned on presenting another five or ten minutes but as there were no 
questions, debates or much discussion, I cut it short.  I had planned to write a column on 
“Confidentially vs Free Speech” but after seeking the advice of several commissioners, I 
explained to the commission because of the acrimony and other issues I would wait.   I also 
promised until we had a working and relevant set of rules, that I would refrain from all but the 
most innocuous comments.  I kept my part of the bargain, Larry McDougal incoming State Bar 
President cautioned attorneys to stop “tagging me” with their complaints about the 
commission, which helped immensely as even my “I can’t comment”  remarks were not 
satisfactory to many attorneys. The only comment I recall making in the last couple of months 
was about the Commission trying “Zoom” for our next meeting. This was in direct response to 
attorneys – judges seeking information on whether "Zoom” is a viable alternative to in-court 
appearances.  If there were more comments, those who monitor all my social media would 
have presented them. 

 
 

  Because of this letter “the gloves are off” so to speak.  While bullying may have worked with 
other commissioners, it has the opposite effect with me. I have repeatedly declined comments 
with the Houston Chronicle, Texas Tribune and the Waco Herald, however, I reserve my right 
as an American to exercise my Freedom of Speech and  Freedom of the Press and while I will 
not identify individual cases to where judges are identified, policy matters, general attitude and 
the above complaints are “fair game”.  I also believe that with the Chair’s letter, he has “opened 
the door” to a  vigorous defense.  While it has not quite escalated to a full-scale conflict I see 
the  “handwriting on the wall”. 
 
I will now address the individual allegations in brief and where prudent. 
 
1. Yes, I did agree to confidentially, I explained the above parameters as described above and 
explained throughout this response. At the February meeting I went into more detail/ 
 



2. Yes, I did make the statement “Suffice it to say that I feel like the voice of every attorney 
who has ever been mistreated by a judge” and I stand by that today. I’ve said in meetings that 
I’m here in an attorney spot and was elected by the State Bar. At that point, a member claimed, 
“I’m an engineer but you don’t see me saying I was elected to represent engineers”. I will let 
that statement stand for itself.  Ironically I have tried to defend the Commission and explain that 
I was a bit surprised members are not lax on judges as was my assumption and is the 
assumption of a majority of Texas attorneys, if not the public as a whole.  Of course, I’m not 
responsible for the statement of Willard Scott whom I’m not sure I’ve ever met. As some of my 
comments are late night and not for publication, I am only guilty of not using a “Spell Check” 
or a grammar program.  In fact, the more of these I read, the guiltier I am!  As to substance,  I 
stand by what I said 100%. 
 
3.  Refers to a December email to the commissioners – I stand by those statements as well. 
Since then there has been more negative publicity for our commission. I have served on many 
boards and commissions- school boards- volunteer boards- city finance boards-non profit 
boards- redistricting boards, and a multitude of State Bar Boards.  When I’m associated with a 
board I am an active member. I want  that board to have a good reputation. We do not.  My 
guess is if deliberations are confidential so are our email deliberations, however I have nothing 
to hide and waive confidentiality as it relates to any of my writing or comments. Once again I 
refer to the concept of “opening the door”. 
 
4.  Relates to a December 14 communication.  While I understand and agree that the Chair is 
the designated person to speak for the Commission, I have in communications which they did 
not present, explained that this is akin to Speaker of the United States House of Representatives 
Nancy Pelosi and Congress.  They  with much more sensitive information then does our 
commission. Without breaching national security, Republican Congressman often criticize the 
actions, policies, motives and even the integrity of  Ms. Pelosi, even though she is the official 
“Speaker” of the House.  Those Congressmen have the same freedom of speech as is expected 
in our country. I have made it crystal clear that I do not pretend (or even want) to speak for the 
Commission, that any opinions are mine alone.   
 
5-6 The December 23rd and 29th Communications with the board.  I stand by them as well. 
There is nothing wrong with clients, and in my case as an  attorney-client,  throwing about legal 
ideas -strategies and as previously stated doing some background on the judge. While the Chair 
did not present the context of these or other statements,  I’m quite comfortable with them as 
written.  The suit while technically against the commission, has named me personally.  If 
anything, those communications show my desire to assist the commission in winning this 
lawsuit. 
 
7. December 27 the communication (presented in their order). I would gather I have said this 
more than once.   We need a clear policy and I have presented such. 
 
8. January 9.  I would definitely need to know more details.  In general, as soon as it was 
announced that I was to be nominated as the Bar’s representative to the Commission I was 



deluged with calls about specific judges.   This happened in less than an hour after the first such 
post.  I explained that I could not, and would not, hear complaints about judges and  directed 
them to the SCJC Website.  In cases where they mentioned a judge’s name, I would explain that 
I had to recuse myself.  I have at times become frustrated with attorneys who continue to 
approach me privately and disregard warnings etc.  In an abundance of caution, and the record 
will reflect this, it is fair to say I have recused myself from more cases than the rest of the 
Commission members combined.  The commissioners are well aware of this and this has been 
the subject of  good-natured banter. One Commissioner has offered that for a $100 fee they 
would hear all my recusal cases together so I could take some time off.  
 
9. The next set of allegations refer to my criticism of our representation of Hensley. The chair 
was nice enough to print my response which is correct.  I have responded to them in my initial 
remarks. There are 13 Commissioners,  The Chair had an ethical and moral obligation that he 
did not agree with the decision and wanted to limit available defenses, to recuse himself and 
allow someone else to offer direction on our defense. They  excluded one of my defenses that I 
was not even a member of the Commission for that decision yet was being sued because of it. 
No one likes being named in a suit and this already was extremely public, and while I was not 
the person who disclosed that information to the media, I did make my beliefs known. While 
there is a fine line between what the public should know about legal strategies in this situation I 
suspect the Chair wants us to lose this case to affirm his anti-LGBT beliefs and clearly the 
public should be informed.  
 
10. Finally, there is a general allegation that I have had intemperate interaction with staff and 
commission members. As to staff, this is absolutely false and I hope staff members have the 
integrity to deny this type of claim. I would gladly release any emails -texts and anything 
regarding this manner. Staff may be partial to the Chair as that is where their bread is buttered  
but I have never heard this allegation before and have never received any complaints from staff. 
As I am affable by nature, I often chat with staff members when I am in contact with them. I 
have tried to reduce the workload of Kathryn Crabtree by booking my own flights, however, 
she is an expert at her position and does these arrangements much better than I.  I may have 
made a statement generally regarding the constant trashing of the former Executive Director 
Eric Vinson behind his back, but any interpretation that I had an opinion as to his overall job 
performance is erroneous and instigated by the Chair to foment discord. 
 
11. In regards to intemperate remarks towards commission members, I would say many of us 
have had lapses in civility at times- there is not a cohesive commission. There was an incident 
where I had lost my cool momentarily and believe both sides apologized. The Commissioner 
who is an engineer likes to refer to attorneys as “bottom feeders’. Some of his remarks are 
humorous and I can take a joke as well as any most. At the February meeting, I asked after 
another member resigned. “Does anyone ever finish their term?”  He replied, “ Only you greedy 
lawyers – you have to take all 6 years”. I did find this offensive. There is nothing “greedy” 
about serving a non-paying,  work-intensive position. I found this comment especially 
obnoxious because I had said even before my confirmation that  I did not plan to serve the full 
six years and even recruited possible successors.  Specifically where I did get angry was when 



during a discussion on a different topic that Commissioner interjected something about my 
Facebook posts and offered a psychological explanation for my behavior. I replied,  challenging 
his credentials in Psychology and letting him know he was out-of- line. At that point, a 
responsible even-handed, Chair should have directed the conversation to the topic on hand,  but 
he did not.   Tempers flared on all sides, and my recollection is all parties apologized.  I 
certainly did, the chair did, and I believe the Commissioner in question did as well.  While I’m 
far from perfect, I generally treat others as they treat me.  When  faced with hostility, I respond 
in kind. I am also almost always to first one to become calm and look for a solution. 
 
12. The allegations include mention that I communicated with Chad Baruch as to representation 
in this matter.  My recollection is he contacted me, stating he was planning on doing an Amicus 
Brief.  While he said nothing of having any current cases before the Commission and I have  
never saw his name on a docket,  he did state that they know him … or perhaps the that 
Executive Director had known him from past cases. In my opinion Chad Baruch, who has 
presented CLE Lectures on Governmental Law, and was a Director of  The State Bar of Texas, 
is in the top echelon of Appellate Counsel. I suggested “ Hey why not consider just representing 
us (pro bono) and he may have not taken me literally, and did not respond.    I mentioned his 
name to the Commission anyway. At the time we did not have legal counsel and was trying to 
be helpful.  As stated previously I want to win this case. 
 
 
 
 
 
 
I believe this covers the all the “possible violations”.   The following  are my “notes” as emailed 
and presented to the Commission.   My goal is, and always has been to restore  inject 
transparency into the commission, and restore some of its credibility. These are clearly Freedom 
of Speech, Freedom of the Press and transparency issues and no Chair of any commission will 
abridge those rights.  If  the Chair wants to fight.. I am game; 
 

------------------------------------------------------------------------------ 
For the February meeting; 
 
Confidentiality vs Transparency, Free Speech, and Freedom of the Press, in relation to the 
State Commission on Judicial Conduct. 
 
 
Section 33.001 of the Texas Government Code defines the terms used by our commission: 
 

(6) "Formal hearing" means the public evidentiary phase 

of formal proceedings conducted before the commission or a special 

master. 



(7) "Formal proceedings" means the proceedings ordered by 

the commission concerning the public sanction, public censure, removal, 

or retirement of a judge 

“Confidentially” in our formal proceedings is absolutely necessary to carry out our mission. 
Judges deserve this, and if our deliberations at formal proceedings were made public, it would 
inhibit our ability to express our views and speak freely. When information about how 
commissioners voted on the Hensley Case, was leaked, two members were withdrawn from 
consideration. This is the worst type of violation.  In the same vein, if deliberations were made 
public, the information could be used publicly to lobby or otherwise influence commissioners.  
In these situations “Confidentiality “ protects free speech by removing inhibitions.   
 
Article 5 Section 10 of the Texas Constitution states specifically:   “All papers filed with 
and proceedings before the Commission or a Master shall be confidential, 
unless otherwise provided by law, and the filing of papers with, and the 
giving of testimony before the Commission or a Master shall be privileged, 
unless otherwise provided by law.”  
 
 
Most of us are also aware of the First Amendment to the United States Constitution. “Congress 
shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and 
to petition the government for a redress of grievances.”  
 
The term “Congress” of course, has been expanded to any governmental body existing in the United 
States and in my opinion the phrase “unless otherwise protected by law” refers to the 1st Amendment 
which protects free speech. No rules promulgated by this, or any other agency of any government in the 
United States can violate the Constitution. 
 
 
In our rules it also states the Chairman- Chairperson is the only one who can speak officially for the 
Commission.  This also makes sense, as different members may have someone different views of what has 
been decided and its best to have one person provide the “official “decision.  It would be nice if that 
person would respond to fair questions by the press, because the public has a right to know non-
confidential information, and we have been pummeled in both the press and article “comments”. That 
however, is the prerogative of the Chair. 
 
Some of our discussions are not covered under the definition of “Formal Proceedings” in the government 
code ,  nor are they documents or testimony of persons before the commission. Those non-confidential 
items are protected by the Freedom of Speech – Freedom of Press.   Any American, which includes all 
commission members, has these rights which cannot be “abridged” (using the words of our constitution,) 
by any governmental body or agency. A commissioner should state when speaking to groups or the press 
that “This is solely my opinion and I do not speak for the Commission itself, as that is the purview of the 
chair” 
 
Below are some examples of what should, and should not be, permitted. 
  
 



1. “I am impressed by the amount of effort and preparation commission members put into each case 
as we were given thousands of pages to read , just a week before our December meeting.”   
Permissible – (I’ve said this).  There is no confidential information involved and it is clearly one 
member’s opinion. 

 
2. “Commissioner XXX voted to reprimand a judge for “ Not permissible – the  singling out of 

commissioners votes is never warranted and is perhaps the worst violation of confidentiality 
 

3.  “A judge from a small West Texas County went before our commission”  .  Not Permissible, unless 
otherwise public.  Anything that could ever lead to the identification of a judge, or the 
misidentification of a judge not before our commission is confidential.    If we just say “a judge” 
with no further identifiers that is a tougher question, the answer to which I don’t know. 
 

4. “In my opinion (not speaking for the commission), our commission treats the excessive drinking 
alcohol by judges on duty or in public, as extremely ( or not ) seriously.“  Permissible  This would 
be like a congressman saying “Speaker Pelosi  and the majority do not take illegal immigration 
seriously.”  Some may not like that, Speaker Pelosi may not like that, but that is what America is all 
about. 
 

5.  “Complaints should not go to me; there is a screening process and investigators and I’ll recuse 
myself if I’m told the facts personally” Permissible – It’s informative, and when a commissioner is 
asked such a question they should answer and not play dumb or silent.  We are not sheep.  

 
 
I would like us to have a clear policy that no one misunderstands.  I was not selected by the Governor, nor 
the Texas Supreme Court, but was elected by the Board of Directors of the State Bar of Texas, which is the 
official body of the 105,000 attorneys in Texas. Every day we fight in our courtrooms for the principles 
embodied in our Constitution.  They cannot be abridged by any agency or commission, even by majority 
vote, nor can they be abridged, by the arbitrary action of any member ,including the Chair. If any of this is 
in doubt I am certainly willing to defer to an Attorney General Opinion or a “friendly” declaratory 
judgment proceeding. In deference to the Chair I have not spoken to the press while this matter is 
pending. I have been asked to be a guest speaker at different bar associations around the state and on 
that too ,I have temporarily deferred. Being an American is a lot more than posting a flag on 
Independence Day.  
 
Thank you  
Steve Fischer 

 
 
 
 
 
 
 
 
 
 

 
 


