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John Burke and Joanna Burke 
46 Kingwood Greens Dr 
Kingwood, Texas 77339 
Tel: 281 812 9591 
 
 
 

IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISCTRICT OF TEXAS, HOUSTON DIVISION 

 
Civil Action No. 4:11-cv-04543 

 
 

Joanna Burke and John Burke 
 
               Plaintiffs, 
 vs. 
 
Hopkins Law, PLLC, Mark Daniel 
Hopkins and Shelley Luan Hopkins,  
 
                               Defendants. 
  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFFS  
MOTION TO  
DISQUALIFY  
U.S. DISTRICT  
JUDGE  
DAVID HITTNER 
 

 

          
MOTION TO DISQUALIFY JUDGE DAVID HITTNER  

 
 

Section 455(a) of Title 28 of the United States Code requires a federal judge 

to "disqualify himself in any proceeding in which his impartiality might reasonably 

be questioned." Liteky v. United States, 510 U.S. 540, 541 (1994). Plaintiffs Joanna 

& John Burke (“Burkes”), now formally request the disqualification of United States 

District Judge David Hittner from the above styled case.  
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COMPLAINT AGAINST JUDGE DAVID HITTNER (“Hittner’) 
 

The Burkes emailed their formal complaint (due to COVID-19) to the Court 

of Appeals for the Fifth Circuit late on the afternoon of Friday, 27th March, 2020. A 

copy has been provided herein, EXHIBIT A. No acknowledgement nor response has 

been received from the 5th Circuit to date, but based on the Breyer report, it appears 

a 13-day response is normal in such complaints. 

As a result of this filing, and essentially for the reasons stated in this 

complaint, it is logical that the Burkes hold the opinion Judge David Hittner is bias.1 

Any further motions which the Burkes wish to submit e.g. Fed. R. Civ. P. 59(e);  A 

motion to alter or amend a judgment, would once again arrive on the desk of Hittner 

and that prospect is untenable.2 

Upon audit, the Burkes were able to discover 16 pages3 of recusals by Hittner, 

per the website courtlistener.com. In the majority, it appears Hittner cherry-picks 

cases, for example, perhaps where he’s not confident on the law - as labor-related 

 
1 Including but not limited to, [“pervasive”] Bias, denial of Due Process, Willful Misconduct, 
Prejudicial Misconduct and which was/is motivated by Bad Faith (“bias”). 
2 “An impartial judiciary, while a protean term, translates here as the state's interest in achieving a 
courtroom that at least on entry of its robed judge becomes a neutral and disinterested temple, in 
appearance and fact — an institution of integrity, the essential and cementing force of the rule of 
law. That this interest is compelling cannot be gainsaid.” -  Jenevein v. Willing, 493 F.3d 551, 559 
(5th Cir. 2007) 
3 See 
https://www.courtlistener.com/?type=r&q=hittner%20recusal&type=r&order_by=score%20desc
&court=txsd 

https://www.courtlistener.com/?type=r&q=hittner%20recusal&type=r&order_by=score%20desc&court=txsd
https://www.courtlistener.com/?type=r&q=hittner%20recusal&type=r&order_by=score%20desc&court=txsd


 Civil Action No. 4:18-cv-4543 
 

3 
 

disputes topped his recusal  listings. Then there’s most likely stockholding recusals, 

e.g. BP and Wal-Mart. Then there’s family related recusals, e.g. Health and Pharma 

providers, due to perceived conflicts, as his wife is a doctor.  

In amongst these recusals are the “questionable and belated recusals”. The 

cases in hand include Petrello v. Prucka (4:08-cv-01933), where Hittner did not 

initially recuse and where his co-author and friend of 20+ years Lynne Liberato4, 

Partner at Haynes & Boone, LLP5 was the plaintiffs’ counsel and at the trial in front 

of Hittner. This was a very big fee income case for both sides, and Petrello would 

end up picking up the hefty legal tab for his civil actions, amounting to millions of 

dollars. Hittner did eventually recuse himself, (See Doc. 250 of the Petrello docket) 

the reason(s) left as a secret per the court filings. This clearly proves Hittner cannot 

be relied upon to recuse himself when a case demands that he do so and where a 

computer-generated decision cannot be relied upon as it is a personal relationship he 

has with Ms Liberato. In other words, it requires manual election to recuse. He failed 

to do so on a timely basis and as a result, the Burkes argue, allowed the underlying 

case to go to trial purely for the benefit of Liberato’s firms’ fee income. It certainly 

could have been dismissed after the filings of the motion for judgment in law. This 

case warranted such a dismissal due to the [lack of tangible] arguments by the 

 
4 See https://www.txs.uscourts.gov/page/lynne-liberato 
5 See https://www.haynesboone.com/people/l/liberato-lynne 

https://www.txs.uscourts.gov/page/lynne-liberato
https://www.haynesboone.com/people/l/liberato-lynne
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plaintiff and the state court decisions against his case before the federal court. 

However, Hittner used his judicial authority to allow six, that’s right six amended 

complaints to be filed by the plaintiff (unlike his actions in the Burke cases) and had 

also let the case go to trial, racking up excessive and unnecessary fees. Yet he jailed 

Allen Stanford for 110 years for financial fraud. A contradiction.  

It’s unequivocal, Hittner is not an impartial Judge on the bench. He is bias and 

his lengthy service has allowed his self-serving, self-importance to affect his 

impartiality. His glaring personal contempt for the Burkes is profound.6 Hittners’ 

response is to wield his judicial sword for his own spiteful gain and in contravention 

of the rule of law, due process clause of the fourteenth amendment7 the constitution 

and justice. Hittners’ acts during a [inter]national plague, a pandemic, can only be 

described as “wartime crimes”. (See complaint, Exhibit A). 

Then there was the case of Mosher v. Keanster (4:08-cv-02105), wherein 

Hittner dismissed the case with prejudice (according to the 5th Circuit’s review) for 

 
6 “It is wrong in theory, though it may not be too far off the mark as a practical matter, to suggest, 
as many opinions have, that "extrajudicial source" is the only basis for establishing disqualifying 
bias or prejudice. It is the only common basis, but not the exclusive one, since it is not the exclusive 
reason a predisposition can be wrongful or inappropriate. A favorable or unfavorable 
predisposition can also deserve to be characterized as "bias" or "prejudice" because, even though 
it springs from the facts adduced or the events occurring at trial, it is so extreme as to display clear 
inability to render fair judgment. (That explains what some courts have called the "pervasive bias" 
exception to the "extrajudicial source" doctrine. See, e.g., Davis v. Board of School Comm'rs of 
Mobile County, 517 F.2d 1044, 1051 (CA5 1975), cert. denied, 425 U.S. 944 (1976).) - Liteky v. 
United States, 510 U.S. 540, 551 (1994) 
7 Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009) 
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want of prosecution (“DWOP”).8 It was reversed and remanded upon appeal by 

Mosher to the 5th Circuit who stated, in part, “There is no clear record of delay or 

contumacious conduct by the plaintiff.” See Mosher v. Keanster, 343 Fed. Appx. 

994, 995 (5th Cir. 2009). Hittner held a telephonic conference with the parties and 

then immediately recused (Docs. 20/21). This case mirrors the type of responses by 

Hittner to filings by the Burkes, as outlined in the complaint before the 5th Circuit 

and indeed the pending appeal at the 5th Cir., in the case Burke v. Ocwen (19-20267) 

which was dismissed by Hittner and wherein in the Burkes maintain it was an “abuse 

of discretion” to do so. In short form, the current Hopkins case was prematurely 

ejected by Hittner due to his [“pervasive”] bias. It is also “extrajudicial”9 as he acted 

outwith the laws and the Proclamation of Gov. Abbott declaring the State of Texas 

a disaster, to deny the Burkes the right to a fair hearing for his own personal bias. 

 
 

CONCLUSION & PRAYER 
 
 

Based on the above, the Burke’s motion to disqualify is merited. This court 

should grant the motion and Judge Hittner stand recused in this case. 

 

 

 
8 See Doc. 11 of the Mosher docket. 
9 “Held: Required recusal under § 455(a) is subject to the limitation that has come to be known as 
the "extrajudicial source" doctrine.” Liteky v. United States, 510 U.S. 540 (1994) 
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RESPECTFULLY submitted this 2nd day of April 2020.  
 
 

I declare under penalty of perjury that the foregoing is true and 
correct and the certificates that follow are also correct.  

(28 U.S.C. § 1746 - U.S. Code.) 
 

 
/s/ Joana Burke 

 
                ______________________ 

      Joanna Burke / State of Texas 
      Pro Se 
 
 

I declare under penalty of perjury that the foregoing is true and 
correct and the certificates that follow are also correct.  

(28 U.S.C. § 1746 - U.S. Code.) 
 

 
 

/s/ John Burke 
      _______________________ 
      John Burke / State of Texas 
      Pro Se 
 
       
      46 Kingwood Greens Dr 
      Kingwood, Texas 77339 
      Phone Number: (281) 812-9591 
      Fax: (866) 705-0576 
                                                              Email: kajongwe@gmail.com 
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CERTIFICATE OF CONFERENCE 
 
 

The Burkes’ have not conferenced with any of the parties. Any opposition to 

the MOTION is hereby classified as UNKOWN. 

 
 

CERTIFICATE OF SERVICE 
 
 
 
We, Joanna Burke and John Burke hereby certify that on April 2nd, 2020, we 
emailed the attached document to the named court personnel who have taken 
responsibility to answer the Burkes in prior court correspondence. 
 
Heather Carr <Heather_Carr@txs.uscourts.gov>;  
Jason Marchand <Jason_Marchand@txs.uscourts.gov>; 
Darlene Hansen <Darlene_Hansen@txs.uscourts.gov>; 
TXSDdb_Houston_Operation <houston_operation@txs.uscourts.gov> 
 
 
 
And also served copies to the following parties, by email: 
 
 
Mark Hopkins, <mark@hopkinslawtexas.com>; 
Shelley Hopkins <shelley@hopkinslawtexas.com>; 
Kate Barry <kate@hopkinslawtexas.com> 
 
 

 

 


	CERTIFICATE OF CONFERENCE

