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November 25, 2019 
Supreme Court of Texas 
201 W. 14th Street, Suite 104 
Austin, Texas 78701 
 
  Re: Federal Home Loan Mortgage Corporation v. Zepeda; No. 19-0712 
 
To the Supreme Court of Texas: 
 
 The Texas Family Council Project (TFCP) is a private, nonprofit 501(c)(3) 
organization committed to preserving the rights of low-income Texas families. It 
investigates and educates regarding issues of concern to low-income families and 
provides policy recommendations to decision makers. TFCP supports the briefing 
of Appellee Sylvia Zepeda. TFCP obtained the pro bono assistance of Texas 
RioGrande Legal Aid in preparing and filing this brief on its behalf.   
 
 TFCP urges the Court to hold that equitable subrogation cannot be used as 
an escape valve for lenders that fail to meet the clear mandates of the Texas 
Constitution or correct their errors through its bright-line cure provisions.  
 
 Before Texas amended its Constitution in 1995 to permit the refinance of 
loans secured by homestead property, equitable subrogation fulfilled a vital public 
policy objective of protecting homestead property by not penalizing lenders for 
allowing borrowers to reorganize their debt.  The 1995 amendment changed the 
playing field by expressly permitting refinances to be secured by homestead 
property.  See Tex. Const. XVI, § 50(a)(4); Acts 1995, 74th Leg., S.J.R. No. 46.   
 
 Freddie Mac and its amici overstate Zepeda’s position by describing it in 
terms of all refinances. To the contrary, because refinances are now allowed in 
Section 50(a)(4), this case has no impact on the vast majority of refinance 
transactions.  The issue in this case is only about Section 50(e)(1), which requires 
home-equity refinances to comply with Section 50(a)(6). The only Texas Supreme 
Court case addressing subrogation in the home-equity refinance context is LaSalle 
Bank Nat’l Ass’n v. White, 246 S.W.3d 616 (Tex. 2007) (per curiam).  TFCP 
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agrees with Zepeda that LaSalle does not directly apply here and is not a sound 
starting point, because it carried forward a rationale that did not survive the 1995 
amendment. Whether equitable subrogation should be allowed in cash-out 
refinance cases under Section 50(a)(6) is very different from other contexts, 
because homeowners who merely need to reorganize debt can do so under Section 
50(a)(4), but if they want cash out of a refinance the Constitution clearly requires 
lenders to cure any errors in order to have a valid lien.   
 
 The question here really is just whether equitable subrogation can create lien 
rights where a lender originates a home-equity refinance and the lender fails to 
cure after timely notice.  For all the reasons Zepeda explains in her brief, TFCP 
agrees the answer is no.     
 
 Lenders have a simple mechanism to protect their portfolios: timely cure 
violations. The entire premise of Freddie Mac’s and the amici briefs is that lenders 
will stubbornly refuse to cure if the Court says constitutional compliance is 
required. That cynical premise should not scare the Court into creating 
constitutional loopholes.  Lenders have eagerly embraced home equity lending in 
Texas, and the effect of opinions like Wood v. HSBC Bank USA, N.A., 505 S.W.3d 
542 (Tex. 2016) is to incentivize everyone involved in the closing process to use 
good closing procedures. It is therefore quite remarkable that Freddie Mac and its 
amici do not address the cure provisions. They also do not answer how their 
position could be reconciled with the Constitution’s obvious intent to ensure 
constitutional compliance. 
 

Allowing home equity loans in Texas was “extremely controversial” and 
only allowed when “lengthy, elaborate, detailed provisions, remarkable even for 
our State’s Constitution, were included in Article XVI, Section 50 and made 
nonseverable.”  Fin. Comm’n of Tex. v. Norwood, 418 S.W.3d 566, 571 (Tex. 
2013).  Freddie Mac and its amici disparage these constitutional protections by 
calling them “technical” and “nonsubstantive.”  But they do not explain how or 
why some constitutional provisions should be taken more seriously than others or 
why any constitutional provisions would be taken seriously if a lender who makes 
a home-equity refinance could always fall back on subrogation rights and be 
protected in the amount of a prior valid lien. This Court should reject the idea that 
important consumer safeguards are too “technical” or “nonsubstantive” to enforce. 
The very reason they are in the Constitution and not left to statute was “[t]o assure 
that the compromises finally struck would withstand future political pressures on 
the Legislature[.]” Id.  
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Texas Home Equity Loan protections keep bad actors out of the market in 
the first place. The Texas Constitution and the caselaw interpreting it makes clear 
that desperate homeowners and their potential creditors can cook up as many forms 
of predatory lending as human ingenuity can imagine. For example, the 
Constitution has long prevented creditors from using a deed to disguise a 
mortgage.  See Section 50(c) (prohibiting “[a]ll pretended sales of the homestead 
involving any condition of defeasance”); see, e.g., Johnson v. Cherry, 726 S.W.2d 
4, 6 (Tex. 1987). The provisions of Section 50(a)(6) stand as a bulwark against 
such unscrupulous and creative predatory behavior. Unlike other foreclosure-
eligible liens secured by the home of a person or family, home equity loans (and 
reverse mortgage loans) can be used for virtually any purpose. As such, the public 
has an interest in making sure that such loans abide by heightened protections.  

 
Finally, with respect to the position that equitable subrogation creates 

certainty without harming the borrower, this position is simply incorrect. For 
example, if a subrogation balance exists in the form of a judgment to be paid in a 
lump sum, borrowers that are current on payments, like Zepeda, could be placed in 
a worse position. Further, there is no consensus about how subrogation would 
work in practice. For a borrower that has been making payments over numerous 
years, the balance of the discharged lien could easily exceed the outstanding 
principal balance of the invalid lien, and open questions exist such as to whether 
the creditor can charge interest on the subrogation balance. If they can, it is unclear 
whether interest could be charged at the contract rate or the legal rate of interest, 
which could readily exceed the rate for which the current creditor bargained.1 
Notably, the Texas Finance Commission, which has been given rule-making 
authority to address the home equity lending context, has not promulgated any 
rules addressing how subrogation would function.   

 
Such questions would no doubt lead to an entire new field of litigation 

between homeowners and lenders, which places new costs and burdens on 
homeowners when the Constitution was meant to protect them against creditors 
who do not comply with the Constitution’s text.  See Section 50(c) (“No . . . lien on 
the homestead shall ever be valid unless it secures a debt described by this 
section[.]”  

 

                                                 
1 If the lender is allowed to claim interest at some rate, from what date is interest calculated? 
The date the lien was discharged, the date the lender has notice of the claim, or from the date the 
lender asserts its subrogation claim?  
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For each of the reasons stated above, TFCP urges the Texas Supreme Court 
to answer that a lender is not entitled to equitable subrogation where if fails to 
timely cure a defect in a home equity loan.   

  
 
 
 
       Sincerely,  
 
 
       TEXAS RIOGRANDE LEGAL AID,  
       INC. 
 
       /s/ Molly Rogers    
       Molly Rogers 
        Texas Bar No. 24065992 
       4920 N. I-35 
       Austin, TX 78751 
       Tel. 512-374-2765 
       mrogers@trla.org 
             
       Attorney for Amicus 
       Texas Family Council Project 
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Certificate of Service 
 

I hereby certify that a true and correct copy of this amicus letter was served 
electronically using the electronic filing manager, in compliance with T.R.A.P. 
9.5(d) on the counsel of record for the parties listed below on this 25th day of 
November 2019.  
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Daron L. Janis 
djanis@lockelord.com 
LOCKE LORD LLP 
2200 Ross Avenue, Suite 2800 
Dallas, Texas 75201 
 
B. David L. Foster 
dfoster@lockelord.com 
LOCKE LORD LLP 
600 Congress Ave., Suite 2200 
Austin, Texas 78701 
 
Counsel for Appellant 
 
Constance H. Pfeiffer 
cpfeiffer@beckredden.com 
Parth S. Gejji 
pgejji@beckredden.com 
BECK REDDEN LLP  
1221 McKinney, Suite 4500 
Houston, TX 77010 
 
Robert “Chip” Lane 
Chip.Lane@lanelaw.com 
Joshua D. Gordon 
Joshua.Gordon@lanelaw.com 
THE LANE LAW FIRM 
6200 Savoy Drive, Suite 1150 
Houston, Texas 77036 
      /s/ Molly Rogers     
Counsel for Appellee   Molly Rogers   


