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ETHICAL INTRICACIES OF THE
ATTORNEY/JUDGE RELATIONSHIP:
WHAT’S O.K. AND WHAT’SNOT*

“We Judge ourselves by our best intentions, our most
noble acts, and our most virtuous habits. We are judged
by our last, worst act.”
~Michael Josephson~

“Be the change you want to see.”
~Gandhi~

“Lawyers occupy a singularly lofty position in the
political and judicial fabric of the United States. And with
good reason. Thisis, after al, anation of laws.” Contico
Int'l., Inc. v. Alvarez, 910 SW.2d 29, 33 (Tex. App.—H
Paso 1995), mandamus granted on other grounds sub nom.
Mendoza v. Eighth Court of Appeals 917 SW.2d 787
(Tex. 1996). “An honest and ethical lawyer haslong been
part of the foundation for the historically elevated and well-
deserved role lawyers have played in our culture. . . . The
lawyer must be steadfastly committed both to the client
and, more importantly, to the law itself.” 910 SW.2d at
33. “In acivilized society, members of the judiciary are
significant public figures.. . . [who] serve as the collective
guidon of the banner representing fairness and impartiality
in our state. It is for that reason, plus others, that the
judiciary must nurture and maintain respect for their
decisions, aswell asthejudiciary of the State of Texasasa
whole.” InreBarr, 13 SW.3d 525, 532 (Tex. Rev. Trib.
1998, no appeal).

As these opinions demonstrate, our system of justice
depends, in large part, on the integrity of the judges and
lawyers who participate in the system. Under the Texas
Lawyer's Creed and the Texas Disciplinary Rules of
Professional Conduct (“TDRPC”), lawyers have certain
duties to the court. Under the Texas Lawyer’s Creed and
the Texas Code of Judicial Conduct (“TCJC"), judges have
certain obligations to the court process. Where the
members of the bench and bar meet in daily life is the

! AuTHOR’s NoTE: Thisisarestructured and modified version
of a paper prepared by the Hon. Catharina Hayes, the Hon.
Karen Johnson, and the Hon. Jeff Kaplan. Nothing herein
should be construed to suggest how Judge Haynes, Judge
Johnson, Judge McCorkle, or any other judge or court might
rule upon a question specifically presented to that court.
Special appreciation isexpressed to both Judge Haynes for her
permission to use portions of a paper she prepared and SMU
Law student Stephen Romero, intern to the 191 District Court
for his efforts on the original paper. Judge McCorkle expresses
appreciation to attorney Mitra Battan, Texas Southern
University student Cynthia Audain, an intern for the 133
District Court, and University of Houston English student
AltheaBorck, anintern for the Harris County District Courtsfor
their assistance in the preparation of this paper.

subject of this paper. Life experience is a great educator.
Where appropriate, examples are included in this paper,
together with ethics opinions governing lawyers
(“Professional  Ethics Opinions’) and those governing
Texas state judges (“Judicial Ethics Opinions”).

I.  MAINTAINING THE DIGNITY AND INTEGRITY
OF THE COURT
A. TexaslLawyer'sCreed

I: OUR LEGAL SYSTEM

A lawyer owes to the administration of justice personal
dignity, integrity, and independence. A lawyer should
always adhere to the highest principles of professionalism.

1. | am obligated to educate my clients, the
public, and other lawyers regarding the spirit
and letter of this Creed.

2. | will always be conscious of my duty to
the judicia system.

IV: LAWYER AND JUDGE

Lawyers and judges owe each other respect, diligence,
candor, punctuality, and protection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsibleto protect the dignity and independence
of the Court and the profession.

1. | will aways recognize that the position of
judge is the symbol of both the judicia system
and administration of justice. | will refrain from
conduct that degrades this symbol.

2. | will conduct myself in court in a
professional manner and demonstrate my
respect for the Court and the law.

B. TDRPC Rule 8.02 “Judicial and Legal Officials’

(& A lawyer shall not make a statement that the
lawyer knows to be false or with reckless disregard as to
its truth or falsity concerning the qualifications or integrity
of ajudge. ...

C. TCJC
1. Canon 1:“Upholding the Integrity and I ndependence of
the Judiciary”

An independent and honorable judiciary s
indispensable to justice in our society. A judge should
participate in establishing, maintaining and enforcing high
standards of conduct, and should personally observe those
standards so that the integrity and independence of the
judiciary is preserved. The provisions of this Code are to
be construed and applied to further that objective.


http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=910&edition=S.W.2d&page=29&id=59846_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=917&edition=S.W.2d&page=787&id=59846_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=13&edition=S.W.3d&page=525&id=59846_01
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2.  Canon 2: “Avoiding Impropriety and the Appearance
of Impropriety in All of the Judge' s Activities’

A. A judge shall comply with the law and should act
at all timesin amanner that promotes public confidence in
the integrity and impartiality of the judiciary.

B. A judge sndl not allow any relationship to influence
judicia conduct or judgment. A judge shall not lend the
prestige of judicial office to advance the private interests of
the judge or others; nor shall a judge convey or permit
others to convey the impression that they are in a specid
position to influence the judge. A judge shall not testify
voluntarily as a character witness.

C. A judge shal not knowingly hold membership in
any organization that practices discrimination prohibited by
law.

Judicial Ethics Opinion 198 (1996): “Judge as
Subject of a Roast at a Fund Raiser.” Opinion 198 states
that a sitting state district court judge nay not be the
subject of a “roast.” Participation in the “roast” by the
judge would not maintain the high standards and integrity of
judicial office.

Judicial Ethics Opinion 209 (1997): *“Judge's
Response to Negative Publicity.” Opinion 209 addresses
whether a senior judge may respond to unfair criticism of
his actions in a pending case because the judge fears the
litigation may not be concluded during his lifetime. The
Opinion states that it would be improper for the judge to
respond to such criticism. A senior judge who accepts
judicia assignmentsis required to comply with the Code of
Judicial Conduct. As such, a response would go beyond
the exception for judicial statements explaining the court’s
procedures and would cast doubt on his impartidity. Itis
an open question whether this opinion would be different as
aresult of the holding in Republican Party of Minnesota v.
White, 536 U.S. 765 (2002), discussed below.

Judicial Ethics Opinions 262 (2000) and 276(2001):
Attending Private Law Firm Functions. These opinions
contend that a judge should not attend or speak at aprivate
law firm function that is open only to the firm and its
clients. Judges may speak at bar association or law school
events.

Poalitical Activity. Itisbeyond the scope of this paper
to discuss paliticd activity by judges in detail. Because
they are elected, Texas state judges may engagein political
activity under certain conditions. See TCJC Canon 5. The
extent to which Texas state judges may expresstheir views
on controversial issuesis now amore complicated question
under the recent United States Supreme Court decision in
Republican Party of Minnesota v. White, 536 U.S. 765.
Before that decision (and the corresponding changes to
TCJC Canon 5), judges were very limited in their ability to
express their opinions in campaign speeches. The White
decision abolished the absolute proscription on such
speech, leaving open many questions about the parameters
of judicia political speech. From the standpoint of
lawyers, they may express their views about judges and

judicial candidates, but must not misrepresent the
qualifications of those people by making statements which
are either known to be fase or made with reckless
disregard as to their truth or falsity.

Professional Ethics Opinion 328 (1966). Opinion 328
states that contributing to ajudicial campaign is appropriate,
“so long asthereis no improper mativation. . . . [Financial]
support could be improperly motivated for the purpose of
currying favor. ... Theimpropriety, however, wouldliein
the motive and the mere possibility of such an improper
motive is not a sufficient basis for withholding from
lawyers generaly the right to give financial support to
judicia candidates.”

Il. LAWYER'S DUTY NOT TO LEAD JUDGE
ASTRAY
A. TexaslLawyer'sCreed

I: OUR LEGAL SYSTEM

A lawyer owes to the administration of justice personal
dignity, integrity, and independence. A lawyer should
always adhere to the highest principles of professionalism.

5. I will always be conscious of my duty to the
judicial system.

IV: LAWYER AND JUDGE

Lawyers and judges owe each other respect, dligence,
candor, punctuality, and protection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsible to protect the dignity and independence
of the Court and the profession.

B. TDRPC Rule 8.04 “Misconduct”:

(& A lawyer shdl not:

(6) knowingly assist a judge or judicia officer in
conduct that is a violation of applicable rules of judicia
conduct or other law.

Although ajudge always has the duty to comply with
the applicable code of conduct, TDRPC Rule 8.04 makesit
clear that the lawyer cannot lead ajudge into temptation. In
order to avoid inadvertently putting ajudge in a position to
violate the judicia canons, lawyers should be familiar with
the judicial conduct codes and act in a way that avoids
placing a judge in an inappropriate situation. See aso
TDRPC Rule 8.03 (lawyer’s duties regarding reporting
professional misconduct of lawyers and judges); TCJC
Canon 3D (Texas state judge’s duties regarding reporting
professional misconduct of lawyers and other judges).


http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=536&edition=U.S.&page=765&id=59846_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=536&edition=U.S.&page=765&id=59846_01
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I1l. LAWYERS DUTY TO AVOID IMPROPER
INFLUENCE
A. TexasLawyer’'sCreed

I: OUR LEGAL SYSTEM

A lawyer owes to the administration of justice personal
dignity, integrity, and independence. A lawyer should
always adhere to the highest principles of professionalism.

5. | will adways be conscious of my duty to
the judicial system.

IV: LAWYER AND JUDGE

Lawyers and judges owe each other respect, diligence,
candor, punctuality, and potection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsibleto protect the dignity and independence
of the Court and the profession.

1. I will always recognize that the position of
judge is the symbol of both the judicial system
and administration of justice. | will refrain from
conduct that degrades this symbol.

2. | will conduct mysef in Court in a
professional manner and demonstrate my respect
for the Court and the law.

5. 1 will not engage in any conduct, which
offends the dignity and decorum of proceedings.

B. TDRPC Rule 8.04 “Misconduct”
(@) A lawyer shal not:
(5) stateorimply an ability to influence improperly a
government agency or official;

C. TCJC Canon 4. “Conducting the Judge's Extra-
Judicial Activities to Minimize the Risk of
Conflict with Judicial Obligations’:

A. ExtraJudicia Activitiesin Genera. A judge shall
conduct al of the judge's extrajudicia activities so that
they do not:

(1) cast reasonable doubt on the judge's capacity to
act impartialy as ajudge; or

(2) interferewith the proper performance of judicial
duties.

D. Financial Activities.

(1) A judge shall refrain from financial and business
dealingsthat . . . involve the judge in frequent transactions
with lawyers or persons likely to come before the court on
which the judge serves. This limitation does not prohibit
either a judge or candidate from soliciting funds for

appropriate campaign or officehol der expenses as permitted
by state law.

(4) Neither a judge nor a family member residing in
the judge's household shall accept a gift, bequest, favor, or
loan from anyone except as follows:

(@) a judge may accept a gift incident to a public
testimonial to the judge;

(b) ajudge or a family member residing in the judge's
household may accept ordinary social hospitality; a
gift, bequest, favor, or loan from a relative; a gift
from a friend for a special occasion such as a
wedding, engagement, anniversary, or birthday, if the
gift isfairly commensurate with the occasion and the
relationship; . . .

(d) a gift, award or benefit incident to the business,
profession or other separate activity of a spouse or
other family member residing in the judge's household,
including gifts, awards and benefits for the use of
both the spouse or other family member and the judge
(as spouse or family member), provided the gift,
award or benefit could not reasonably be perceived as
intended to influence the judge in the performance of
judicia duties.

Professional Ethics Opinion 206 (1960). Opinion 206
addressed whether the giving of a “fish fry” by an
individual attorney in honor of adistrict judge violated the
Canons of Ethics (the predecessor to the current
Disciplinary Rules). The Opinion statesthat it was an open
question that turned entirely on the intent of the lawyer and
the circumstances surrounding the rel ationship between the
judge and the lawyer. If the “fish fry” isintended to place
the lawyer in a “better standing” with the judge, it would
violate previous Canon 3. However, if other
circumstances, including the relationship and customary
practice in the community, indicated that the “fish fry” did
not constitute unusual attention and hospitality, no Canons
would be violated.

Judicial Ethics Opinion 194(1996): “ Acceptance of
Holiday Gifts by Judge and Saff.” Opinion 194 states that
itisaviolation of Canon 4D(4) for ajudge and judicial staff
to accept holiday or seasonal gifts from a lawyer who is
not a friend of the judge or from alaw firm. Wherethere
is a friendship, the gifts must be commensurate with the
occasion and the judge should be mindful to avoid the
impression that the friend is in a position to improperly
influence the judge. In addition, the Opinion states that
judges may attend law firm parties so long as that party is
open to people other than judges and court personnel.
Again, the judge must be mindful to avoid the impression of
any improper influence.

Judicial Ethics Opinion 139(1991): “Judge as an
Expert Witness.” Opinion 139 addresses whether a judge
may testify as an expert witness in a lawsuit in which the
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defendant-lawyer is accused of malpractice in a previous
trial at which the judge presided. The Opinion states that
the judge may testify only if the judge is subpoenaed and
required to testify. A judge should not be permitted to
cooperate with a party because such cooperation would
create the appearance of using the prestige of judicial office
for the benefit of the party and would create the appearance
of compromising the judge' s independence.

Judicial Ethics Opinion 140 (1991): “ Acceptance by
Court Staff of Favors.” Opinion 140 states that it is
improper for adistrict judge to allow a court administrator
to participate in a weekend trip that is sponsored,
organized, and paid for by an attorney who practices before
the judge. If the court administrator paid al of the
expenses involved, the judge may alow participation if it
does not reflect on the independence or impartiaity of the
court and its staff, or create the impression of impropriety.

Judicial Ethics Opinions 215/216 (1997): Addressing
Gifts and Hospitality to Judge. Opinion 215 addresses
whether ajudge who has suffered a catastrophic loss could
accept gifts of money from individuals who work in the
courthouse or practice in the judge's court. The Opinion
states that Canon 4D(4)(c) would not allow gifts from
anyone whose interests have come or are likely to come
before the judge. However, the judge could accept gifts
from friends and acquaintances who happen to work at the
court house and who have no interest that has or might
come before the court.

IV. LAWYER'S DUTY NOT TO COMMUNICATE

WITH THE COURT IMPROPERLY

Perhaps the biggest minefield in the area of lawyer-
judge interactions is that of ex parte and other improper
communications between the two. In addition to strict
rules governing communications, there are many ethics
opinionsand cases. The best rule may be, “when in doubt,
don't say it.”

A. TexasLawyer'sCreed

: LAWYER TO LAWYER

A lawyer owes to opposing counsel, in the conduct of legal
transactions and the pursuit of litigation, courtesy, candor,
cooperation, and scrupul ous observance of all agreements
and mutual understandings. |11 feelings between clientsshdl
not influence a lawyer's conduct, attitude, or demeanor
toward opposing counsel. A lawyer shall not engage in
unprofessional conduct in retaliation against other
unprofessional conduct.

1. 1 will be courteous, civil, and prompt in oral
and written communications.

4. | will attempt to prepare documents, which
correctly reflect the agreement of the parties. |
will not include provisions that have not been

agreed upon or omit provisions which are
necessary to reflect the agreement of the parties.

7. 1 will not serve mations or pleadings in any
manner that unfairly limits another party's
opportunity to respond.

10. I will not, without good cause, attribute bad
motives or unethical conduct to opposing
counsel nor bring the profession into disrepute
by unfounded accusations of impropriety. | will
avoid disparaging personal remarks or acrimony
towards opposing counsel, parties and
witnesses. | will not be influenced by any ill
feeling between clients. | will abstain from any
alusion to personal peculiarities or idiosyncrasies
of opposing counsel.

12. | will promptly submit orders to the Court.
| will deliver copies to opposing counsel before
or contemporaneously with submission to the
court. | will promptly approve the form of
orders which accurately reflect the substance of
the rulings of the Court.

13. I will not attempt to gain an unfair advantage
by sending the Court or its staff correspondence
or copies of correspondence.

IV: LAWYER AND JUDGE

Lawyers and jdges owe each other respect, diligence,
candor, punctuality, and protection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsible to protect the dignity and independence
of the Court and the profession.

1. | will aways recognize that the position of
judge is the symbol of both the judicia system
and administration of justice. | will refrain from
conduct that degrades this symbol.

2. | will conduct myself in court in a
professional manner and demonstrate my respect
for the Court and the law.

3. | will treat counsel, opposing parties,
witnesses, the Court, and members of the Court
staff with courtesy and civility and will not
manifest by words or conduct bias or prejudice
based on race, color, national origin, religion,
disability, age, sex, or sexua orientation.

5. 1 will not engage in any conduct that offends
the dignity and decorum of proceedings.
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6. | will not knowingly misrepresent,
mischaracterize, misquote or miscite facts or
authorities to gain an advantage.

B. TDRPC Rule 3.05: “Maintaining Impartiality of
Tribunal”
A lawyer shall not:

(a) seek to influence a tribuna concerning a pending
matter by means prohibited by law or applicablerules
of practice or procedure;

(b) except as otherwise permitted by law and not
prohibited by applicable rules of practice or
procedure, communicate or cause another to
communicate ex parte with atribunal for the purpose
of influencing that entity or person concerning a
pending matter other than:

(1) in the course of official proceedings in the
cause;

(2) inwriting if he promptly delivers a copy of the
writing to opposing counsel or the adverse party
if heis not represented by a lawyer;

(3) orally upon adequate notice to opposing counsel
or to the adverse party if he is not represented
by alawyer.

(c) For purposes of thisrule:

(1) “Matter” hasthe meanings ascribed by it in Rule
1.10f of these Rules;

(2) A matter is*pending” before a particular tribuna
either when that entity has been selected to
determine the matter or when it is reasonably
foreseeable that that entity will be so selected.

Inre JBK., 931 SW.2d 581, 583 (Tex. App.—El
Paso 1996, no writ). In this case, an attorney alegedly
engaged in an improper ex parte communication with a
member of the court’s staff in an effort to determine what
were the attorney’s “chances’ and whether he should
“settle’ the pending case. The El Paso Court of Appeas
stated that these allegations, if true, would raise,
“substantial question[s] as to [the attorney’s] honesty,
trustworthiness, and fitnessasalawyer.” The court found
that the duties of the Code of Judicia Conduct regarding
reporting attorney misconduct were mandatory and ordered
acopy of the opinion to be sent to the General Counsel of
the State Bar of Texas for investigation. The court made
no findings of fact regarding the aleged impropriety.

C. TCJC Canon 3B: “Performing the Duties of

Judicial Office Impartially and Diligently”

(8) A judge shal accord to every person who has a
legal interest in a proceeding, or that person's lawyer, the
right to be heard according to law. A judge shall not
initiate, permit, or consider ex parte communications or
other communications made to the judge outside the
presence of the parties between the judge and a party, an

atorney, a guardian or attorney ad litem, an alternative
dispute resolution neutral, or any other court appointee
concerning the merits of a pending or impending judicia
proceeding. A judge shal require compliance with this
subsection by court personnel subject to the judge's
direction and control. This subsection does not prohibit:

(@) communications concerning uncontested
administrative or uncontested procedural matters;

(b) conferring separately with the parties and/or their
lawyers in an effort to mediate or settle matters,
provided, however, that the judge shal first give
notice to al parties and not thereafter hear any
contested matters between the parties except with the
consent of al parties;

(e) considering an ex parte communication expressly
authorized by law.

Judicial Ethics Opinion 154 (1993): “Ex Parte
Communications from Litigants.” Opinion 154 addresses
the question of what a judge’s ethical obligation is upon
receiving a letter from a litigant which attempts to
communicate privately with the judge. The opinion states
that a judge shall not permit or consider ex parte or other
private communications concerning a pending or
“impending” judicial proceeding. “Judges may comply
with [the Canons] by doing thefollowing: (1) Preservethe
original letter by delivering it to the court clerk to be file
marked and kept in the clerk’ sfile. (2) Send acopy of the
letter to al opposing counsel and pro se litigants. (3) Read
the letter to determine if it is proper or improper; if
improper, the judge should send a letter to the
communicant, with a copy of the judge's letter to al
opposing counsel and pro selitigants stating . . . that such
communication should cease, that the judge will take no
action whatsoever in response to the letter, and that a copy
of the letter has been sent to all opposing counsel and pro
se litigants.”

Judicial Ethics Opinion 183 (1995): “Ex Parte
Hearing Concerning Hiring of Experts to Assist Indigent
Criminal Defendants.” Opinion 183 addresses whether a
judge may ethically conduct an ex parte hearing with
appointed defense counsel representing an indigent client on
the subject of expert witnesses. The opinion deals with a
situation where the defendant is charged with capita
murder and the State is seeking the death penalty. The
appointed counsel seeks judicial authorization to employ
experts for assistance but does not want the prosecutor to
know the relief requested, the reason urged in support, or
the relief granted. The opinion notes that other states
allow such a hearing but expresses no opinion on whether
such a hearing is constitutionally required. The opinion
states that ajudge holding such a hearing would not violate
Canon 3B(8), assuming the judge believed that it was
expressly authorized by law.
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In re Thoma, 873 SW.2d 477 (Tex. Rev. Trib. 1994,
no apped). Inthiscase, the Review Tribunal of the Texas
Supreme Court was asked to review the removal and
prohibition from holding judicia office of a judge in
Galveston County. A Special Master had found, among
other improprieties, that the judge had engaged in ex parte
communications with criminal defendants. For example,
the record showed that the judge had engaged in
conversations, some of which were tape recorded, with a
probationer on several occasions during which only the
judge, the probationer, and one other person were present
in an effort to extort money from the probationer. The
judge argued that he was statutorily authorized to modify or
alter conditions of probation at any time and place to the
exclusion of all other parties. The Review Tribund
strongly disagreed, holding that the communications were
not authorized by law. Allowing such ex parte proceedings
“undermines the integrity of the courts, breeds skepticism
and distrust, and thwarts the principles on which the
judicial system is based.” 873 S.W.2d at 499.

Soigener v. Wallis 80 S.W.3d 174 (Tex. App—Waco
2002, no pet.). In Spigener, the appellant tried to win a
reversal claiming due process violations based upon alleged
ex parte communications by the judge at two hearings she
did not attend. The two hearings she challenged were
found not to be “ex parte” because the merits were not
considered. As an additional argument, appellant claimed
that, because she could not hear what the judge said at a
hearing where she was present, the communication was ex
parte. According to appellant’ switness, appellee’ s counsel
approached the bench to hand the judge papers to sign.
The witness saw the judge’s lips move but could not hear
what was said. However, because the communications
were made in appellant’s presence and in open court, the
Waco Court of Appeals found that they were not ex parte
communications. (Moral of the story: when your opponent
goes up to the bench at a hearing, go with him or her.)

Erskine v. Baker, 22 S\W.3d 537 (Tex. App.—HE
Paso 2000, pet. denied). In Erskine, appellant had sought a
mistrial on two separate occasions based on two separate
alegations of ex parte communications. one involved a
conversation between the judge and counsel and the other,
a private telephone conversation between the judge and a
witness. During thetrial, outside the presence of opposing
counsel, the judge told one counsel to mention a certain
fact during closing. Later, thejudge called awitnessin the
case on the telephone and asked about an exhibit, without
notifying the parties. Although a judge is alowed some
discretion in expressing himself in controlling a tria, the
appellate court found these contacts improper. However,
the court also held that a judgment should not be reversed
unless there was a showing not only of impropriety, but
also of prejudice and an improper verdict. Upon review of
the entire record, the court found that the appellant was not
harmed by the trial court’s impropriety nor did appellant
demonstrate the manner in which the judge’s comments

resulted in an improper verdict. Therefore, the appellate
point was overruled.

D. Discriminatory Communications

1. TDRPC Rule 5.08: “Prohibited Discriminatory
Activities’

(@ A lawyer snal not willfully, in connection with an
adjudicatory proceeding, except as provided in
paragraph (b), manifest, by words or conduct, bias or
prejudice based on race, color, national origin,
religion, disability, age, sex, or sexual orientation
towards any person involved in that proceeding in any
capacity.

(b) Paragraph (a) does not apply to a lawyer’s decision
whether to represent a particular person in connection
with an adjudicatory proceeding, nor to the process of
jury selection, nor to communications protected as
“confidentia information” under these Rules. See Rule
1.05(a),(b). . ..

2. TCJC Canon 3B: “Performing the Duties of Judicid

Office Impartidly and Diligently

(6) A judge shdl not, in the performance of judicial
duties, by words or conduct manifest bias or prejudice. . .

(7) A judge shall require lawyersin proceedings before
the court to refrain from manifesting, by words or
conduct, bias or prejudice based on race, sex, religion,
nationa origin, disability, age, sexua orientation or
Soci oeconomic status against parties, witnesses, counsel or
others. . ...
InreBarr, 13 SW.3d 525, 536 (Tex. Rev. Trib. 1998, no
apped). This judge was removed from the bench for
numerous and repeated violations of the Canons including
violations relating to repeated sexually offensive conduct
such as making sexually suggestive remarks to attorneys
and calling female prosecutors “babe.” “[W]e find [the
judge's] sexist manner in addressing female Assistant
District Attorneys in his court as ‘babes to be
inappropriate because it undermines an attorney’s role in
the judicial process by indicating that she is not to be taken
serioudy and thus jeopardizes the proper administration of
justice by hindering the female attorney from properly
representing her client . . . .”

V. LAWYER'S DUTY TO PLAY FAIR AND BE
CANDID WITH THE COURT
A. TexasLawyer'sCreed

I: OUR LEGAL SYSTEM
A lawyer owes to the administration d justice personad
dignity, integrity, and independence. A lawyer should
always adhere to the highest principles of professionalism.

5. 1 will always be conscious of my duty to the
judicial system.
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Il: LAWYER TO CLIENT

...A lawyer shall employ al appropriate means to protect
and advance the client’s legitimate rights, claims, and
objectives.

5. 1 will advise my client of proper and
expected behavior.

6. | will treat adverse parties and witnesses
with fairness and due consideration.

9. | will advise my client that we will not
pursue any course of action, which is without
merit.

I1: LAWYER TO LAWYER

A lawyer owes to opposing counsel, in the conduct of legal
transactions and the pursuit of litigation, courtesy, candor,
cooperation, and scrupulous observance of all agreements
and mutual understandings. 111 feelings between clients shall
not influence a lawyer’s conduct, attitude, or demeanor
toward opposing counsel. A lawyer shall not engage in
unprofessional conduct in retaliation against other
unprofessional conduct.

2. | will not quarrel over matters of form or
style, but | will concentrate on matters of
substance.

4. | will attempt to prepare document which
correctly reflect the agreement of the parties.

7. 1 will not serve motions or pleadingsin any
manner that unfairly limits another party’s
opportunity to respond.

9. | can disagree without being disagreeable.

13. | will not attempt to gain an unfair
advantage by sending the Court or its staff
correspondence or copies of correspondence.

14. 1 will not arbitrarily schedule a deposition,
Court appearance, or hearing until a good faith
effort has been made to schedule it by
agreement.

IV: LAWYER AND JUDGE

Lawyers and judges owe each other respect, diligence,
candor, punctuality, and protection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsible to protect the dignity and independence
of the Court and the profession.

©)

(4)

©)

(@)

(b)

(c)

2. | will conduct myself in court in a
professional manner and demonstrate my respect
for the Court and the law.

6. | will not knowingly misrepresent,
mischaracterize, misquote or miscite facts or
authorities to gain an advantage.

8. | will givetheissuesin controversy deliberate,
impartial and studied analysis and consideration.

TDRPC
Rule 3.03: “Candor Toward the Tribuna”
(& A lawyer shall not knowingly:

make a fase statement of material fact or law to a
tribunal;

fail to disclose afact to atribunal when disclosureis
necessary to avoid assisting a criminal or fraudulent
act;

in an ex parte proceeding, fail to disclose to the
tribunal an unprivileged fact which the lawyer
reasonably believes should be known by that entity for
it to make an informed decision;

fail to disclose to the tribunal authority in the
controlling jurisdiction known to the lawyer to be
directly adverse to the position of the client and not
disclosed by opposing counsel; or

offer or use evidence that the lawyer knows to be
false.

TDRPC Rule 3.04:

Proceedings’
A lawyer shall not:

“Fairness in Adjudicatory

unlawfully obstruct another party's access to
evidence; in anticipation of a dispute unlawfully alter,
destroy or conceal adocument or other material that a
competent lawyer would believe has potentia or actua
evidentiary value; or counsel or assist another person
to do any such act.

falsify evidence, counsel or assist a witness to testify
falsely, or pay, offer to pay, or acquiesce in the offer
or payment of compensation to a witness or other
entity contingent upon the content of the testimony of
the witness or the outcome of the case. . . .

except as stated in paragraph (d), in representing a
client before a tribunal:(1) habitualy violate an
established rule of procedure or of evidence; (2) state
or dlude to any matter that the lawyer does not
reasonably believe is relevant to such proceeding or
that will not be supported by admissible evidence, or
assert personal knowledge of facts in issue except
when testifying as a witness; . . . or (5) engage in
conduct intended to disrupt the proceedings.
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(d) knowingly disobey, or advise the client to disobey, an
obligation under the standing rules of or aruling by a
tribunal except for an open refusal based either on an
assertion that no valid obligation exists or on the
client’s willingness to accept any sanctions arising
from such disobedience.

An attorney’s duty to zealously represent his client
does not permit misrepresentationsto the court. Decisions
based upon fraudulent documents or false testimony
undermine the integrity of the justice system and court
process. Though less dramatic, failing to bring adverse
authority to the Court’ s attention may result in an incorrect
decision. An appeal that would not have been necessary if
the authority were revealed may then follow costing time
and money and unnecessarily burdening the appellate court.

Appellate courts do not take this rule lightly. See, e.g.,
Ibarra v. Sate, 782 SW.2d 234 (Tex. App.—Houston
[14th Dist.] 1989, no writ) (attorney violated code by
submitting a brief identical to a previously losing brief;
counsel was put on notice that further similar conduct
would be referred to the State Bar); Grogen v. Sate, 745
S.W.2d 450 (Tex. App.—Houston [1st Dist.] 1988, no
writ) (appellate court submitted attorney’s conduct of
omitting important facts and misstating case holdingsin his
brief to the State Bar of Texas). While a judge should do
his or her utmost to find all relevant cases, that fact does
not excuse the attorney’s compliance with this rule

Professional Ethics Opinion 480 (1991). Opinion 480
addresses whether an attorney has an obligation to disclose
facts when disclosure is necessary to avoid a criminal or
fraudulent act and whether an attorney is prevented by the
attorney-client privilege from making such a disclosure.
The Opinion sets out a hypothetical bankruptcy situationin
which a defendant in an involuntary bankruptcy petition
retains an dtorney. At the time of trial, the attorney was
unaware of the fact that funds were returned to the
president and sole shareholder of defendant corporation and
placed in a“Trust” for his benefit. The court denied the
petition. The attorney is of the opinion that if the
bankruptcy court had known of the “Trust” its decision
may have been different. The Opinion examines the
relevant portions of rule 3.03 and states that under rule
1.05(c)(4) an attorney is permitted to reveal information
necessary to comply with rule 3.03(a). Therefore, the
attorney is required to make agood faith effort to persuade
the client to revea the “Trust,” and, if unsuccessful, the
attorney should disclose the existence of the“ Trust” to the
bankruptcy court.

Resolution Trust Corp. v. Bright, 6 F.3d 336 (5th Cir.
1993). Inthiscase, attorneys representing aparty to acivil
dispute met with a third-party witness and interviewed her
about the case. Thereafter, they prepared an affidavit for
her to sign that contained additional statements she had not
made but which the attorneys believed to be true. The
attorneys attempted to persuade the witness to sign the

affidavit with the additional facts, but she declined.
Ultimately, she signed an affidavit that she believed to be
true. When these facts were brought before the trial court
on amoation for sanctions by the opposing party, the trial
court ruled that the attorneys had tampered with awitness
by asking her to sign an affidavit containing facts she had
not told them. Thetrial court disbarred the attorneys from
practicing in the Northern District of Texas. On appedl, the
Fifth Circuit addressed whether Rule 3.04 prohibited the
conduct in question. Appellees argued that by including, in
a draft affidavit, statements that had not been previously
made and by attempting to persuade the witness to agree
with their interpretation of the facts, the firm and its
lawyers had urged the making of “false” statements and
engaged in bad-faith conduct. In reversing the district
court, the Fifth Circuit found that even though the
attorneys had been aggressive in presenting their theory of
the case, the attorneys had pointed out to the witness the
statements in question and had made sure the witness
signed the affidavit only after she agreed with its contents.
Thus, this conduct did not rise to the level of “witness
tampering.”  Nevertheless, this case points out the
importance of being careful in communications with
witnesses because of the possibility for overreaching and
for misunderstanding of the attorney’s intent.

American Airlines, Inc. v. Mollen, 968 F.2d 523 (5th
Cir. 1992). Inthis case, attorneysfor a party requesting a
temporary restraining order filed witness declarations in
support of the TRO application. Two of the declarations
were filed with “/§/" and an “executed” date, despite the
fact that the witnesses in question had not actually signed
the declaration. The trial court issued the TRO without
being told that the declarations were not signed. When the
lack of signature was discovered, thetrial court sanctioned
the attorneys, finding that they intended to mislead the
court into thinking the filed declarations were copies of
origina declarations that had been signed. The trial court
found that the attorneys had, among other things, violated
TDRPC 3.03 and 3.04. On apped, the Fifth Circuit
reversed the finding of criminal contempt for procedural
deficiencies but affirmed the sanctions for misleading the
court with respect to the declarations. The attorneys
challenged the use of Texasdisciplinary rulesasabasisfor
sanctioning them in federal court. The Fifth Circuit stated:
“This history [of the loca rule in Northern District
regarding attorney misconduct] does not convince us that
the district court may not refer to the Texas Disciplinary
Rules in part to define behavior for purposes of its own
rule. In any event, counsels' behavior is unethical under
any standard the district court may have chosen to judge it
by.” 968 F.2d at 529.

Amelia’s Automotive, Inc. v. Rodriguez, 921 SW.2d
767, 773 (Tex. App.—San Antonio 1996, no writ). In this
case, appellant contended that appellee’'s counsel had
engaged in improper questioning of withessesand incurable
jury argument. At trial, appellee’s counsel asked the owner
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of the appellant’s business whether he knew that his
attorney had been disbarred for filing a frivolous lawsuit.
Appellant’s counsel was not a witness in the case. On
appeal, appellee sought to justify his remarks by arguing
that they were invited and provoked. In finding that
incurable prejudice had occurred, the court noted that
unwarranted attacks on the credibility of opposing counsel
are generaly considered incurable. Further, the court
stated, that if counsel gives the jury information not in
evidence that was cal culated to injure the opposing side and
that was not in reply to the argument of opposing counsel,
such conduct requires areversal of the case. Inafootnote,
the court stated: “It is impossible not to consider the
present distaste our society hasfor attorneysin general. If
the members of the jury had the general impression that
attorneys are cunning and dishonest, how much more
would their opinions be colored once they were exposed to
the childish and malicious conduct displayed by the
attorneys in this case?’ 921 SW.2d at 774 n.2.

Thus, lawyers must be candid with the Court, and
judges must decide the case at hand based on its merits
alone, without regard to public criticism.

Lawyers should note that the obligation to refrain from
knowingly making afalse statement of material fact or law
to atribunal extends not only to situations where the lawyer
advocates for a client but also to situations where the
lawyer is himself or herself a party. See Diaz v.
Commission for Law. Discipline, 953 S.W.2d 435, 438
(Tex. App. —Austin 1997, no writ).

VI. LAWYER'SDUTY NOT TO DELAY
A. TexasLawyer'sCreed

[l. LAWYER TO CLIENT

A lawyer owes to a client allegiance, learning, skill, and
industry. A lawyer shall employ al appropriate means to
protect and advance the client's legitimate rights, claims,
and objectives. A lawyer shal not be deterred by any real or
imagined fear of judicia disfavor or public unpopularity,
nor be influenced by mere self-interest.

2. | will endeavor to achieve my client's lawful
objectivesinlegal transactionsand in litigation as
quickly and economically as possible.

8. | will advise my client that we will not pursue
tactics, which are intended primarily for delay.

I1: LAWYER TO LAWYER

A lawyer owes to opposing counsel, in the conduct of legal
transactions and the pursuit of litigation, courtesy, candor,
cooperation, and scrupul ous observance of all agreements
and mutual understandings. |11 feelings between clients shall
not influence a lawyer's conduct, attitude, or demeanor
toward opposing counsel. A lawyer shall not engage in

unprofessional conduct in retaliation against other
unprofessional conduct.

1. 1 will be courteous, civil, and prompt in oral
and written communications.

4. | will promptly submit orders to the Court.
| will deliver copies to opposing counsel before
or contemporaneously with submission to the
Court. | will promptly approve the form of
orders which accurately reflect the substance of
the rulings of the Court.

IV: LAWYER AND JUDGE

Lawyers and judges owe each other respect, diligence,
candor, punctuality, and protection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsible to protect the dignity and independence
of the Court and the profession.

4. | will be punctual.

9. | will be considerate of the time constraints
and pressures imposed upon the Court, Court
staff and counsel in efforts to administer justice
and resolve disputes.

B. TDRPC Rule 3.02: “Minimizing the Burdens and

Delays of Litigation”

In the course of litigation, a lawyer shall not take a
position that unreasonably increases the costs or other
burdens of the case or that unreasonably delays resolution
of the matter.

The Comments to rule 3.02 address the distinction
between reasonable and unreasonable delay. Actions
resulting in a costly delay are not necessarily unreasonable
so long as they further the legitimate interests of a client.
Likewise, dilatory practices, harassing or maliciously
injuring another, or actions to drive up costs to achieve
some advantage would be considered unreasonable.

C. TCJC Canon 3B “Performing the Duties of
Judicial Office Impartially and Diligently —
Adjudicative Responsibilities’

(9) A judge should dispose of al judicia matters
promptly, efficiently and fairly.

The corresponding judicial ethical rules make clear
that judges share responsibility with attorneys for efficiency
in the administration of justice.
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VII.LAWYER'SDUTY TO SUPERVISE
A. TexasLawyer'sCreed

I: OUR LEGAL SYSTEM

A lawyer owes to the administration of justice personal
dignity, integrity, and independence. A lawyer should
always adhere to the highest principles of professionalism.

4. | am obligated to educate my clients, the
public, and other lawyers regarding the spirit and
letter of this Creed.

B. TDRPC
1. Rule 5.01: “Responsbilities of a Partner or
Supervisory Lawyer”
A lawyer shal be subject to discipline because of
another lawyer’s violation of these rules of professional
conduct if:

(@) The lawyer is a partner or supervising lawyer and
orders, encourages, or knowingly permits the conduct
involved;

2. Rule5.02: “Responsihilities of a Supervised Lawyer”

A lawyer isbound by these rules notwithstanding that
the lawyer acted under the supervision of another person,
except that a supervised lawyer does not violate these rules
if that lawyer acts in accordance with a supervisory
lawyer’s reasonable resolution of an arguable question of
professional conduct.

3. Rule 5.03: “Responsbilities Regarding Nonlawyer
Assistants’
With respect to anon-lawyer employed or retained by
or associated with a lawyer:

(@) alawyer having direct supervisory authority over the
nonlawyer shall make reasonabl e efforts to ensure that
the persons conduct is compatible with the
professional obligations of the lawyer; and

alawyer shal be subject to discipline for the conduct
of such a person that would be a violation of these
rules if engaged in by alawyer if:

(b)

(1) the lawyer orders, encourages, or permits the
conduct involved; or . . .

These rules make clear that alawyer must overseethe
conduct of those he or she is supervising and cannot use
other people to accomplish something that would be
inappropriate for the lawyer to do himself or herself. From
the standpoint of the supervised lawyer, “I was only
following orders,” isnot adefense. The supervised lawyer

10

has a duty to make sure that he or she follows the ethical
rules.

VIII. LAWYER'SDUTY OF PUBLIC SERVICE
A. TexasLawyer'sCreed

I: OUR LEGAL SYSTEM

A lawyer owes to the administration of justice persond
dignity, integrity, and independence. A lawyer should
always adhere to the highest principles of professionalism.

2. | am responsible to assure that all persons
have access to competent representation
regardless of wedlth or position in life.

3. | commit myself to an adequate and effective
pro bono program.

B. TDRCP Rule 6.01: “ Accepting Appointments by
Tribunal”
A lawyer shall not seek to avoid appointment by a
tribunal to represent a person except for good cause. . .

IX. CONCLUSION

This chapter has touched on afew rules of standards
for legal practice. Itisby no means comprehensive, but it
identifies some of the more important aspects of
appropriate and professional conduct. When questions
arise regarding an ethic issue, one of the best research
sources available for Texas attorneys is maintained by the
Texas Center for Lega Ethics and Professionalism,
http://www.txethics.org/. Asattorneys, we should always
abide by both Texas Disciplinary Rules of Professiond
Conduct and the Texas Lawyer’s Creed to maintain the
highest principles of professionalism.
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ETHICS RESOURCE GUIDE*
2003

Texas Center for Legal Ethics and Professionalism
To provide a permanent Center for the enhancement of legal ethics and professionalism, to
offer comprehensive educational and research programs on ethics and professional values, to
mobilize the resources of lawyers and citizens who are interested in improving legal ethics and
restoring civility to the practice of law, and to provide various educational programs, books,
and tapes.

Contact: Beryl P. Crowley, Execuive Director
Post Office Box 12487
Austin, Texas 78711-2487
1-800-204-2222 ext. 2161
www.ethics.state.tx.us

Lawyer’sEthicsHotline
Provides assistance to attorneys who have ethics questions.

Contact: Regional Office
800-532-3947

Client-Attorney Assistance Program of the State Bar of Texas
This organization serves as an ombudsman for attorney-client disputes that have not reached the
grievance process.

Contact: The Client-Attorney Assistance Program
State Bar of Texas
P. O. Box 12487
Austin, Texas 78711-2487
1-800-204-2222, Ext. 1760
Website: www.texasbar.com

Texas Lawyer’s Assistance Program
Administers the program which provides identification, peer intervention, counseling, and
rehabilitation for attorneys licensed to practice law in Texas whose professional performance is
impaired because of physical or mental illness or abuse of drugs, including acohol.

Contact: Ann Foster, Director
800-343-8527

Grievance I nformation
Established to provide information about the grievance process. Calls are directed
automatically to the appropriate regional office.

Contact: Dawn Miller, Chief Disciplinary Counsel
Post Office Box 12487
Austin, Texas 78711
800-932-1900

* Prepared for the 26" Annual Advanced Civil Trial Course, 2003
by Judge Lamar McCorkle, 713-755-6266
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Commission on Judicial Conduct

The State Commission on Judicial Conduct is the independert state agency created by
amendment to the Texas Congtitution in 1965. It isresponsible for investigative

allegations of judicial misconduct or judicial disability and for disciplining judges.

Amicus curiae, a program of the Commission is a confidential assistance vehicle for

judges addressing personal impairment which affects their lives and their performance on the
Bench. Information regarding the program can be obtained from the program director at

512-463-8138.

Contact: Seana Willing, Interim Executive Director
Post Office Box 12265
Austin, Texas 77301
512-463-5533
877-228-7550
WWW.SC|C.state.tx.us

Committee on Judicial Ethics
Provides written opinions for judges on judicial ethics.

Contact Chair: Justice Mack Kidd
Judge, Third Court of Appedls
Post Office Box 12547
Austin, Texas 78711-2547
512-463-1733
512-463-1685 FAX
www.M ack.Kidd@3rdcoa.courts.state.tx.us

AmicusCuriae

A confidential disciplinary intervention program created to identify and assist members of the
Texas judiciary who have specific types of impairments, including substance abuse, addictions,

or mental or emotional disorders.

Contact: Elaine Thompson, Program Manager
P. O. Box 12265
Austin, TX 78711
512-463-8138
877-228-5750
amicus-cjc@courts.state.tx.us
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