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INTRODUCTION  
 

 The majority of the Government’s 65-page Brief addresses issues that 

(deliberately) have not been raised on appeal. When the Government finally reaches 

the attorney-client privilege issue nearly 40 pages into its Brief, it appears that its 

primary arguments for asking this Court to affirm the district court’s unprecedented 

order compelling Taylor Lohmeyer to produce documents reflecting the identities of 

clients who received confidential legal advice known by the Government are the 

following: (i) “blanket privilege claims” are disfavored, Appellant’s Br. at 38; (ii)  

the Fifth Circuit cases on which Taylor Lohmeyer relies should be limited to their 

facts, see id. at 45; (iii) United States v. Liebman, 742 F.2d 807 (3rd Cir. 1984), is 

distinguishable for various reasons, id. at 49, and (iv) the attorney-client privilege 

should yield to “policy considerations.” Id. at 57. For the many reasons set forth 

below, all of the Government’s arguments fail.  

ARGUMENTS IN REPLY 
 

I. A blanket assertion of privilege is proper in this case.  

 

The Government’s first substantive argument concerning the client identity 

and privilege issue appears to be that, in its view, the district court’s order is proper 

because “[b]lanket privilege claims are impermissible” in all instances. Appellee’s 

Br. at 38. However, this case exemplifies the narrow circumstance in which a blanket 

assertion of privilege it appropriate.  
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According to Russell-Hendrick’s sworn declaration, the Government knows 

that Taylor Lohmeyer advised its clients, among other things, that (i) they “could 

borrow money from the offshore structure without U.S. tax obligations,” ROA.177, 

(ii) “no income was reportable from the offshore arrangement,” ROA.174, and (iii) 

they should modify the trust arrangement out of concern about legislation that 

“would have taxed income and gains of all foreign trusts, no matter how creative.” 

ROA.179.1 Convinced that those clients acted on the law firm’s advice to avoid 

paying taxes, the IRS opened an investigation “to develop information about other 

unknown clients of Taylor Lohmeyer . . . who may have failed to comply with the 

internal revenue laws by availing themselves of similar services that Taylor 

Lohmeyer . . . provided to Taxpayer-1.” ROA.191.  

 In furtherance of its investigation, the Government issued a summons that was  

designed to target “substantial evidence regarding the identity of the U.S. taxpayers 

with offshore structures used to avoid or evade taxes” based on Taylor Lohmeyer’s 

legal advice. ROA.192; 94; see also Appellee’s Br. at 8 (“Based on Taylor’s 

advice”). All documents responsive to the summons necessarily reveal the law firm’s 

                                                           
1   Additionally, Lohmeyer attested that the clients all “sought estate planning and tax advice 

with the primary goals of asset protection and tax reduction”; based on his review of Russell-

Hendrick’s declaration, “the substance of the communications with the [clients] is already known 

to the Government”; “the disclosure of the identity of the [clients] would yield substantially 

probative links respecting the advice given”; and “the mere disclosure of the clients’ identities 

would reveal the substance of the ongoing legal advice to the clients, including the confidential 

reasons our clients sought our legal advice in the first place.” ROA.149-153. 
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clients’ identities—information that is privileged given the government’s knowledge 

of the advice they received. See In re Grand Jury Proceedings (Jones), 517 F.2d 

666, 674 (5th Cir. 1975) (“information, not normally privileged, should . . . be 

protected when . . . the substance of the communications is already in the 

government’s possession”); In re Grand Jury Subpoena for Attorney Representing 

Criminal Defendant Reyes-Requena, 913 F.2d 1118, 1125 (5th 1990) (“Reyes-

Requena I”) (“the attorney-client privilege shields the identity of a client . . . where 

revelation . . . would disclose other privileged communications”); In re Grand Jury 

Subpoena for Attorney Representing Criminal Defendant Reyes-Requena, 926 F.2d 

1423, 1432 (5th Cir. 1991) (“Reyes-Requena II”) (“the attorney/client privilege 

protects the client’s identity from disclosure by his attorney when the client’s 

identity is inextricably intertwined with confidential communications”); DeGuerin 

v. United States 214 F.Supp.2d 726, 737 (S.D. Tex. 2002) (“[i]f revelation of a 

client’s identity would also reveal a privileged communication, both the identity and 

the communication are privileged”).2 

                                                           
2  See also United States v. Liebman, 742 F.2d 807, 810 (3rd Cir. 1984) (“identity, when 

combined with the . . . communication . . . that is already known, would provide all there is to 

know about a confidential communication between the taxpayer-client and the attorney”); Baird 

v. Koerner, 279 F.2d 623, 632 (9th Cir. 1960) (“If the identification of the client conveys 

information which ordinarily would be conceded to be part of the usual privileged communication 

. . . then the privilege should extend to such identification”); Tillotson v. Boughner, 350 F.2d 663 

(7th Cir. 1965) (recognizing that the attorney client privilege applies “where the substance of a 

disclosure has already been revealed but not its source”); Matter of Grand Jury Proceeding, 

Cherney, 898 F.2d 565 (7th Cir. 1990) (“the privilege protects an unknown client’s identity where 

its disclosure would reveal a client’s motive for seeking legal advice”); United States v. BDO 
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 The Government relies primarily on United States v. Davis, 636 F.2d 1028 

(5th 1981), for the proposition that a blanket assertion of privilege is improper in all 

cases. Appellee’s Br. at 40. In that case, the IRS subpoenaed records of two lawyers 

that had performed certain work for a known drug trafficker that the IRS suspected 

failed to pay taxes. Documents responsive to the subpoena included privileged and 

non-privileged material. See id. at 1043-44. The attorneys objected to all categories 

and “made no attempt to demonstrate in any specific way that any particular 

documents fell within the ambit of the privilege.” Id. at 1044, n. 20. The district court 

overruled the blanket assertion of privilege, but the court of appeals reversed and 

remanded for an in camera inspection. Id. at 1044.  

 Importantly, in Davis, the IRS knew the identity of the attorney’s client, it did 

not know of any of the confidential advice that the firm provided to the client, and 

the documents responsive to the request included a mixture of privileged and non-

privileged information, necessitating a document-by-document review. Here, in 

contrast, the summons was for the stated purpose of ascertaining the identities of 

clients who received privileged advice already known by the government. Given the 

government’s admission that the summons is being used to obtain “substantial 

evidence regarding the identity of the U.S. taxpayers” who received the law firm’s 

                                                           

Steidman, 337 F.3d 802, 811 (7th Cir. 2003) (“the identity of a client may be privileged . . . when 

so much of an actual confidential communication has been disclosed already that merely 

identifying the client will effectively disclose that communication”). 
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advice, all of the documents are necessarily privileged, rendering a document-by-

document review pointless. Put differently, even if a document responsive to the 

summons does not contain privileged advice, it is still privileged given the fact that 

the Government is aware of the confidential advice and issued the summons to 

ascertain the identities of the clients who received the advice.  

The Government also relies on United States v. El Paso Co., 682 F.2d 530 

(5th Cir. 1982), where the IRS issued a summons for El Paso’s “tax pool liability 

analysis”—documents that were, in part, prepared by attorneys and, in part, by 

accountants. Appellee’s Br. at 41. The documents that were prepared by the 

accountants were not subject to the attorney client privilege. Nevertheless, El Paso 

asserted a blanket attorney-client privilege as to all documents. The Court explained 

that, under those circumstances, a blanket assertion of privilege is improper because 

to ascertain whether the privilege applies, it is necessary to review the content of the 

claimed privileged communication on the document itself. See id. at 541.  

El Paso does not support the Government’s position because in that case, the 

IRS did not know of any of the confidential advice that the firm provided to its 

clients, and documents responsive to the request included a mixture of privileged 

and non-privileged information, necessitating a document-by-document review. 

Here, the Government knows the confidential advice and it seeks documents 
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reflecting the identities of the recipients of the advice. All responsive documents are 

necessarily privileged, making a document-by-document review unnecessary.   

Additionally, in opposing Taylor Lohmeyer’s request for a stay pending 

appeal in the district court, the Government cited DeGuerin for the proposition that 

a privilege log or similar device must be submitted to sustain a claim of privilege.3 

A closer analysis of that case reveals precisely why that concept does not apply in 

this case. In DeGuerin, the law firm had been paid in excess of $10,000 in cash from 

several clients, prompting the firm’s legal obligation to report the identity of the 

payer to the IRS by submitting IRS Form 8300. DeGuerin, 214 F.Supp. at 737. The 

firm withheld client names, resulting in the IRS assessing penalties against the firm. 

Id. at 728. In subsequent litigation, the IRS was not seeking to compel the firm to 

identify the clients; nor was there any suggestion that the IRS was going to 

investigate the clients for a tax deficiency. Rather, the litigation centered on whether 

the penalties were properly assessed—an inquiry that required the court to first 

decide whether firm’s failure to identify the clients on the form was appropriate 

under the attorney client privilege.    

                                                           
3  On October 3, 2019, the district court granted Taylor Lohmeyer’s motion to stay, finding 

that the documents that the Government requested are “arguably covered by the attorney-client 

privilege,” “there is a serious legal question involved, the balance of the equities heavily favors a 

stay pending the ongoing appeal, and that the Firm has shown the requisite ‘substantial case on the 

merits.’” Doc. No. 25 (emphasis added).   

      Case: 19-50506      Document: 00515196602     Page: 12     Date Filed: 11/12/2019



 

7 
 

 In determining whether the names were privileged, the court recognized, 

consistent with Liebman, that “[t]he law in the Fifth Circuit is clear,” “[i]f revelation 

of a client’s identity would also reveal a privileged communication, both the identity 

and the communication are privileged.” Id. at 737. The rule did not apply, however, 

because there was no evidence of a privileged communication that would be revealed 

if the names were disclosed. Id. (“[f]rom these facts it is not clear what privileged 

communication would have been disclosed had Plaintiffs included the fee-paying 

benefactor’s name on a Form 8300”). Therefore, the court determined that it “must 

proceed to analyze whether the Plaintiffs intentionally disregarded their filing 

obligations, and, if so, whether Plaintiffs had reasonable cause for doing so.” Id. at 

738.  

 Thus, in DeGuerin, the attorney-client privilege did not apply because the 

nature of a confidential communication was neither known nor being investigated. 

Therefore, disclosing the client’s identity would not reveal a privileged 

communication. In contrast, Russell-Hendrick swore in her declaration that Taylor 

Lohmeyer advised its clients that they “could borrow money from the offshore 

structure without U.S. tax obligations” and that “no income was reportable from the 

offshore arrangement.” She also swore that the IRS wants to issue the summons to 

obtain “substantial evidence regarding the identity of the U.S. taxpayers” who 

received that advice. Consistent with DeGuerin’s recognition that “[i]f revelation of 
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a client’s identity would also reveal a privileged communication, both the identity 

and the communication are privileged,” the identity documents the government 

seeks are all privileged. DeGuerin, 214 F.Supp.2d at 737.  

II. Documents reflecting the identities of Taylor Lohmeyer’s clients are 

privileged under binding Fifth Circuit case law.     
 

DeGuerin is consistent with this Court’s recognition that “[j]ust as the client’s 

verbal communications are protected, it follows that other information, not normally 

privileged, should also be protected when so much of the substance of the 

communications is already in the government’s possession that additional 

disclosures would yield substantially probative links in an existing chain of 

inculpatory events or transactions.”4 Jones, 517 F.2d at 674.  

Indeed, “[t]he purpose of the privilege would be undermined if people were 

required to confide in lawyers at the peril of compulsory disclosure every time the 

government decided to subpoena attorneys it believed represented particular 

suspected individuals.” Id. at 674. Thus, in those circumstances, the “attorney must 

conceal . . . the identity of a client, not merely his communications, from inquiry.”  

                                                           
4   The converse of this rule is also true; if the Government is unaware of the general nature 

of the advice, then unknown client identities are generally not privileged. See DeGuerin, 214 

F.Supp.2d at 737 (“[f]rom these facts it is not clear what privileged communication would have 

been disclosed had Plaintiffs included the fee-paying benefactor’s name on a Form 8300”); see 

also Reyes-Requena I, 913 F.2d at 1124 (“Without proof of a confidential communication between 

[the attorney] and any third-party fee-payer, a threshold test for application of the attorney-client 

privilege is not met”).   
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Id. at 671; see also Reyes-Requena I, 913 at 1125 (recognizing “the now-settled 

principle that the attorney-client privilege shields the identity of a client . . . where 

revelation of such information would disclose other privileged communications”); 

Reyes-Requena II, 926 F.2d at 1432 (“the attorney/client privilege protects the 

client’s identity from disclosure by his attorney when the client’s identity is 

inextricably intertwined with confidential communications”). 

The Government mentions these cases in passing but argues that the attorney 

client privilege with respect to client identities applies only under certain factual 

scenarios not present there. More specifically, the Government maintains that Taylor 

Lohmeyer’s clients’ identities are not privileged because “[t]he present case plainly 

does not involve the Government’s efforts to learn the identities of undisclosed 

benefactors paying the fees for drug conspiracy defendants akin to those discussed 

in Jones and Reyes-Requena, nor has the Firm suggested that the Does were involved 

in the same transactions as Transactions as Taxpayer-1.” Appellant’s Br. at 45. 

Nothing in Jones or the Reyes-Requena cases—or any other case—suggests that, for 

the privilege to apply, the clients whose identities the Government does not know 

must have been involved in a drug conspiracy or a particular common transaction.  

The test for the applicability of the privilege is not the circumstance giving 

rise to the Government’s interest in ascertaining client identities. It is whether the 

Government, having been made aware of privileged advice, seeks documents 
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reflecting the identities of the recipients of the advice so it can use that information 

for its own purposes. In this case, the Government does not dispute that it is aware 

of privileged legal advice that it claims Taylor Lohmeyer provided to its clients and 

that it issued the summons to ascertain their identities so it can conduct audits. 

Therefore, this case presents the precise, albeit narrow, circumstance in which client 

identities are protected. 

Perhaps that explains why the Government urges the Court to follow cases 

from other circuits, in particular United States v. BDO Seidman, 337 F.3d 802, (7th 

Cir. 2003), and United States v. Ritchie, 15 F.3d 592 (6th Cir. 1994). Appellee’s Br. 

at 46. However, those cases do not support the Government’s position either; in fact, 

they undermine it.  

In BDO Seidman, the IRS issued a summons to BDO—an accounting firm—

“as part of its investigation of BDO’s compliance with Internal Revenue Code 

registration and list-keeping requirements.” Id. at 805 (emphasis added). Any failure 

by BDO could result in the IRS penalizing the firm. Id. at 806. Certain clients filed 

motions to intervene out of concern that the responsive documents would include 

their identities, which they claimed were privileged.  Id. at 805. The district court 

denied their motions and the clients appealed. The Seventh Circuit recognized that 

“the identity of a client may be privileged . . .  when so much of an actual confidential 

communication has been disclosed already that merely identifying the client will 
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effectively disclosure that communication.” Id. at 811. However, it held that 

documents reflecting their identities are not privileged because they could point to 

no confidential information they received from the firm that was already known by 

the IRS. See id. at 812.  

In Ritchie, an attorney received cash payments of over $10,000 triggering his 

obligation to submit a form to the IRS notifying it of the cash payment, the nature of 

the services, and the payers/clients. Ritchie, 15 F.3d at 595. The attorney failed to 

provide complete information, prompting the IRS to issue a summons to the 

attorney. The district court enforced the summons and the attorney appealed. With 

respect to the attorney client privilege issue, the attorney “abandoned this argument 

on appeal, for it appears nowhere in his brief.” Id. at 602. In dicta, the court 

recognized the general rule that client identities are not ordinarily privileged. Id.  

 BDO Seidman and Ritchie do not support the Government’s position for 

several reasons. First, the subject of the investigations was not the clients as it is 

here, it was the businesses for possible penalties associated with failing to comply 

with reporting requirements. Second, in BDO Seidman, the clients could not identify 

any confidential advice known by the IRS. Likewise, in Ritchie, there was no 

mention in the opinion that the Government knew about any legal advice.  

Here, in contrast, according to Russell-Hendrick, Taylor Lohmeyer advised 

its clients that they did not have a legal obligation to report income associated with 
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the offshore structure. ROA.177. The Government issued the summons to ascertain 

the identities of the clients who received this legal advice, rendering any responsive 

document bearing the clients’ identities privileged.   

III. The Government’s attempt to distinguish Liebman is unavailing.  

Liebman is directly on point. Here, as in that case, the Government submitted 

an IRS agent’s declaration to attempt to justify the summons; the declaration set 

forth the agent’s belief that the firm gave certain erroneous tax-saving legal advice 

to its clients in connection with certain transactional work; the IRS was unaware of 

the identities of the firm’s clients who received and may have acted on the advice; 

and the IRS issued a summons for all documents that would reveal the clients’ 

identities. Consistent with the Fifth Circuit cases discussed above, the court held that 

this case “falls within the situation where so much of the actual communication had 

already been established, that to disclose the client’s name would disclose the 

essence of a confidential communication.” Liebman, 742 F.2d at 809.  

However, according to the Government, Liebman is distinguishable because: 

(i) the court held that, for the privilege to apply, the documents must reflect the 

confidential communication, Appellee’s Br. at 52; (ii) “[u]nlike in Liebman . . . the 

IRS does not know that the Does engaged in the same fraudulent conduct as 

Taxpayer-1, nor does it know what advice the Firm gave the Does,” id. at 54; and 
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(iii) Mr. Lohmeyer’s declaration indicating that the clients received the same advice 

as Taxpayer-1 invalidates the privilege claim. Id. at 56.  

With respect to the Government’s argument that Liebman extended the 

privilege only to documents containing confidential advice, the Government 

misreads the opinion. As in this case, the Government was aware of the advice the 

firm gave to its clients in connection with transactional work, but it did not know the 

clients’ identities. So, the government requested all “books, records, papers” that 

revealed the clients’ identities—a request that plainly encompasses the transactional 

documents that would not contain privileged legal advice.  While such transactional 

documents may not ordinarily be privileged, they were deemed privileged given the 

reason the government requested them—to ascertain the identities of the recipients 

of the privileged advice. This case presents the identical situation.  

Equally erroneous is the Government’s argument that this Court, in Reyes-

Requena I, held that for the privilege to apply the document must reveal the 

privileged advice. Indeed, as the Court in that case explained, common examples of 

situations where documents revealing client identities are deemed privileged are 

found where the privileged information not contained on documents, such as the 

motivation for seeking legal advice, was already known by the part seeking the 

information. See Reyes-Requena I, 913 F.2d at 1125. That is why the Court 

explained in Jones that “information, not normally privileged, should . . . be 
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protected when . . . the substance of the communications is already in the 

government’s possession.” Jones, 517 F.2d at 674 (emphasis added).  

With respect to the Government’s argument that Liebman is distinguishable 

because the IRS knew that the firm’s clients engaged in the conduct it was 

investigating (wrongfully taking a deduction based on legal advice), the 

Government, once again, misreads the opinion. The court held: “it is by no means 

clear that all the clients whose identities would be revealed did take the deduction.” 

Liebman, 742 F.2d at 810, n. 4. As for the Government’s argument that it does not 

know the advice that Taylor Lohmeyer gave to the clients, Russell-Hendrick’s sworn 

declaration describes the precise legal advice that the government believes the law 

firm gave to its clients that used off shore accounts, giving rise to its purported 

“reasonable basis to conclude” other firm clients received and followed identical 

advice. The government’s current positon that it is unaware of the advice calls into 

question the veracity of the declaration.  

Finally, the Government’s argument that Mr. Lohmeyer’s declaration 

provides that “the substance of the communications with the [clients] is already 

known to the Government,” ROA.149-153, somehow distinguishes Liebman or 

invalidates the privilege is also wrong. In Liebman, the law firm acknowledged that 

it provided the legal advice the IRS suspected. Id. at 809 (Liebman & Flaster have 

acknowledged that the clients who paid fees for such advice were told they were 
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deductible”). The firm’s acknowledgment did not invalidate the privilege. On the 

contrary, it further confirmed its applicability. See id. at 810 (“If appellants were 

required to identify their clients as requested, that identity, when combined with the 

substance of the communication as to deductibility that is already known, would 

provide all there is to know about a confidential communication between the 

taxpayer-client and the attorney.” The case presents the identical situation.  

IV. The Government’s policy considerations do not invalidate the attorney 

client privilege.  

 The Government argues that the attorney client privilege should bend to 

“policy considerations” because any contrary holding would, in its view, “grant law 

firms a potential monopoly on offshore tax evasion” and encourage “corrupt or 

criminal acts.” Appellee’s Br. at 57. The Government’s argument is baseless; there 

is no evidence that Taylor Lohmeyer or any of its clients were involved in any sort 

of conspiracy to illegally evade taxes or to carry out corrupt or criminal acts. At 

bottom, this dispute mirrors the dispute in Liebman: the Government believes the 

firm provided legal advice that it claims to be erroneous, and it wants to discover the 

identities of the clients so it can determine whether any of them underpaid taxes.  

Moreover, the Government’s inflated concerns are difficult to reconcile with its 

earlier recognition that “there is nothing inherently improper” about Taylor 

Lohmeyer’s services in connection with off-shore accounts, Appellee’s Br. at 53, 

undermining its comparison of this case to In re Grand Jury Proceedings (Pavlick), 
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680 F.2d 1026 (5th Cir. 1982)—a case involving the secret identity of a drug-

smuggling co-conspirator.  

  The Government also argues that protecting Taylor Lohmeyer’s clients’ 

identities would “curtail the IRS’s ability to use its summons power in the John Doe 

context” anytime it is “already aware of services the law firm provided to that one 

client.” Appellee’s Br. at 58. The Government misunderstands Taylor Lohmeyer’s 

position. It is not the Government’s awareness of transactional services that invokes 

the attorney client privilege. It is the Government’s awareness of confidential legal 

advice that Taylor Lohmeyer provided to its clients—advice that prompted the 

Government to pursue “an investigation to develop information about other 

unknown clients of Taylor Lohmeyer” and uncover “substantial evidence regarding 

the identity of the U.S. taxpayers with offshore structures used to avoid or evade 

taxes” based on Taylor Lohmeyer’s legal advice. ROA.191-92; see also ROA.94. 

 Lastly, the Government argues again that, under Davis, any privilege claim 

must be made on a document-by-document basis, particularly because Taylor 

Lohmeyer performed transactional services that are not ordinarily privileged. 

Appellee’s Br. at 59-60. However, as explained throughout Taylor Lohmeyer’s 

Appellant’s Brief and this Reply Brief, as in Liebman, such transactional documents 

not ordinarily privileged are privileged in these circumstances because the 

Government is aware of the privileged advice and only seeks the documents to 
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ascertain client identities. All responsive documents are necessarily privileged. See 

Liebman, 742 F.2d at 810 (“identity, when combined with the . . . communication . 

. . that is already known, would provide all there is to know about a confidential 

communication between the taxpayer-client and the attorney”); see also Jones, 517 

F.2d at 674 (“information, not normally privileged, should . . . be protected when . . 

. the substance of the communications is already in the government’s possession”).  

 In the end, none of the Government’s policy considerations justify simply 

disregarding the attorney client privilege. Indeed, the Government’s summons 

authority remains “subject to the traditional privileges and limitations.” United 

States v. Euge, 444 U.S. 707, 714 (1980). This includes the attorney-client 

privilege—“the oldest of the privileges for confidential communications known to 

the common law.” Upjohn v. U.S., 449 U.S. 383, 390 (1981) (citing 8 J. Wigmore, 

Evidence § 2290) (McNaughton rev. 1961)); see also United States v. Chen, 99F.3d 

1495, 1499-1502 (9th Cir. 1996) (“The attorney-client privilege is essential to 

preservation of liberty against a powerful government”). Taylor Lohmeyer 

respectfully asks this Court to reverse the district court’s order and safeguard the 

attorney-client privilege.   
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CONCLUSION 

 

 Based on the foregoing, Taylor Lohmeyer respectfully requests the Court to 

reverse the order granting the Government’s counter-petition to enforce the 

summons and find, consistent with established case law, that the Government is not 

entitled to the privileged attorney client information it seeks. Taylor Lohmeyer 

further requests any and all other general relief to which it may be entitled.   
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