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On behalf of the ALFN, I want to welcome you to ANSWERS, our 
15th Annual Conference.  What a journey it has been these past 
15 years, and I have had the pleasure of attending each and 
every one of our 15 annual events.  I can remember quite well 
our first event in 2002 in Puerto Rico, where we had 100 
attendees join us to kick off something amazing.  We started 
ANSWERS to create a new kind of industry event, with a 
primary focus on networking and relationship building in a 
casual destination resort setting.  We wanted our attendees to 
experience a more relaxed conference, unlike others in our 
industry where you have to pack four suits, go 24/7 for several 
days straight, then ask yourself at the end what you really got 
from all the loss of sleep, extra calories and back-to-back 
meetings and sessions.  We weren’t interested in hosting 
another one of those conferences, but instead we designed an 
event with a retreat style format that allowed us to provide 
group activities and unique networking opportunities for our 
attendees to really get to know one other, build relationships 
and discuss challenging industry issues and best practices.  

Although we like to have fun at our events and some may say 
we “throw a good party”, don’t let that overshadow the serious 
and important focus we place on our educational offerings, as 
we have tackled some big industry issues at ANSWERS and 
featured many great speakers and legal practitioners.  We 
haven’t been afraid to roll up our sleeves and get to work in 
providing you cutting edge education, in an environment where 
we welcome all attendees to be engaged in dialogue that leads to 
ANSWERS. It is our hope that you leave this event each and 
every year feeling energized, having been given the 
tools, knowledge and connections you need to best 
repre- sent your individual companies 

and to further your careers. As 
an attendee of ANSWERS, you 

will be collaborating with a 
select group of your peers 

and industry leaders. We 
have designed this 

conference to be a true 
“one of a kind” 

networking and 
educational event, and we 

are honored to have your 
participation.

In the past 15 years we have had over 4300 attendees 
at ANSWERS, each of whom has helped us to get to where we 

are today.  Now I invite you to sit back, relax and join me on 
this journey of ANSWERS and in celebrating 15 years of our 
flagship event.  Or as they would say here in Texas, giddy up 
y’all and let’s have a rootin’ tootin’ heck of a great time at this 
here ANSWERS shindig! 
- Matt Bartel, President & CEO, ALFN

R E C O R D  S E R V I C E R  A T T E N D A N C E
That’s right, y’all! We promised you the B-I-G Fifteen and we are delivering! This year, we’re thrilled to announce that not only have 
we beat our previous client attendee record, but we’ve completely blown it out of the water! We’ve got over 50 servicing clients 
present and on-site at ANSWERS this year. The break-down: we have 53 attendees from mortgage servicers and government-spon-
sored enterprises, Fannie Mae and Freddie Mac. Those 53 individuals represent 30 different mortgage servicing companies which 
is another record. Not only are we delivering more individual clients than ever before, but we’ve pulled in a host of entirely new 
servicing companies for you to network with. And one more draw-dropping fact: 66% of those attendees are women. Now here’s an 
#insta hashtag thread for you to follow. Just make sure you attend the Monday morning JPEG general session to learn all this: 
#will #willing #willpower #answers #answers_solutions #jpeg
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Assure360’s industry leading technology is now part of the new Firm Solutions. 

We’ve combined Assure360’s innovative technology with one of the most trusted names in outsourcing 
and consulting to deliver a single source for integrated attorney firm and servicer solutions.

Firm Solutions provides a comprehensive suite of offerings including:
Case Management Technology | IT Outsourcing | Process Automation | Data Center Solutions 

Practice Management | Compliance | Non-legal Operations Outsourcing | Staff Augmentation | Consulting

Learn how the new Firm Solutions can help your business.
visit firmsolutions.com

Two Industry Leaders Have Become One.

Firm Solutions
an a360 Company

Technology | Outsourcing |  ConsultingLearn more at svclnk.com

THE LEADER IN DEFAULT SERVICES



Stern & Eisenberg is proud to be the ANSWERS 2017 Enterprise Sponsor

McCalla Raymer Leibert Pierce, LLC is proud to be an ALFN Enterprise Member in Alabama, Connecticut, 
Florida, Georgia, Illinois and Mississippi. Learn More at McCalla.com



Join us for a conversation a decade in the making. Hear industry veterans discuss the last (and biggest) housing bust of their careers while millennials share how 
the crisis shaped their entire post-2008 careers in mortgage servicing. Our panelists will dive deep into the impact of the foreclosure crisis, including warning 

signs leading up to the crisis and the immediate fallout, and discuss the roles of the national mortgage settlement, and the now-threatened Dodd-Frank Financial 

responses?

A DECADE OF CHANGE: 
A TEN YEAR RETROSPECTIVE 
ON THE FINANCIAL CRISIS & 

GREAT RECESSION

Opening Super Session

Moderated by

Hey ewbies! FIRST TIME ATTENDEES
AND NEW MEMBERS 
WELCOME RECEPTION

Member Meeting Member Meeting Member Meeting

with exclusive use of the

Beer Burros
by Baker Donelson

by Carter Conboy

Custom Cigars
START

FINISH

BEAT THE HEAT

with a
Schiller Chiller

Pack

Available
at the opening

reception & dinner
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SET YOUR OWN SCHEDULE



IT’S FIFTEEN YEARS, 
BUT IT’S GONNA BE A 
TEN-X PARTY, Y’ALL.

complimentary party passes. Return shuttles to down-

Dinner is on your own.  

FORECLOSURE FEUD
Monday Morning Breakfast Session

-

quick draw answer-and-question style session, provid-
ing a test of knowledge across a variety of interesting 
foreclosure-related subjects for industry practitioners 
- clients and attorneys alike. 

with the computer, the printer, their email, the 

-
sumed with their mobile devices, working re-

and complaining about their work + life balance 

just come to the session already and learn how 

A CROSS-
GENERATIONAL 
CONVERSATON:
MILLENNIAL
MANAGERS &
THEIR BOOMER
BOSSES

Monday General Session

SPEAKER INFORMATION

-

reduce controllable delays?

FORECLOSURE
Drill Down: Practice-Buildingproudly presented by the

Dealing and communicating with borrowers 
on an everyday basis can be legally question-

-

for both mortgage servicers and attorneys 
who communicate with borrowers who are in 

-
cating with borrowers may lead to increasing 

time savings, and mitigated losses. 

LEGAL 
ETHICS

Drill Down: 
Profession-Building

Drill Down: 
Business-Building
BUSINESS
OPERATIONS

as crucial as building your business. Hear 

-
ment systems to leverage integration and 

and timeline management, and most im-
portantly, improved their client relations, 

session will answer your questions on busi-

to your advantage.

SESSIONS
Monday

Complimentary round-
trip shuttles provided 

pick-up details are in the 
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BANKRUPTCY
B I N G O

proudly presented by the

Tuesday Morning Breakfast Session

-

label subservicing as a revenue stream for your business.

THE RISE OF SUB-SERVICING
AND WHAT IT MEANS FOR 
THE INDUSTRY

Tuesday General Session

amendments. Hear from nationally known 
-

a successor in interest’s identity and owner-
ship interest in the subject property under 

REGULATORY
COMPLIANCE

Drill Down: 
Profession-Building

vest property in the secured lender upon 
-

tegic defenses to same and environmental, 
marketable title and hazard conditions that 

should look to participate in the process to 
avoid a lengthy foreclosure or collection pro-
cess and how to save client time and better 
protect their interest in complicated consum-
er bankruptcy situations.

BANKRUPTCY
(NOT BINGO!)

Drill Down: 
Practice-Building

Additional states and territories of coverage 

in the event of volume shifts within their 

-
nities with the proper systems in place to 
learn and adapt to the on-boarding of a new 
state’s laws and processes as well as obtain 

who’ve done it.

GROWTH
STRATEGIES

Drill Down: 
Business-Building

SESSIONS
Tuesday

4TH ANNUAL YOUNG 
PROFESSIONALS 
AWARDS LUNCHEON
Join us for our most highly anticipated award of the year, the 

-

Baker Donelson, for their gracious support. 

COURAGEOUS CONVERSATIONS
featuring 

TUJUANNA B. WILLIAMS
CHIEF DIVERSITY OFFICER

FANNIE MAE

WILL LUNCHEON SPONSOR 

special 
luncheon keynote

10     ANSWERS ANGLE & CONFERENCE GUIDE ANSWERS ANGLE & CONFERENCE GUIDE     11



Movie Night
ANSWERS’ FIRST EVER

GET YOUR 
ROSICKI ROSICKLE

Flavored Popsicles

with  extra-special
BLANKETS AND COOLERS 

for servicers by 
hutchens law firmThanks, y’all!

Tonight’s Show

o f f i c e  s p a c e

TUESDAY

Taco TACO

NETWORKING RECEPTION & DINNER
WITH A MARGARITAVILLE HOST-A-BAR

provided by
mccabe, weisberg & conway

with a
local mariachi band

provided by
carter conboy
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YACKING ABOUT BUSINESS + NETWORKING ACTIVITIES

KENDRA SCOTT JEWELRY + 
CRU WINE BAR EXPERIENCE

 

RIVER KAYAKING + 
TEX-MEX IRON CHEF

 

-

A TEN-X BIRTHDAY PARTY +
COMPLIMENTARY SHUTTLES  

GOLF AT WOLF DANCER

All activities required pre-registration to participate.  Please check with the registration desk for details.
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PAINTING OR YOGA?   
Or you can stop by the registration desk any time! 



Rashmi Airan

Moderated By
 

Second Annual

CLIENT + COUNSEL 
And Then We’re Rolling Out Face-to-Face

MEETINGS

-

M O R T G A G E

A
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A
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O
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ANSWERS Attendee Policy for Organizing Events
It is the policy of the ALFN that event attendees shall not invite client/servicer representatives, ALFN 
members or other event attendees to off-site events or onsite venues during an ALFN scheduled event 
function or activity.  ALFN hosts its events in an effort to attract clients/servicers and other industry 

conference attendees.  Inviting clients/servicers and other conference attendees to off-site events or 
other onsite venues during an ALFN event function undermines the ALFN event.  Accordingly, the Board 

-

-

SUNDAY, JULY 16

MONDAY, JULY 17

TUESDAY, JULY 18

MONDAY AND TUESDAY GROUP ACTIVITY FREE TIME: 1:30 – 5:30 P.M. 

-

spend this as your individual free time.

WEDNESDAY, JULY 19

-

-

When you have complicated technical, operational, 
personnel, or other issues tangling up your business 
processes and slowing you down, it’s time to call on an 
ALFN Associate Member.  

It’s the simplest and smartest solution.  Find them now in 
your copy of the ALFN Legalist and meet with them here at 

The simplest solution.

CLE CREDIT

CLE CREDIT ADMINISTRATION PROVIDED BY:

 

TO REQUEST CREDIT, PLEASE COMPLETE THE FOLLOWING AT THE CONFERENCE CLE 
REGISTRATION DESK:

attend your last session of the day.
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As the mortgage industry continues to settle 

for mortgage credit has tightened as lenders 
-
-

en, it signals a shift in the regulators' focus 

-

-
ulation and use your best efforts to communicate, are you creating 

or complete access to your products and services in their language 

or are you creating regulatory exposure through a fair lending viola-
tion if you exclude this population because you believe you cannot 
offer full or complete access to your products and services in their 

-

-

national origin, or other protected characteristics, violates the Act."
-

a valid means to circumvent state regulations, stating " Avoiding 

considered a substantial, legitimate, nondiscriminatory interest that 

to remain compliant and avoid creatingfair lending issues under 

 

through enforcement actions, rule promulgation, exam procedures 
-

A. Census Bureau data on the demographics or prevalence of 

B.

C. 

that did not result in any adverse supervisory or enforcement action 

A.

B. Collection of customer language information to facilitate com-

C.

D. Use of bilingual and/or multilingual customer service agents, 
including single points of contact, and other forms of oral customer 

E. Quality assurance testing and monitoring of customer assis-

A.

B.

systems related to fair lending.

of the mortgage line of business, the business practices addressed 
-

-

had occurred.  

-

-

is attempting to promulgate. For example, in the Bureau's efforts to 

notices and statements of rights.
   

A. 

 
B. 

 
C. Has customer service personnel available to provide assistance 

D. 

-

A.

B. Do calls for customer service have an option for languages other 

C. Does the institution have customer service personnel available 

D. If customer service personnel are available to provide assis-

E. -

F.

it clear that the issue is being brought to the forefront and poised to 
drive fair lending issues in the near future. Those of us focused on 

-

1.

2.

3. As loans board from origination to servicing or from servicer 

4.

5.

-

-

preferences and abilities. 

regulatory Focus on 

Limited English proficiency
set to Increase into 2018

feature article by
linda finley, esq. & craig nazzaro, esq.

Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

With no official guidance 
to draw upon, it is surprising 
to see LEP addressed within 

the CFPB's Exam manuals. 
Contact our authors

linda finley at lfinley@bakerdonelson.com 
craig nazzaro at cnazzaro@bakerdonelson.com

-
-

-

-

courts made the amendment necessary.

-

contested litigated eviction.

-
nates any lease in effect at the time of the foreclosure. Additionally, 
possession by the tenant changes automatically to a month-to-
month term so long as the remaining terms, or payment of rent, on 

to terminate a lease.
 

termination of the month to month lease and a clear path to posses-
sion of the property.

that the possession by the tenant shall continue until the successor 

to send the monthly rent payment.

-

for termination is no longer tied to the terms of the prior lease. A 

lease is no longer in effect and imposes a statutory lease until such 
time as the parties either agree to maintain the month to month 
version of the prior lease, terminate the statutory month to month 

-

read it to believe it:
virginia foreclosures 
may have just gotten easier
by jullie evasco, esq. with rosenberg & Associates. 
she can be reached a jullie.evasco@rosenberg-assoc.com

FIRST

-

SECOND

THIRD

-

FOURTH
-

by ronald s. deutsch, esq. with cohn, goldberg & Deutsch. he can be reached at RDeutsch@cgd-law.com

n e w  t h i n g s  t o  wat c h  f o r  i n 
m a r y l a n d  f o r e c l o s u r e s
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A
 

Smith v. Edwards

precedent provides some insight. 

Billings v. U.S. Bank National Association

Billings v. U.S. Bank National Association
-

Id. 
-

estate. Id

-

Id. -

Id. The Defendant 

he appealed. Id. 

The Court in Billings

Id

Id.

before

executed.” Id.

Conversely, in Morgan v. Big Creek Farms of Hickory Flat, Inc., 

Morgan 
v. Big Creek Farms of Hickory Flat, Inc.

Id. -

payment pursuant to the contract. Id. 

Id

 Id

. Id. 

extension of time. Id
Id

-
Id

Id

Id. at 

-

those efforts. Id

-

-

speculation. 

-

W a r n i n g  O r d e r s  A N D  T H E  I m p o r t a n c e  o f  R e c e n t  A r k a n s a s  P r e c e d e n t 

T
records system. 

-

up of thousands of mortgage lenders, servicers, sub-servicers, 
investors and government institutions. 

originates a mortgage loan, the mortgage is not granted in favor of 

nominee for the member. If the loan is later transferred to another 

serve as nominee of the transferee, thereby eliminating the need to 
execute and record an assignment of mortgage. 

transfer system resulted in a failure to record mortgage assign-

He alleged that the absence of assignment of mortgage record-

-

foreclosure actions, and that these representations violated the 

-

of foreclosure proceedings. 

-

-

that violates this restriction.

plaintiff are recorded in the public land records before a residential 

-

the culmination of several years of litigation that spanned three 

-
ments. Christian County Clerk ex rel. Kem v. Mortgage Electronic 
Registration Systems, Inc.

of any statute may recover from the offender such damages as he 

-

-

under any of these types of protected classes, the Court found that 

-

to pursue a recording-statute claim. Boyd County, ex rel. Hedrick v. 
MERSCORP, Inc.

The counties did present a separate argument that county attor-

enforcement of mandatory provisions of the recording statutes. 

This legal argument may have been the primary motivation per-

federal court actions. Those victories had been based on the princi-

-

be decided for fear of the precedent that it may have set going 

terms of the settlement agreement. 

The discussion around the topic of statute of lim-
itations in mortgage default servicing continues to 

-
meates the industry across the country.  Ohio is no 

exception.   

“(A) Except as provided in division (E) of this section, an action to 

time shall be brought within six years after the due date or dates 
stated in the note or, if a due date is accelerated, within six years 
after the accelerated due date.”

-

ago. In Deutsche Bank Natl. Trust Co. v. Holden
-

are separate and distinct remedies to collect a debt”.  In Holden, 

Holden Court held that the foreclosing plaintiff met 
both the threshold issue of standing (by attaching the mortgage 
and an assignment of mortgage to the foreclosing plaintiff and a 

-

discharge. Id. The Court reiterated that a bar on the note secured by 
a mortgage does not necessarily bar action on the mortgage. Citing 
Kerr v. Lydecker

In Bank of New York v. Phenon Walker,

even if recovery on the note is time-barred, the Walker Court, inter-
preting Holden, noted that a mortgage is governed by a different 

years. Id. Accordingly the Walker Court found that a bar on the note 
does not mean that there is a bar on a foreclosure action based on 
the mortgage so long as that entity is entitled to enforce the note. 

Walker 
Court did not expand the decision but, instead, is a reasonable 
interpretation of the same. 

Court of Appeals. In The Bank of New York Mellon Corp. v. Erickson, 

the foreclosing plaintiff does not have to demonstrate that it is 
-

acceleration portion of the statute of limitations. Erickson
clear that foreclosing plaintiffs need to plead their case clearly and 

that an exception to the general rule applies.

Holden -

hh ddii ii dd hh ii ff ff llii hh kk ll lldd

BY 
JILLIAN H. WILSON, ESQ. 

WITH WILSON & ASSOCIATES. 
SHE CAN BE REACHED AT 

jiwilson3@wilson-assoc.com

N e w  o h i o  C a s e  L a w  C o u l d  m o v e  S t a g n a n t,  A g e d  L o a n s
 B y  L a u r a  I n f a n t e ,  e s q .  w i t h  c l u n k ,  p a i s l e y,  h o o s e  C o . ,  L P A .  S h e  c a n  b e  r e a c h e d  a t  l i n f a n t e @ c p h l p a . c o m
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by Matthew N. George, Esq., is an attorney 
with Reimer Law Co. He can be reached at 
mgeorge@reimerlaw.com.



U -

all mortgage loans that are guaranteed by 

-
range such a meeting, before three full monthly installments due on 
the mortgage are unpaid.” The purpose of the face-to-face meeting 
is to proactively discuss options to avoid foreclosure, including a 
variety of loss mitigation options.

Timing and Burden of Proof
Before the third consecutive missed payment, mortgagees or 

under this statute, if the mortgagor does raise this defense, the 
burden shifts to the mortgagee to prove its compliance under the 
statute either by presenting evidence of a face-to-face meeting or 
evidence of the applicable statutory exceptions enumerated herein. 

-

Large-volume servicers may encounter more compliance issues 
-
-

rent litigation in Florida, especially the Fourth District, and should 
update their internal policies and procedures to ensure compliance 

case dismissal, their counsel may encounter later in the case. 

The Exceptions: When a Face-to-Face 
Interview is Not Required

-

  In recent 

The Evolving Interpretation of Hud’s Face-
to-Face Meeting Requirement

4   

arrange the face-to-face meeting, at minimum, or the sending of 

of their legal counsel. 

Recent Case Law Trends 
-

precedent to the institution of foreclosure proceedings.   On the oth-
er hand, the same court ruled in another case that the face-to-face 

the HUD regulations in the mortgage contract.   In California, courts 
-

8  

in Dorado v. Bank of America, N.A.

foreclosures by lenders, but did not address claims for legal relief in 
the context of paying off a mortgage.”9  Instead, Dorado opined that 

incorporates HUD regulations.”   

  
-

simply raising a defense to the mortgage foreclosure action. In that 

-
ing foreclosures.

In Palma v. JP Morgan Chase Bank, the servicer failed to provide 
any evidence it engaged or attempted to engage in a face-to-face 

representative personally visited the mortgaged property citing 

mortgagor.   

4 Wells Fargo Bank N.A. v. Isaacs

Palma v. JPMorgan Chase Bank

to a foreclosure suit (i.e. clearly incorporated into the mortgage contract and therefore 

Diaz v. Wells Fargo Bank, N.A.

8 Fonteno and Urenia
9 Dorado v. Bank of Am., N.A

 Id.
 Njema v. Wells Fargo Bank, N.A.

Washington Mutual Bank v. Mahaffey

ARC HUD I, LLC v. Ebbert, both the 

sworn.”
at the time of the alleged default.”   The 

genuine issue of material fact precluding the entry of a summary 

Future Implications
In the Foreclosure industry, it is commonplace to encounter several 

mortgage contract.  Under the reasoning in the recent Bartram case, 
-

closure case. Bartram

distinct” default date stated in the Bartram opinion references the 

-

this case may be restricted sooner rather than later in order to not 

So, what should servicers do to minimize their 
litigation risk related to HUD’s face-to-face 
requirement? 

mortgage contracts to determine if a face-to-face is directly, or even 

mortgages, it is best to ensure reasonable efforts are expended to 

suggestions of video counseling.

 ARC HUD I, LLC v. Ebbert

 Id.
 Id.
 Bartram v. U.S. Bank National Association

-

This guide has discussed several different counseling delivery methods, ranging from 

counseling experience.”

And Your
COMPLIANCE 

RESPONSIBILITIES By Jessica Skoglund Mazariego
Business Law and Compliance Manager

Gilbert Garcia Group, P.A., a Florida Law Firm
jmazariego@gilbertgrouplaw.com I -

ments.   PNC Bank, N.A. v. Wilson

Bankers Life Co. v. Denton
Wilson

(b) The mortgagee must have a face-to-face interview with the mortgagor, or make a reasonable effort to ar-
range such a meeting, before three full monthly installments due on the mortgage are unpaid.  If default occurs 
in a repayment plan arranged other than during a personal interview, the mortgagee must have a face-to-face 
meeting with the mortgagor, or make a reasonable attempt to arrange such a meeting within 30 days after 
such default and at least 30 days before a foreclosure is commenced.

(d) A reasonable effort to arrange a face-to-face meeting with the mortgagor shall consist at a minimum of 

effort to arrange a face-to-face meeting shall also include at least one trip to see the mortgagor at the mort-
gaged property, unless the mortgaged property is more than 200 miles from the mortgagee, its servicer, or a 

is deemed to be incorporated into the loan documents.  HSBC Bank . Teagarden Pfeifer v. 
Countrywide Home Loans, Inc

Moore v. 
Matthews v. PHH Mortgage Corp

Wells Fargo Bank, N.A. v. Cook
the Wilson

-

-

this argument, the Wilson panel held that

PNC Bank, N.A. v. Wilson,

There remains one additional problematic issue for the foreclosing practitioner as set up by the appellate panel and left unre-

-

 FROM FHA FACE 2 FACE REQUIREMENTS 

BUT WAIT... ILLINOIS OFFERS SURPRISE

Toptional advances under a loan agreement are 

after the lender receives actual notice of the 
intervening lien.  The case, 
v. Benun, et. al.

-
gage to secure the payment of its legal fees.

-

to a maximum principal of one million dollars.

-

-

-

-

-

far exceeded the value of the mortgaged property.

future advances are mandatory.  In such agreements, future advanc-
es retain the priority position of the original mortgage. In addition to 

-

actual notice of an intervening lien, the advances made after such 

advances to be subordinate to intervening liens could have three 
negative impacts on lenders.  First, they argue that lenders may 

-

Third, they argue that the need to negotiate subordination agree-

The NJBA argued that the burden of these considerations is more 

-
tions have passed statutes to protect the priority of future advances 

that such policy concerns are best addressed by the legislature.

-
nior lien on the property secured by the mortgage.  Lenders should 

Finally, in response to the concerns raised by the lending industry, 

-

THIS
NEW JERSEY SUPREME 
COURT HOLDS THAT FIRST 
MORTGAGEE MAY LOSE 
PRIORITY ON OPTIONAL 
FUTURE ADVANCES MADE 
AFTER NOTICE OF AN 
INTERVENING LIEN
BY Lucas Anderson, ESQ. WITH STERN & EISENBERG. HE CAN BE 
REACHED at landerson@sterneisenberg.com

WHAT HAD HAPPENED WAS
In June 2003 an FHA loan was originated
and then 
in August 2010 it defaulted
but then
in October 2010 a Special Forbearance offer was extended
so then
in February 2011 a Permanent loan modification was awarded
but hold on because then later in the same month
a Chapter 7 was filed
and so that’s why
in May 2011 the Chapter 7 was discharge with no reaffirmation

by mike timothy, esq. with shapiro kreisman & associates, llc
he can be reached at mtimothy@logs.com
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F -
tions governing the loss mitigation process. The regulations, enacted under 

-

-

consider a possible loss mitigation resolution.

-

-

sales. In theory, they can recover actual and statutory damages plus attorney fees.

-

are engaging in abusive debt collection practices.

funds from both parties. 

By Matt Richardson, Esq. with Manley Deas. 
He can be reached at MJR@manleydeas.com

BORROWER LITIGATION 
STRATEGIES UNDER CURRENT 
RESPA REGULATIONS

Surviving Non-Borrower Spouse

spouse must use the property as his or her principal residence.

Occupancy

-

Is there a better way to determine occupancy with regard to reverse mortgages?

-

prevent an inappropriate foreclosure.

A 
returned.” United States Nat’l Bank Ass'n v. Am. Gen. Home Equity, Inc.

credit bid rule, a foreclosing lender that has purchased the real property security 
for such a bid is precluded from pursuing further claims to recoup its debt, because 

Countrywide Home Loans, Inc. v. Tutungi

application may not be absolute.

for insured losses.  In Equity Income Partners, LP v. Chicago Title Insurance Co., 

insured, amongst other things, access to the properties. Equity Income Partners, LP 
v. Chi. Title Ins. Co.

suit against the title company. 

or Termination of Liability.”  The title company initially prevailed in the trial court, 

-

Id. -

on the other hand, provided that "All payments under this policy, except payments 

insurance pro tanto." Id. 

Bank of Idaho v. First Am. 
Title Ins. Co.

no monetary payment as a result of the transaction, other than paying the costs 
Markham Contracting Co. v. Fed 

Deposit Ins. Co.

-
Cornelison v. Kornbluth

elaborate scheme to fraudulently induce Alliance to lend money for the purchase of 
nine residences. Alliance Mortgage Co. v. Rothwell

employment and assets of purported loan applicants.

sales by entering full credit bids for the total outstanding indebtedness on the 
notes, plus interest and costs.  Id

at the time of the foreclosures, remained far less than the outstanding principal 
Id. Alliance brought suit 

to recover its damages. 

The defendants contended that Alliance had not sustained any damages because 

Id
Nevertheless, the court found for Alliance on its fraud claims, holding that to the 

Tretheway v. Miracle Mortg., Inc.

Bank of Am, N.A. 
v. First Am. Title Ins. Co.

TO ANSWER THE QUESTION POSED IN THE 
TITLE OF THE ARTICLE... IT DEPENDS.

you desire to bring. Almost assuredly, a suit for general damages against the bor-

I -

-
tion or assistance from a mortgage servicer once their identity and interest has been 

their status. 

may differ. 

Transfers mortgage servicers may encounter under the expanded rule include the 

 
1. Transfer where the spouse or children of the borrower became an owner of the 
property through a voluntary conveyance. 

 
2. Transfer resulting from a decree of dissolution of marriage, legal separation or 
other agreement by which the spouse of borrower becomes an owner of the property. 

-

 
(1) Legal description and address of mortgaged property to check against informa-
tion in the mortgage; and

(2) Provision concerning the transfer of an interest.  In Minnesota, most dissolu-
tion agreements provide that the transferor must provide a quitclaim deed to the 
transferee SII, and/or recording of the judgment and decree in the county recorder’s 

dissolution Judgment and Decree with that language.  If that language is absent in 
the Decree, require a copy of a recorded deed to the SII.

by operation of law upon death of a borrower: 

(a) Joint tenancy:  require a copy of the recorded document (usually a deed) cre-
ating the joint tenancy naming the SII as a joint tenant with the deceased Borrower 

(b) Life estate: require a copy of the recorded document creating the life estate 
(usually a deed) naming the SII as a person with an interest, which is usually a 

 
(c) Transfer on death deed: require a copy of the recorded TODD document nam-

-

4. Transfer following the death of a borrower, where not simply “by operation of law.”  
There are two possible scenarios:  Death with a will (a transfer by devise/testate) or 
death without a will (a transfer by descent/intestate).  In the will scenario, heirs are 

-
rower died without a will, the provisions of state law apply as to heirship of property.  
 

A. What to ask for: 

can be informal or formal, depending on a number of factors, or if challenges are 
forthcoming. 

(1) If the probate has been completed, ask to see a Decree of Distribution or 
Personal Representative’s Deed naming the potential SII.

(2)
Petition, the Order admitting will to Probate, an Order appointing a Personal 

SII’s interest, contacting the Personal Representative of the estate or the attorney 
for the estate may be helpful.  Note that not all the documents may be available 
depending on the stage of the proceeding.

(3)

“to my children that survive me”).  In such cases it may be necessary to establish 

parent of the SII or an obituary notice naming the SII as a surviving child.

B. -

(1) If the borrower died with a spouse, the spouse is the heir; and

(2) If the borrower had children, the spouse and the children are heirs;
 
(3) If the borrower had no spouse or surviving children, the grandchildren are the 
heirs;

(4) If the borrower had no spouse, surviving children or grandchildren, the 
parent(s) are the heirs; and

(5) If the borrower had no spouse, children, grandchildren or surviving parents, 
heirs are brothers and sisters.

C.

deceased and identity of other possible heirs to determine the rights of the potential 

John Brown calls to say his daughter Mary Smith died without a will and he 

surviving spouse, children or grandchildren.  If the answer is yes, John is 
not an heir. If no, you must then determine if Mary is related to John as his 
father as she has a different last name by marriage.  You should ask to see 

5. Transfer of the property ownership into an “inter vivos trust.” This is an estate plan-

his or her lifetime and which does not relate to a transfer of immediate rights of 
occupancy in the property. While it may seem confusing, think of a trust as an estate 
planning method of distributing property without the need for an expensive probate 
proceeding.  The trust typically names a trustee and allows swifter distribution of 
assets upon death.  If you are unsure as to the trust provisions, always consult your 
attorney.

A. What to ask for:  

B. 

-

By,  Brian Liebo, Paul Weingarden & David Usset with Usset, Weingarden & Liebo, PLLP. contact the firm at brian@uwllaw.com

REVERSE MORTGAGE CONCERNS 
OCCUPANCY DETERMINATION

bid rule
FULL CREDIT 

AND DOES IT PRECLUDE
YOUR ACTION FOR DAMAGES?

THE

FEATURE ARTICLE BY

Melissa Robbins Coutts, Esq. and Matthew Podmenik, Esq., with 
McCarthy & Holthus, LLP

Contact them at 
MCoutts@McCarthyHolthus.com and MPodmenik@McCarthyHolthus.com

SUMMARY GUIDE FOR MORTGAGE SERVICERS IDENTIFYING 
SUCCESSORS IN INTEREST UNDER THE CFPB RULES

by Jillian H. Wilson, Esq. with Wilson & Associates. She can be reached at jiwilson3@wilson-assoc.com

Example
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FROM THE ALFN BOARD OF DIRECTORS AND EXECUTIVE TEAM,

IT REMAINS OUR PLEASURE TO SERVE YOU. HERE’S TO ANOTHER FIFTEEN.

AFTER FIFTEEN YEARS, WE’RE HONORED AND HUMBLED

TO EXPRESS OUR MOST SINCERE THANKS FOR YOUR SUPPORT, MEMBERSHIP, AND FRIENDSHIP. 
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