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We write with respect to the Consumer Financial Protection Bureau’s proposal to 

rescind portions of its November 2017 rule governing payday, vehicle-title, and other types 

of loans.  See 84 Fed. Reg. 4,252 (Feb. 14, 2019) (the Proposed Rule); 82 Fed. Reg. 54,472 

(Nov. 17, 2017) (the 2017 Final Rule).  We support the Proposed Rule.  This letter first 

summarizes and then details the reasons for our support. 

INTRODUCTION AND SUMMARY 

Each State has traditionally served as the frontline defender of its own citizens’ 

rights as consumers.  When Congress created the Bureau by enacting the Dodd-Frank Wall 

Street Reform and Consumer Protection Act, it did not strip the States of their consumer-

protection responsibilities.  See Pub. L. No. 111-203, 124 Stat. 1,376 (codified at 12 U.S.C. 

ch. 53) (the Dodd-Frank Act).  Indeed, the Act expressly preserved the States’ role in con-

sumer protection.  For example, it created a new civil action for state attorneys general 

against violators of the Act or the Bureau’s regulations, 12 U.S.C. 5552(a)(1), and it re-

quired the Bureau to initiate a rulemaking at the request of a majority of the States, id. 

5551(c)(1).  Despite the Act’s respect for federalism, the 2017 Final Rule improperly tried 

to cut States out of the consumer-protection picture—to the detriment of their citizens’ 

freedom to choose which financial products best serve their own interests. 

This disregard for the Dodd-Frank Act’s federalism-based mechanism for promot-

ing consumer rights infected the 2017 Final Rule at key junctures.  It identified as “unfair 

and abusive” the practice of “mak[ing] covered short-term loans or covered longer-term 

balloon-payment loans without reasonably determining that the consumers will have the 

ability to repay the loans according to their terms” (the Identified Practice).  12 C.F.R. 

1041.4.  That identification led the Bureau to promulgate what it now terms the “Mandatory 

Underwriting Provisions,” chief among them the requirement that covered lenders perform 

an ability-to-repay determination before making a covered loan.  See 84 Fed. Reg. 4,252 

& n.7.  But the factual and legal bases cited in the 2017 Final Rule did not justify the 

Mandatory Underwriting Provisions.  Factually, the 2017 Final Rule applied too low of an 
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evidentiary standard in light of the profound effects that the Mandatory Underwriting Pro-

visions would have on federalism and consumer welfare.  Legally, the 2017 Final Rule 

misinterpreted the Dodd-Frank Act’s provisions granting discretionary rulemaking author-

ity to the Bureau.  The Mandatory Underwriting Provisions are and always have been a 

factually unsupported and legally unauthorized intrusion upon the States’ responsibility to 

ensure that their citizens can obtain credit on fair terms. 

As a result, we wholeheartedly support the Proposed Rule, which would rescind the 

Mandatory Underwriting Provisions.  Indeed, a 2016 letter submitted by our States ex-

plained why the Bureau should not have promulgated these Provisions in the first place.  

The issues raised in that letter also explain our support for the Proposed Rule.  See Com-

munication from Chief Legal Officers of Arkansas et al. to Richard Cordray (Oct. 7, 2016), 

CFPB-2016-0025-170492 (attached to this letter as Attachment 1). 

Rescinding the Mandatory Underwriting Provisions is necessary, but the Bureau 

should go further.  The Dodd-Frank Act concentrated vast executive power in the Bureau’s 

Director, whom the President cannot remove except for cause.  Exacerbating the unac-

countability of the Bureau, Congress has no power to review its actions through the 

appropriations process.  The Act’s creation of an agency headed by a single person, utterly 

unaccountable to any democratically elected official, violates the separation-of-powers 

principles enshrined in the Constitution.  See PHH Corp. v. CFPB, 881 F.3d 75, 166 (D.C. 

Cir. 2018) (en banc) (Kavanaugh, J., dissenting) (calling the Bureau’s structure “a gross 

departure from settled historical practice”); Br. in Opp’n 13-20, State Nat’l Bank of Big 

Spring v. Mnuchin, No. 18-307 (U.S. Dec. 10, 2018) (arguing on behalf of the United States 

that the Bureau’s structure is unconstitutional).  Because the Bureau’s structure is uncon-

stitutional, the 2017 Final Rule—and any other action taken by the Bureau, for that 

matter—is entirely invalid.  The Bureau should, therefore, rescind the 2017 Final Rule in 

its entirety, including both the Mandatory Underwriting Provisions and the so-called “Pay-

ment Provisions.”  See 84 Fed. Reg. 4,252.  At very least, the Bureau should rescind the 

Mandatory Underwriting Provisions and issue a notice of proposed rulemaking to seek 

comment on whether it should rescind the remainder of the 2017 Final Rule. 
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REASONS TO RESCIND THE 2017 FINAL RULE 

This letter’s analysis roughly tracks the Proposed Rule’s own analysis.  First, and 

primarily, it addresses why the Proposed Rule correctly determined that the 2017 Final 

Rule’s factual and legal bases were insufficient to justify the Mandatory Underwriting Pro-

visions.  Either the factual or legal insufficiencies in the 2017 Final Rule would justify 

rescinding the Mandatory Underwriting Provisions.  Taken together, therefore, they cer-

tainly justify rescission.  Second, this letter addresses the Bureau’s consideration of 

alternatives to rescinding the Mandatory Underwriting Provisions.  The Bureau correctly 

concludes that it should rescind those Provisions instead of adopting any of the considered 

alternatives.  Third, this letter explains why the Proposed Rule’s cost-benefit analysis com-

plies with the Dodd-Frank Act.  Finally, this letter explains our concerns that the structure 

of the Bureau—as an agency whose purse strings Congress cannot touch, with all deci-

sionmaking authority concentrated in a single Director who is generally unaccountable to 

the President—is unconstitutional.  Because of these constitutional concerns, which con-

tinue to percolate amongst the courts of appeals, the States recommend that the Bureau go 

further than the Proposed Rule and rescind the 2017 Final Rule in its entirety, including 

the Payment Provisions. 

I. The Proposed Rule correctly determines that the factual and legal bases cited 

by the 2017 Final Rule did not justify the Mandatory Underwriting Provisions, 

which must therefore be rescinded. 

In the Proposed Rule, the Bureau reconsiders the bases that it cited in the 2017 Final 

Rule to justify the Mandatory Underwriting Provisions and finds those bases wanting.  The 

Proposed Rule announces that “the Bureau preliminarily believes that neither the evidence 

cited nor legal reasons provided in the 2017 Final Rule support its determination that the 

identified practice is unfair and abusive.”  84 Fed. Reg. 4,262.  Therefore, the Bureau pro-

poses to rescind the Mandatory Underwriting Provisions in the 2017 Final Rule.  We 

support this proposal. 

As an initial matter, the Bureau correctly notes that the statutory provisions that 

grant the Bureau’s discretionary, limited rulemaking authority also grant the Bureau the 

power to rescind a previously issued rule.  See id. at 4,260, 4,261 n.126.  Indeed, those 

provisions require rescission of the Mandatory Underwriting Provisions because the Bu-

reau has correctly found that the Identified Practice is neither unfair nor abusive. 

In light of that finding, the Dodd-Frank Act does not allow the Bureau to continue 

to prescribe rules treating the Identified Practice as unlawful.  Under the Act, the Bureau 

“may prescribe rules” that “identify[] as unlawful” an “act[] or practice[] in connection 

with any transaction with a consumer for a consumer financial product or service, or the 

offering of a consumer financial product or service.”  12 U.S.C. 5531(b) (emphasis added).  
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But such rules may be prescribed only when the identified act or practice is “unfair, decep-

tive, or abusive.”  Id.  Inversely, the Bureau may not prescribe rules that identify as 

unlawful any acts or practices that are not unfair, deceptive, or abusive.   

If the Bureau does not rescind the Mandatory Underwriting Provisions, then it will 

be continuing to prescribe a rule treating the Identified Practice as unlawful despite its 

finding that the Identified Practice is not unfair or abusive.  This would violate the Bureau’s 

statutory authority.  See id.  Its other, more-generalized grant of rulemaking discretion does 

not change this analysis.  See id. 5512(b)(1) (providing that the Bureau “may prescribe 

rules . . . as may be necessary or appropriate to enable the Bureau to administer and carry 

out the purposes and objectives of the Federal consumer financial laws”).  For one thing, 

allowing the Bureau to rely on 5512(b)(1) to prescribe a rule that 5531(b) does not permit 

the Bureau to prescribe would broaden 5512’s grant of rulemaking authority to the point 

that 5531’s more-limited grant would become surplusage.  See Nat’l Ass’n of Mfrs. v. Dep’t 

of Defense, 138 S. Ct. 617, 632 (2018) (“As th[e] Court has noted time and time again, the 

Court is ‘obliged to give effect, if possible, to every word Congress used.’” (quoting Reiter 

v. Sonotone Corp., 442 U.S. 330, 339 (1979)).  More to the point, the Bureau can hardly 

be “administer[ing]” or “carry[ing] out” any “Federal consumer financial laws,” by con-

tinuing to treat a practice as unlawful when it has found that the practice is not unfair, 

deceptive, or abusive. 

All that is to say, because the 2017 Final Rule lacked “the necessary and appropriate 

factual and legal bases for” determining that the Identified Practice is unfair or abusive, 84 

Fed. Reg. 4,262, the Bureau therefore must rescind the Mandatory Underwriting Provi-

sions.  Regarding the factual basis, the Proposed Rule correctly explains that the 2017 Final 

Rule did not cite robust and reliable evidence for that determination.  See id. at 4,264-68.  

Regarding the legal basis for that determination, the Proposed Rule also correctly explains 

that the 2017 Final Rule relied on “problematic approaches” that “the Bureau should no 

longer use.”  Id. at 4,269, 4,276; see id. at 4,268-76. 

Further elaboration follows on the flaws in the factual and legal bases for the 2017 

Final Rule.  The flaws in either basis independently justify rescinding the Mandatory Un-

derwriting Provisions. 

A. The Proposed Rule correctly determines that the 2017 Final Rule 

lacked a sufficient evidentiary basis to justify the Mandatory Under-

writing Provisions. 

As a factual matter, the Bureau preliminarily concludes in the Proposed Rule that 

the evidence underlying the 2017 Final Rule was insufficient to justify identifying as un-

lawful the practice of issuing covered loans without performing an ability-to-repay 

analysis.  See 84 Fed. Reg. 4,264-68.  This conclusion rests on two points.  First, the Bureau 

states in the Proposed Rule that the 2017 Final Rule applied too lenient of an evidentiary 

standard.  Id. at 4,264.  Because of sweeping effects of the Mandatory Underwriting Pro-

visions, the Proposed Rule is correct that “it is prudent as a policy matter to require a more 
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robust and reliable evidentiary basis to support [the 2017 Final Rule’s] key findings.”  Id. 

(emphases added).  Second, the Proposed Rule correctly “concludes that the weaknesses 

in the evidentiary record on which the Bureau relied for the Mandatory Underwriting Pro-

visions” undermine the conclusion that the evidentiary basis for the 2017 Final Rule was 

“robust and reliable.”  Id. at 4,268; see id. at 4,265-67.  As explained below, the lack of 

robust and reliable evidence supporting the 2017 Final Rule’s key factual findings is “suf-

ficient to rescind” the Mandatory Underwriting Provisions.  Id. at 4,268. 

1. The Bureau is correct to require, as a policy matter, a “robust 

and reliable” evidentiary basis to justify the Mandatory Under-

writing Provisions. 

The Mandatory Underwriting Provisions would have “dramatic effects” on the mar-

ket for covered loans.  84 Fed. Reg. 4,264.  Most dramatically, they “would eliminate most 

covered short-term and longer-term balloon-payment loans and providers from the market-

place.”  Id.  This reshaping of the small-dollar lending market would in turn cause effects 

of its own that are relevant to the States, including effects on federalism and on consumer 

welfare.  Like the effects identified in the Proposed Rule, these state-level effects have 

“significant implications for how the Bureau ought to assess the evidentiary support for the 

predicate factual findings.”  Id.  For these reasons, the Bureau should have required a robust 

and reliable evidentiary basis before prescribing the Mandatory Underwriting Provisions. 

i. The federalism effects of the Mandatory Underwriting Provisions 

justify the Proposed Rule’s evidentiary standard. 

As identified by the Bureau in the Proposed Rule, the dramatic effects of the Man-

datory Underwriting Provisions would undermine the Dodd-Frank Act’s federalism goals.  

Congress did not design the Bureau to act alone without state input.  Congress instead 

created a federal-state partnership that seeks “to strengthen consumer financial protection” 

by “harness[ing] the forces of federalism by placing limits on agency preemption and em-

powering states to enforce federal law.”  Mark Totten, Credit Reform and the States: The 

Vital Role of Attorneys General After Dodd-Frank, 99 Iowa L. Rev. 115, 117 (2013).  The 

federalism implications of the Mandatory Underwriting Provisions therefore support the 

Bureau’s policy decision that prudence requires a robust and reliable evidentiary basis for 

the 2017 Final Rule, which that Rule lacked. 

The text of the Dodd-Frank Act leaves no doubt that Congress designed the Bureau 

to coordinate with the States.  One provision vests state attorneys general with the power 

to enforce the Act or regulations issued by the Bureau.  See 12 U.S.C. 5552(a)(1) (allowing 

a State’s attorney general to “bring a civil action in the name of such State in any district 

court of the United States in that State or in State court . . . to enforce provisions of this 

title or regulations issued under this title”).  Another provision requires the Bureau to issue 

a notice of proposed rulemaking if a majority of the States requests it.  See id. 5551(c)(1) 

(“The Bureau shall issue a notice of proposed rulemaking whenever a majority of the States 

has enacted a resolution in support of the establishment or modification of a consumer 
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protection regulation by the Bureau.”).  This second provision, “[u]nique to federal admin-

istrative law,” vests the States themselves with “considerable power to shape federal law.”  

Totten, supra, 99 Iowa L. Rev. at 165.  These examples demonstrate Congress’s intent that 

the Bureau and the States work together to ensure consumer welfare. 

The 2017 Final Rule’s evidentiary basis did not account for the Dodd-Frank Act’s 

federalism-promoting aims.  In our 2016 Comment Letter, we detailed their concerns about 

how the Bureau had failed to “consider the extent to which it would preempt and otherwise 

interfere with existing State laws.”  Attachment 1 at 12; see id. at 13-16.  Instead of listen-

ing to those concerns, the 2017 Final Rule announced a national, one-size-fits-all solution.  

That nationalized approach would put an end to States’ ability to “try novel social and 

economic experiments” for enhancing consumers’ welfare and their access to credit.  New 

State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).  By ending 

state-level regulatory experimentation, the Bureau would lose the ability to compare dif-

ferent States’ regulatory regimes to evaluate their effectiveness.  Cf., e.g., Neil Bhutta et 

al., Consumer Borrowing After Payday Loan Bans, 59 J.L. & Econ. 225, 227 (2016) (using 

the “policy variation” between States’ regulatory regimes “to study the effect of changes 

in consumers’ access to payday loans between states over time”). 

Not only that, the 2017 Final Rule would also risk creating conflicting federal and 

state mandates.  By overlaying a federal regulatory scheme onto existing state regula-

tions—without adequately considering those state regulations—the 2017 Final Rule 

created a more complex and, thus by definition, more burdensome regulatory environment.  

See, e.g., Letter from Kevin McCarthy, McCarthy Retail Financial Servs., CFPB-2019-

0006-2088, at 1 (“If the rules that were passed in 2017 actually go into effect, there is no 

doubt that the additional regulations, on top of the already strict Washington State regula-

tions, would mark the end of Micro Loans NW.”).  The federalism effects of the Mandatory 

Underwriting Provisions counseled in favor of a robust and reliable evidentiary basis for 

the 2017 Final Rule’s key findings. 

In contrast with the 2017 Final Rule, the Proposed Rule acknowledges the federal-

ism effects of the Mandatory Underwriting Provisions.  In it, the Bureau surveys state-law 

regimes and acknowledges that these “represent the judgment of the various States as to 

the limitations, if any, that should be placed on the terms pursuant to which consumers 

have the ability to choose payday loans within their respective jurisdictions.”  84 Fed. Reg. 

4,254; see id. nn.28-34; see also id. 4,256-57 & nn.69, 72-75 (making similar acknowl-

edgement regarding state regulation of vehicle-title loans).  The Proposed Rule respects the 

States’ role in maximizing consumer welfare by ensuring both that consumers are protected 

from illegal practices and that they have access to credit.  Indeed, the Proposed Rule notes 

a “decline in payday lending complaints the Bureau has handled,” which it attributes at 

least partially to “[c]hanges to State-level regulation.”  Id. at 4,254. 

Adopting a nationalized approach to regulating the Identified Practice, the 2017 

Final Rule ignored the Dodd-Frank Act’s requirement that the Bureau work with the States 

to balance consumers’ needs for access to credit and for protection from unfair, deceptive, 
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or abusive lending practices.  To depart from this federalism-centered approach to regula-

tion, the Bureau should have required especially compelling evidence.  The Bureau is right, 

therefore, to reexamine the 2017 Final Rule for a robust and reliable evidentiary basis. 

ii. The consumer-welfare effects of the Mandatory Underwriting Pro-

visions justify the Proposed Rule’s evidentiary standard. 

Given the States’ traditional role as frontline defenders of consumers’ rights, the 

consumer-welfare effects of the Mandatory Underwriting Provisions compound their fed-

eralism effects.  “[N]otwithstanding the judgments that the various States have made to 

permit lenders to offer and consumers to choose” short-term and vehicle-title loans, the 

Mandatory Underwriting Provisions would “impose substantial burdens on industry, sig-

nificantly constrain lenders’ offering of products, and substantially restrict consumer 

choice and access to credit.”  84 Fed. Reg. 4,264.  Of great concern to state attorneys gen-

eral—who are tasked with consumer protection—these economic effects are not limited to 

lenders.  Consumers would also feel these effects, likely in the form of reduced access to 

their preferred forms of credit.  These effects justify the Bureau’s decision to require, as a 

policy matter, a more robust and reliable evidentiary basis for the Mandatory Underwriting 

Provisions than the 2017 Final Rule provided. 

Make no mistake, the effects on the small-dollar lending industry would be trans-

formative.  Even assuming that the industry made full use of the principal-step-down 

exemption to the Mandatory Underwriting Provisions, the Bureau estimated a 55-62% de-

crease in the number of certain types of short-term loans made and an 89-93% decrease in 

the number of vehicle-title loans made.  Id. at 4,259.  These numbers mean that about half 

of customers for those types of short-term loans and almost all vehicle-title-loan customers 

will no longer be using financial products that they would choose to use absent the 2017 

Final Rule’s intervention.  These numbers also suggest that the 2017 Final Rule’s goal was 

never to prohibit any particular unfair, deceptive, or abusive practice but rather to dismantle 

the small-dollar lending industry.  In any event, the 2017 Final Rule should have required 

a robust and reliable evidentiary basis for such a complete reordering of this industry. 

The extreme curtailing of the industry that the Mandatory Underwriting Provisions 

would bring about would not benefit consumers.  For one thing, the populations who de-

pend upon this industry are financially vulnerable.  The Proposed Rule makes clear that 

“the ability to absorb a financial shock [is] closely tied to financial well-being.”  Id. at 

4,261.  And 40% of American adults report that they would not be able to cover a $400 

emergency expense or that they would need to sell something or take out a loan to cover 

it.  Id. at 4,253.  Restricting the small-dollar lending industry correspondingly restricts the 

ability of these people to meet basic emergency expenses.  In both the 2017 Final Rule and 

the Proposed Rule, the Bureau acknowledged that consumers often turn to small-dollar 

loans to meet an “‘urgent need for funds’—for example, to pay rent and stave off an evic-

tion or a utility bill and avoid a shutdown, or to pay for needed medical care or food for 

their family.”  Id. at 4,273 (quoting 82 Fed. Reg. 54,472, 54,620) (footnote omitted).  The 
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Dodd-Frank Act required the 2017 Final Rule to place more emphasis than it did on con-

sumers’ need for credit.  See 12 U.S.C. 5512(b)(2)(A)(i) (requiring the Bureau to consider 

“the potential reduction of access by consumers to consumer financial products”). 

Assuming the Act did not require the Bureau to consider any restrictions in con-

sumers’ access to credit, the evidence shows that even an outright ban would not achieve 

the 2017 Final Rule’s goal of eliminating the small-dollar lending industry.  Research into 

the effects of state-level payday-lending bans shows that the reduction in payday loans is 

offset by increases in other forms of credit.  Bhutta, supra, 59 J.L. & Econ. at 227.  In fact, 

the data suggests “that consumers may substitute from payday loans to other forms of high-

interest credit such as bank overdrafts and bounced checks.”  Id.; see id. at 256 (finding 

“that the adoption of payday loan restrictions does not appear to meaningfully reduce the 

fraction of the population that utilizes alternative financial services”).  Besides requiring a 

checking account, these credit sources are “quite expensive” and are tied to increased in-

stances of involuntary checking-account closure.  Id. at 229-30.  Other alternatives to 

covered short-term loans have their own problems.  Pawnshop loans, for example, “require 

borrowers to risk losing ownership of valuable possessions,” id. at 230; or, to take another 

example, the cost of items purchased through rent-to-own loans “is substantially greater 

than the cost of similar items purchased directly,” id. at 229.  And to “borrow” by “paying 

utility bills behind schedule typically triggers expensive late fees and may adversely affect 

a borrower’s credit score if the debt is sold to a collection agency.”  Id. at 229-30.  The 

effect of the 2017 Final Rule would be to substitute these other alternative credit sources 

for short-term and vehicle-title loans. 

The Mandatory Underwriting Provisions would reshape the small-dollar lending 

industry.  And the changes they would make are not likely to benefit consumers.  As a 

result, the 2017 Final Rule should have relied on a more robust and reliable evidentiary 

basis to justify those Provisions. 

2. To justify the findings key to the Mandatory Underwriting Pro-

visions, the 2017 Final Rule relied on evidence that was neither 

robust nor reliable. 

By not properly accounting for the interrelated federalism and consumer-welfare 

effects of the Mandatory Underwriting Provisions, the 2017 Final Rule applied too light of 

an evidentiary standard.  Robust and reliable evidence has never supported the conclusion 

that consumers are harmed by lenders’ failure to engage in a complex ability-to-repay anal-

ysis.  Data since the promulgation of the 2017 Final Rule bears this out.  In the last two 

years, “consumers complained most frequently about unexpected fees associated with pay-

day loans,” not “about receiving a loan for which payday lenders had not determined their 

ability to repay.”  84 Fed. Reg. 4,255.  In other words, no evidence at all—let alone robust 

and reliable evidence—connects the Mandatory Underwriting Provisions with the practices 

that the 2017 Final Rule was purportedly designed to address. 
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The Proposed Rule well documents the problems with the evidentiary bases for the 

2017 Final Rule’s findings.  Most glaringly, the 2017 Final Rule improperly prescribed a 

rule that fundamentally changed an industry to consumers’ detriment on the nearly exclu-

sive basis of the Bureau’s interpretation of data from a single study—an interpretation with 

which the study’s author disagreed, no less.  See id. at 4,262 (remarking that the unfairness 

finding was based “primarily on [the Bureau’s] interpretation of limited data from a study 

by Professor Ronald Mann”); id. at 4,263 (same, abusiveness finding).  Indeed, that study’s 

author, Professor Mann, concluded that the “evidence indicates that most borrowers ‘have 

a good understanding of their own use of the product.’”  Id. at 4,265.  The other main study 

that the 2017 Final Rule cited was a survey that “asked respondents about their feelings, 

not about their actions.”  Id. at 4,267.  These two studies could not support the Mandatory 

Underwriting Provisions any less. 

In addition to simply citing no sufficient evidentiary basis, the 2017 Final Rule 

improperly stretches the evidence that it does cite and does so in a myriad of ways that are 

harmful to consumers and States.  Of particular interest to the States, the Proposed Rule 

highlights the problems with extrapolating from Professor Mann’s study to reach the sorts 

of nationwide conclusions that the Bureau claimed justified the Mandatory Underwriting 

Provisions.  See id. at 4,265-66.  Professor Mann’s data came from stores of a single lender 

across just five States.  Id. at 4,265.  The Proposed Rule is properly concerned about 

whether the Bureau’s conclusion based on “interpretations of the limited data from the 

Mann Study can be applied generally to payday lenders and payday loans across the United 

States.”  Id. at 4,266.  The 2017 Final Rule’s reliance on such geographically bound data 

is inconsistent with the Dodd-Frank Act’s insistence that the Bureau respect consumer-

protection efforts by the States. 

Besides relying on evidence that does not support its conclusions, the 2017 Final 

Rule itself hampers further evidence-collection efforts.  As already discussed, see supra 

Part I.A.1.ii, the Mandatory Underwriting Provisions will bring an end to the small-dollar-

loan industry as it currently exists.  Therefore, unless the Bureau rescinds the Mandatory 

Underwriting Provisions before their first compliance deadline, it will never be able to 

obtain a robust and reliable evidentiary basis to support those Provisions.  See 84 Fed. Reg. 

4,253 (stating that “[t]he Bureau is not aware of any additional evidence that would provide 

the support needed for the key findings that are essential to such a determination”). 

That said, the Bureau correctly determines in the Proposed Rule that it would not 

be “cost-effective for itself and for lenders and borrowers to conduct the necessary research 

to try to develop those key findings.”  Id.  The financial and personnel resources that would 

go into developing a robust and reliable evidentiary basis for the Mandatory Underwriting 

Provisions should be reallocated to other aspects of the Bureau’s mission under the Dodd-

Frank Act.  Cf. Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 327 (2014) (“[A]n agency 

may adopt policies to prioritize its expenditures within the bounds established by Con-

gress.”). 
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For example, the Bureau could increase the resources it directs towards case-by-

case enforcement.  Rather than aiming a regulatory blunderbuss at a practice that does not 

seem to bother consumers, see 84 Fed. Reg. 4,255 (noting dearth of complaints about lend-

ing without making an ability-to-repay calculation), the Bureau could precisely target its 

limited resources at enforcing the consumer-protection laws against the worst offenders, 

see id. at 4,262 & n.134 (describing some of the Bureau’s recent enforcement efforts).  

Such a targeted enforcement approach would also create space for the States (usually 

through their attorneys general) to retake their natural role as the frontline defenders of 

consumers’ rights.  See 12 U.S.C. 5552(a)(1) (allowing state attorneys general to bring civil 

actions under the Dodd-Frank Act). 

Alternatively, or in addition to increased enforcement, the Bureau could redouble 

its commitment to innovation in the consumer-finance industry.  The evidence shows that 

demand for credit does not disappear when governments regulate disfavored lenders out of 

existence.  See Bhutta, supra, 59 J.L. & Econ. at 256 (finding that “the adoption of payday 

loan restrictions does not appear to meaningfully reduce the fraction of the population that 

utilizes alternative financial services”).  Therefore, instead of continuing to waste resources 

looking for some data to support further, complex regulations, the Bureau should instead 

pursue policies that ensure consumers have access to the credit they need on fair terms.  

Just because the 2017 Final Rule was a waste of resources, in other words, does not mean 

the Bureau should waste any more resources in an attempt to justify it.  The Bureau’s newly 

created Office of Innovation is one example of where it should be using resources that 

might otherwise go to shoring up the 2017 Final Rule’s shaky evidentiary foundation.  See 

84 Fed. Reg. 4,262. 

That shaky foundation does not provide robust and reliable evidence for the key 

findings in the 2017 Final Rule that supposedly justified the Mandatory Underwriting Pro-

visions.  Due to the profound federalism and consumer-welfare effects of those Provisions, 

the Bureau should not have prescribed them without a robust and reliable evidentiary basis 

for treating the Identified Practice as unfair, deceptive, or abusive.  As a result of these 

evidentiary failures, the Bureau should rescind the Mandatory Underwriting Provisions. 

B. Additionally, the Proposed Rule correctly determines that the 2017 Fi-

nal Rule lacked a sufficient legal basis to justify the Mandatory 

Underwriting Provisions. 

The lack of a sufficient evidentiary basis in the 2017 Final Rule is not the only 

reason that the Bureau should rescind the Mandatory Underwriting Provisions.  In issuing 

that Rule, the Bureau also greatly exceeded its discretionary rulemaking authority under 

the Dodd-Frank Act.  The Act gives the Bureau discretion to prescribe rules that make 

unlawful any act or practice that is “unfair, deceptive, or abusive.”  12 U.S.C. 5531(b).  But 

the 2017 Final Rule misinterpreted that portion of the Act.  See 84 Fed. Reg. 4,268-76 

(discussing the errors in the 2017 Final Rule’s “legal findings”).  The interpretation in the 

2017 Final Rule failed to account for the twin goals of the Dodd-Frank Act, “ensuring that 

all consumers have access to markets for consumer financial products and services and that 
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markets for consumer financial products and services are fair, transparent, and competi-

tive.”  12 U.S.C. 5511(a) (emphasis added). 

As explained in more detail below, the 2017 Final Rule did not apply the correct 

legal standard to determine whether the Identified Practice was unfair or abusive.  There-

fore, the Bureau “should no longer use” the “problematic approaches” to its rulemaking 

authority articulated in the 2017 Final Rule.  84 Fed. Reg. 4,269, 4,276.  Independently of 

that Rule’s failure to marshal evidence supporting its conclusions, the Bureau should re-

scind the Mandatory Underwriting Provisions for these additional legal errors. 

1. The Proposed Rule applies an “unfair act or practice” standard 

that better accounts for the States’ role in consumer protection. 

To justify the Mandatory Underwriting Provisions under the Bureau’s authority to 

regulate “unfair” practices, the 2017 Final Rule had to meet a two-part, conjunctive test.  

First, it had to establish that the Identified Practice “causes or is likely to cause substantial 

injury to consumers which is not reasonably avoidable.”  12 U.S.C. 5531(c)(1)(A) (em-

phasis added).  Second, it had to establish the substantial injury is also “not outweighed by 

countervailing benefits to consumers or to competition” from the Identified Practice itself.  

Id. 5531(c)(1)(B) (emphasis added).  Assuming that the Identified Practice—here, issuing 

a covered loan without making an ability-to-repay determination—in fact causes a substan-

tial injury, the Bureau still cannot prohibit it unless that injury is both “not reasonably 

avoidable” and “not outweighed by countervailing benefits.” 

The 2017 Final Rule failed to justify its decision that the Identified Practice was 

unfair under either the reasonable-avoidability element or the countervailing-benefits ele-

ment.  That failure stems from its failure to adequately or properly account for consumers’ 

own free choice or the States’ role in protecting that choice.  The Proposed Rule is right to 

abandon this problematic approach to the unfairness analysis.  With unfairness properly 

understood, the Bureau cannot justify the Mandatory Underwriting Provisions. 

i. Any harm caused by a lender’s failure to perform an ability-to-repay 

analysis is reasonably avoidable. 

In the 2017 Final Rule, the Bureau said that an injury from a covered loan was 

reasonably avoidable only where “consumers . . . have a specific understanding of the mag-

nitude and severity of their personal risks such that they could accurately predict how long 

they would be in debt.”  84 Fed. Reg. 4,269.  The Proposed Rule correctly abandons that 

overly paternalistic interpretation of reasonable avoidability in favor of an interpretation 

more consistent with individual liberty and the States’ traditional role as protectors of that 

liberty.  See id. at 4,271 (rejecting the 2017 Final Rule’s approach and adopting a new 

“approach [that] appropriately emphasizes informed consumer decision-making”). 

First off, the 2017 Final Rule’s interpretation of reasonable avoidability assumes—

counter to reality—that the fundamental driver of consumers’ use of covered loans is a lack 
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information.  The evidence shows otherwise.  See id. (noting that state-mandated disclo-

sures about the likelihood of reborrowing in a given loan sequence “had a limited impact 

on reducing payday loan use and, in particular, reborrowing”).  This evidence undermines 

the notion that covered loans harm consumers because they do not understand their ability 

to repay them.  To the contrary, evidence shows that consumers rationally decide that short-

term and vehicle-title loans are, at times, beneficial to them. 

The reasoning behind the 2017 Final Rule seeks to shield consumers from risks that 

they would otherwise volunteer to assume.  This undervalues “the importance of consumer 

choice in unfairness analysis.”  Id. at 4,269.  Put another way, the Bureau previously dis-

missed consumers’ interest in the freedom to control their own finances.  Part of the reason 

for this dismissive attitude was the 2017 Final Rule’s assumption that “these borrowers 

‘are merely substituting a payday lender or title lender for a preexisting creditor’ and ob-

taining ‘a temporary reprieve.’”  Id. at 4,274 (quoting 82 Fed. Reg. 54,604, 54,590).  The 

Proposed Rule rightly criticizes this assumption for undervaluing the importance of substi-

tuting a small-dollar lender for another creditor, perhaps one who has “the power to initiate 

an eviction or shut off utility services or refuse medical care.”  Id.   

The implication of the 2017 Final Rule’s reasonable-avoidability standard is that 

unless consumers are capable of understanding sophisticated statistical models outlining 

their individual risk factors for drawn-out debt cycles or for default, they do not deserve 

the freedom to determine for themselves whether it is in their interest to make use of cov-

ered financial products or services.  But individual consumers are better positioned than 

the Bureau to determine whether a short-term or vehicle-title loan would better serve their 

economic interests than missing this month’s rent or electricity bill. 

The reasonable-avoidability standard laid out in the Proposed Rule affords consum-

ers broader freedom to make their own financial choices.  The injury (if any) caused by the 

failure to determine a consumer’s ability to repay a loan is reasonably avoidable as long as 

consumers “have an understanding of the likelihood and magnitude of risks of harm asso-

ciated with payday loans sufficient for them to anticipate those harms and understand the 

necessity of taking reasonable steps to prevent resulting injury.”  84 Fed. Reg. 4,270.  As 

long as an act or practice does not “unreasonably create[] or take[] advantage of an obstacle 

to the free exercise of consumer decisionmaking,” then any harm that it may cause is rea-

sonably avoidable.  Id. at 4,269 (quoting In re Int’l Harvester Co., 104 F.T.C. 949, 1074 

(1984)).  Rather than having lenders make an ability-to-repay determination in lieu of con-

sumers’ own judgment, the Proposed Rule seeks to ensure only that lenders do not actively 

obstruct consumers’ ability to exercise their own judgment.   

Unlike the 2017 Final Rule’s approach, the Proposed Rule’s approach to reasonable 

avoidability is consistent with established principles of federal consumer-protection law.  

See, e.g., id. at 4,269 (discussing Int’l Harvester and other FTC precedent).  The text of the 

Dodd-Frank Act indicates that the Bureau should look to the FTC’s interpretation of the 

FTC Act as a guide.  See, e.g., 12 U.S.C. 5514(a)(2), (c)(3) (requiring the Bureau to coor-

dinate with the FTC on certain rulemaking and enforcement actions).  And as the Bureau 
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points out, there is no FTC unfairness precedent that comes anywhere close to resembling 

the 2017 Final Rule’s approach to reasonable avoidability.  See 84 Fed. Reg. 4,270 (“[N]o 

FTC trade regulation rule based on unfairness has required businesses to provide individ-

ualized forecasts or disclosures of each customer’s or prospective customer’s own specific 

likelihood and magnitude of potential harm.”).  The unprecedented nature of the 2017 Final 

Rule’s interpretation of reasonable avoidability supports the Proposed Rule’s decision to 

abandon it. 

Under the Proposed Rule’s approach, then, the focus should be not on the con-

sumer’s ability to repay but instead on whether the lender’s conduct interfered with the 

consumer’s free choice.  See id. (discussing related standards that involve “deception or 

outright coercion to prevent the exercise of free consumer choice”).  An injury is not rea-

sonably avoidable only when “a potential harm was not disclosed and consumers could not 

anticipate that harm from prior experience.”  Id.  Whether a given consumer knows with 

any degree of statistical accuracy the likelihood of any given outcome from a particular 

loan sequence does not establish that a given lender has unreasonably created or taken 

advantage of an obstacle to that consumer’s access to information about the loan sequence.  

The Mandatory Underwriting Provisions do nothing to address the sorts of deception and 

coercion that truly make an injury not reasonably avoidable. 

A proper understanding of the reasonable-avoidability analysis also reinforces the 

States’ role in consumer protection regimes.  The Proposed Rule’s focus on whether a par-

ticular lender has deceived or coerced a particular consumer in a particular transaction 

lends itself more to case-by-case enforcement than to across-the-board, nationalized solu-

tions.  Because they are more in touch with local consumers and lenders, the States are 

better positioned than the Bureau to ensure compliance.  See Totten, supra, 99 Iowa L. 

Rev. at 128-29 (noting “several benefits” of the Act’s federalism innovations, including 

use of States as “a force-multiplier” and placement of “authority in the hands of state actors 

who have local knowledge that federal actors may lack”); cf. 12 U.S.C. 5552(a)(1) (allow-

ing attorneys general to bring civil actions under the Dodd-Frank Act or the Bureau’s 

regulations).  Along with better comporting with established principles of federal con-

sumer-protection law than the 2017 Final Rule, the Proposed Rule’s interpretation of the 

reasonable-avoidability requirement better supports the work that the States do every day—

usually through their attorneys general—to protect American consumers. 

ii. By eliminating the countervailing benefits of not requiring an abil-

ity-to-repay analysis, the Mandatory Underwriting Provisions 

would cause “system” effects that would inject uncertainty into set-

tled state-regulatory regimes. 

The 2017 Final Rule also failed to properly invoke the Bureau’s authority to pre-

scribe rules outlawing unfair practices for a second reason.  The “countervailing benefits” 

of allowing lenders to issue covered loans without performing an ability-to-repay analysis 

“outweigh[]” the injury (if any) caused by this practice.  See 12 U.S.C. 5531(c)(1)(B).  As 
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an initial matter, the 2017 Final Rule improperly considered the principal-step-down ex-

emption at this stage of the analysis.  This led the Bureau to an artificially reduced 

understanding of the costs of the Mandatory Underwriting Provisions.  See id. at 4,272 (“In 

the 2017 Final Rule, the Bureau declared a practice unfair based on its aggregate costs to 

consumers, but in doing so it relied analytically on a large-scale exemption to avoid fully 

considering the practice’s benefits, thereby inflating the costs of the practice relative to its 

benefits.”).  Giving these costs their proper weight highlights the “system” effects of elim-

inating the countervailing benefits of allowing covered loans without an ability-to-repay 

determination.  These effects lead the Bureau in the Proposed Rule to properly determine 

that it is not an unfair practice to make a covered loan without determining a consumer’s 

ability to repay.  See 84 Fed. Reg. 4,271-74. 

To conclude that the injury caused by making covered loans without an ability-to-

repay calculation “is not outweighed by countervailing benefits,” the 2017 Final Rule’s 

key error was its underestimation of the “system” effects that the Mandatory Underwriting 

Provisions would cause.  Id. at 4,273.  Absent the principal-step-down exemption, the sys-

temic effects of those Provisions are likely to lead to a 90% reduction in the number of 

loans made.  “At a minimum, that would lead to a vast constriction of supply.”  Id.  This 

supply constriction “would adversely affect the interests of all borrowers—including even 

those with the ability to repay.”  Id. at 4,274.  The dip in revenues accompanying the supply 

constriction would cause even some repayers (generally the least profitable category of 

consumers) to lose access to credit they would have otherwise received.  Id. at 4,273. 

The adverse effects of the systemic supply constriction caused by the Mandatory 

Underwriting Provisions would fall predominately on reborrowers.  See id. at 4,273-74.  

Although reborrowers pay larger fees when they end up in extended loan sequences, those 

loan fees represent the time-value of money.  And having money today rather than next 

week could be the difference between, for example, sleeping in a bed or on the street.  See, 

e.g., id. 4,273 (discussing reborrowers who use covered loans “to pay rent and stave off an 

eviction or a utility bill and avoid a shutdown, or to pay for needed medical care or food 

for their family”).  In fact, there is a class of defaulters who may even see a net benefit 

from a loan sequence that ends in default.  See id. at 4,274.  The Proposed Rule correctly 

criticizes the 2017 Final Rule for “underestimat[ing] the benefits of access to credit for a 

large segment of reborrowers and even for some defaulters.”  Id.  

In addition to underestimating the effect of losing these benefits on particular clas-

ses of consumers, the 2017 Final Rule underestimated the systemic effect on the States’ 

existing regulations of the short-term lending industry.  For example, the 2017 Final Rule 

adopted a rollover limit that barred “loan sequences of more than three covered short-term 

loans.”  12 C.F.R. 1041.5(d)(2).  But it failed to account for the judgment of certain States 

to permit longer loan sequences than this, with varying principal-reduction requirements.  

See, e.g., Del. Code tit. 5, 2235A(a)(2) (allowing four rollovers); Mo. Rev. Stat. 408.500(6) 

(same, six rollovers with five-percent principal reduction each time); N.H. Rev. Stat. 399-
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A:19(II) (same, nine rollovers of title loan with ten-percent principal reduction); S.D. Cod-

ified Laws 54-4-65 (same, four rollovers with ten-percent principal reduction); see also 84 

Fed. Reg. 4,254-57 (summarizing detailed state regimes for regulating small-dollar-loan 

industry).  Such States have determined that these longer loan sequences better balance 

their citizens’ need for credit access with their enforcement of fair lending practices.  By 

fundamentally reordering the industry, the Mandatory Underwriting Provisions would un-

settle this regulatory balance. 

Unlike the 2017 Final Rule, the Proposed Rule takes proper account for each of 

these effects.  The Bureau is correct that the “substantial injury” supposedly prevented by 

the Mandatory Underwriting Provisions is “outweighed by countervailing benefits.  12 

U.S.C. 5531(c)(1)(B).  As a result, the Dodd-Frank Act’s unfairness prong cannot justify 

the Mandatory Underwriting Provisions. 

2. Contrary to the 2017 Final Rule, the Bureau should apply an 

“abusive act or practice” standard that promotes liberty, inno-

vation, and federalism. 

For reasons similar to those just discussed in the unfairness context, the Proposed 

Rule better accounts for the Dodd-Frank Act’s abusiveness standard.  The Act contains a 

disjunctive definition of an abusive practice, which is one that “materially interferes with 

the ability of a consumer to understand a term or condition of a financial product or ser-

vice,” or that “takes unreasonable advantage of” a consumer.  12 U.S.C. 5531(d). 

Regarding material interference with a consumer’s understanding, the Proposed 

Rule properly links this analysis with its analysis of whether a consumer’s injury is reason-

ably avoidable.  See supra Section I.B.1.i.  Under the Proposed Rule’s analysis, consumers 

have sufficient understanding as long as they are able to appreciate the general risks of 

harm associated with the products sufficient for them to consider taking reasonable steps 

to avoid that harm.”  84 Fed. Reg. 4,275 (discussing 12 U.S.C. 5531(d)(2)(A)); see id. at 

4,270 (announcing similar standard in the reasonable-avoidability context).  This analysis 

is supported by the text of the abusiveness definition, which expressly includes practices 

that “materially interfere[] with the ability of a consumer to understand a term.”  12 U.S.C. 

5531(d)(1).  Thus, the Bureau should not treat a practice as abusive under this standard 

unless the practice actively obstructs consumers’ ability to understand a product or service 

and therefore their ability to exercise their free choice.  Therefore, the FTC’s unfairness 

standard—that a seller “unreasonably creates or takes advantage of an obstacle to the free 

exercise of consumer decisionmaking”—applies with even greater force in this context.  84 

Fed. Reg. 4,269.  The 2017 Final Rule applied a broader lack-of-understanding analysis 

that the Proposed Rule is correct to reject.  Id. at 4,275. 

Regarding the second abusiveness prong, which asks whether a practice “takes un-

reasonable advantage of” a listed vulnerability on a consumer’s part, the Proposed Rule 

determines that the Bureau should reassess the 2017 Final Rule’s approach.  Id. at 4275-
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76.  In the 2017 Final Rule, the Bureau proposed an open-ended, multifactor test for deter-

mining when a lender takes unreasonable advantage of a consumer.  Id. at 4,275.  “[O]pen-

ended balancing tests” like that one, however, “can yield unpredictable and at times arbi-

trary results.”  Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 136 

(2014).  Unpredictability and arbitrariness dampen innovation.  Therefore, to create a space 

for “innovators and new entrants into product markets,” the Bureau should not apply the 

2017 Final Rule’s multifactor “taking unreasonable advantage” test.  84 Fed. Reg. 4,275.  

The Bureau should instead announce a categorical rule to give innovators the freedom to 

improve the short-term lending market.  Indeed, even those who generally oppose short-

term lending should welcome the Bureau’s commitment to innovation on this front.  They 

are the very ones most concerned about the current state of the short-term lending industry 

and thus should be most excited about the prospect of disruptive innovation in this space.  

The Bureau should reject the abusiveness analysis that the 2017 Final Rule used to justify 

the Mandatory Underwriting Provisions. 

II. The Proposed Rule properly refuses to adopt any of the alternative approaches 

that it considers. 

In the Proposed Rule, the Bureau considers a number of alternatives to rescinding 

the Mandatory Underwriting Provisions.  See 84 Fed. Reb. 4,276-77.  The Bureau correctly 

decides to adopt none of them.  For instance, mandating new disclosures would change 

little.  Professor Mann’s own study supports the conclusion that mandatory disclosures do 

not affect consumer behavior.  Id. at 4,277; see id. at 4,265 (noting Professor Mann’s con-

clusion that the “evidence indicates that most borrowers ‘have a good understanding of 

their own use of the product’”).  And the Bureau correctly notes that it must reject any 

alternatives, like the suggested payment-to-income test, that rest on the same insufficient 

findings as the ability-to-repay test.  Id. at 4,277. 

For the same reasons discussed above, it would not be a good use of the Bureau’s 

limited resources to develop new evidence to support such alternatives.  Cf. Util. Air Reg-

ulatory Grp. v. EPA, 573 U.S. 302, 327 (2014) (“[A]n agency may adopt policies to 

prioritize its expenditures within the bounds established by Congress.”).  Those resources 

would be better spent on initiatives like the Office of Innovation.  See supra Part I.A.2.  Or 

the Bureau should review the alternatives discussed by the States in their 2016 comments, 

which were proposed by “[t]he Small Business Review Panel, small entity representatives, 

banks, credit unions, and other industry participants,” all of whom “suggested efficient and 

flexible alternative regulatory approaches [to the 2017 Final Rule] that could have better 

balanced consumer protection and credit access.”  Attachment 1 at 19.  Such potential al-

ternatives include: 

 Deferring to regulations published by the National Automated Clearinghouse As-

sociation; 

 Allowing States to tailor regulations to local conditions; 

 Exempting debit cards from the prohibition against repeated presentments; 
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 Exempting Payday Alternative Loan program loans from certain regulations; and 

 Exempting certain unusual, nonrecurring, or emergency expenses from the Manda-

tory Underwriting Provisions. 

Id. at 19-23.  Although any of these would be an improvement to the Mandatory Under-

writing Provisions, the Bureau should rescind those Provisions and devote resources that 

would otherwise be used to consider these alternatives to other programs, like the Office 

of Innovation. 

III. The Proposed Rule properly weighs the costs and benefits of rescinding the 

2017 Final Rule. 

Whenever the Bureau prescribes a rule under a federal consumer financial law, it 

must consider “the potential benefits and costs to consumers and covered persons” of that 

rule.  12 U.S.C. 5512(b)(2)(A)(i).  The Bureau properly performed this duty in the Proposed 

Rule.  See 84 Fed. Reg. 4,281-94; see also id. at 4,290 (suggesting that where “consumers 

making their initial borrowing decisions accurately anticipate the potential for these im-

pacts,” they and not the Bureau are best positioned to determine whether the costs or 

benefits of a given loan predominate).  Importantly, it corrects errors that the Bureau pre-

viously committed.  See Attachment 1 at 24-28 (summarizing the errors in the Bureau’s 

prior cost-benefit analysis). 

Among other items, the cost-benefit analysis in the Proposed Rule selects an ap-

propriate baseline.  The Proposed Rule would rescind the Mandatory Underwriting 

Provisions “before covered entities have had to actually comply with them,” so there has 

been essentially no change from the covered entities’ perspective.  84 Fed. Reg. 4,282.  The 

net effect of the Proposed Rule would be to “return[] to the status quo prior to the agency 

issuing” the Mandatory Underwriting Provisions in the 2017 Final Rule.  Id.  Given this 

reality, the actual costs to covered lenders will be limited to whatever preparations they 

have currently made for the first compliance deadline under the Mandatory Underwriting 

Provisions.  Those costs will be further limited by the fact that the U.S. District Court for 

the Western District of Texas has stayed that compliance deadline and stayed that litigation 

pending this rulemaking.  See id. 4,252 & n.5. 

Although the Bureau could have chosen another baseline, the Bureau does not com-

mit error by treating as the baseline the scenario where compliance with the Mandatory 

Underwriting Provisions would become mandatory on August 19.  Using this as the base-

line is a more conservative approach that ensures that the Bureau does not underestimate 

costs to covered entities.  The Proposed Rule therefore has selected an appropriate baseline 

for its cost-benefit analysis. 

Additionally, the Proposed Rule addresses a number of costs that the States previ-

ously criticized it for failing to address.  See Attachment 1 at 25-27.  These previously 

unaddressed costs include the cost of the Mandatory Underwriting Provisions to personal 

liberty.  By improving consumers’ access to credit, the Proposed Rule would give them the 
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liberty of increased choice.  See 84 Fed. Reg. 4,288-89.  Under the Proposed Rule, many 

“consumers would not lose access to payday loans where it is their preferred method of 

credit.”  Id. at 4,289.  The Proposed Rule also appropriately considers the economic cost 

to consumers of losing access to credit sources.  Consumers who could obtain loans be-

cause of the rescission of the Mandatory Underwriting Provisions would not:  

 Be forced to forgo certain purchases; 

 Incur high costs from delayed payment of existing obligations; 

 Suffer other negative impacts by simply defaulting on bills; 

 Face the need to borrow from sources that are more expensive or otherwise less 

desirable; 

 Need to rely on overdrafting their checking accounts as a credit source, which may 

be more expensive than taking out a short-term or vehicle-title loan; 

 “Borrow” by paying a bill late, which can lead to late fees or other negative conse-

quences like the loss of utility service. 

Id.; see id. at 4,290 (discussing benefits to consumers of rescinding the limits on reborrow-

ing). 

IV. Because the structure of the Bureau is unconstitutional, it should rescind not 

just the Mandatory Underwriting Provisions but also the entire 2017 Final 

Rule. 

For the reasons discussed in this letter and explained in the Proposed Rule, the Bu-

reau should rescind the Mandatory Underwriting Provisions.  But the structure of the 

Bureau is unconstitutional.  Indeed, the Solicitor General of the United States recently con-

ceded as much before the Supreme Court.  See Br. in Opp’n 13, State Nat’l Bank of Big 

Spring v. Mnuchin, No. 18-307 (U.S. Dec. 10, 2018) (“[T]he United States agrees with 

petitioners that the statutory restriction on the President’s authority to remove the Director 

violates the constitutional separation of powers.”).  And one of the cases challenging the 

Bureau’s constitutionality currently percolating through the courts of appeals is likely to 

soon reach the Supreme Court.  See, e.g., CFPB v. Seila Law LLC, No. 17-56324, 2019 

WL 1983530 (9th Cir. May 6, 2019); CFPB v. All Am. Check Cashing, Inc., No. 18-60302 

(5th Cir. argued Mar. 12, 2019).  As a result of the Bureau’s unconstitutionality, any rule-

making proposal or agency action considering such proposals are invalid. See Noel 

Canning v. NLRB, 705 F.3d 490, 499, 514 (D.C. Cir. 2013) (agency actions lacking legal 

authority invalid), aff’d on other grounds, 573 U.S. 513 (2014).  So the Proposed Rule does 

not go far enough.  The Bureau should rescind the 2017 Final Rule in its entirety, including 

the Payment Provisions, which it placed beyond the scope of this rulemaking.  See 84 Fed. 

Reg. 4,252.  At very least, the Bureau should open a separate rulemaking to consider 

whether to rescind the 2017 Final Rule in its entirety. 
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The Dodd-Frank Act vested the Director with unprecedented jurisdiction to regu-

late a broad sector of the American economy, concentrated in the Director powers that were 

spread among seven other agencies, and gave the Director authority to overrule the expert 

judgment of other federal agencies.  See 12 U.S.C. 5512(b)(4) (giving the Bureau “exclu-

sive rulemaking authority” under “federal consumer financial law”); Mark P. Goodman & 

Daniel J. Fetterman, eds., Defending Corporations and Individuals in Government Inves-

tigations § 9:4 (2017) (discussing the Bureau’s jurisdiction).  Despite granting the Director 

such unprecedented powers, the Dodd-Frank Act also granted the Director unprecedented 

freedom from accountability.  With more traditional independent agencies, accountability 

has been ensured by requiring that “the independent agencies historically have been headed 

by multiple commissioners or board members.”  PHH Corp. v. CFPB, 881 F.3d 75, 165 

(D.C. Cir. 2018) (en banc) (Kavanaugh, J., dissenting).  But the Director serves alone.  

Compounding that lack of accountability, the “Director serves a fixed five-year term and, 

absent good cause, may not be replaced by the President, even by a newly elected Presi-

dent.”  Id. at 167.  All told, the “Director enjoys more unilateral authority than any other 

official in any of the three branches of the U.S. Government.”  Id. at 166. 

That singular accretion of unchecked power in the hands of one person violates 

basic principles of democratic government and is unconstitutional.  To ensure political ac-

countability, the Constitution provides that the President may remove the heads of federal 

agencies.  See Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 483 

(2010) (“Since 1789, the Constitution has been understood to empower the President to 

keep these officers accountable—by removing them from office, if necessary.”).  By en-

dowing the Director an unprecedented five-year term and stripping the President of the 

ability to remove the Director for anything other than good cause, the Dodd-Frank Act 

violates that principle.  

Granted, consistent with constitutional accountability principles, the President’s 

power to remove officers may be limited in two very narrow ways.  First, Congress may 

create independent agencies run by a “body of experts” who may only be removed by the 

President for good cause.  Humphrey’s Ex’r v. United States, 295 U.S. 602, 624 (1935); 

accord Free Enter. Fund, 561 U.S. at 483 (“Congress can, under certain circumstances, 

create independent agencies run by principal officers appointed by the President, whom the 

President may not remove at will but only for good cause.” (emphasis added)).  But that 

exception does not apply here because the CFPB Director is not part of a multimember, 

nonpartisan body of experts.  Second, Congress may impose “similar restrictions on the 

power of principal executive officers—themselves responsible to the President—to remove 

their own inferiors.”  Id.  That exception likewise does not apply because far from being 

an inferior officer, the Director exercises substantial “policymaking [and] significant ad-

ministrative authority.”  Morrison v. Olson, 487 U.S. 654, 691 (1988).  Therefore, the 

provisions governing the Director’s appointment, tenure, and removal are inconsistent with 

principles of democratic government and unconstitutional.  
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In addition to that problem, the Dodd-Frank Act also exempts the CFPB Director 

from the most basic level of congressional oversight.  In normal circumstances, Congress 

retains exclusive control over government funding and may use the annual appropriations 

process to review, direct, and cabin agency action.  See Office of Pers. Mgmt. v. Richmond, 

496 U.S. 414, 428 (1990) (appropriations power “assure[s] that public funds will be spent 

according to the letter of the difficult judgments reached by Congress as to the common 

good and not according to the individual favor of Government agents or the individual 

pleas of litigants”); Reeside v. Walker, 52 U.S. 272, 291 (1850) (“However much money 

may be in the Treasury at any one time, not a dollar of it can be used in the payment of any 

thing not thus previously sanctioned.  Any other course would give to the fiscal officers a 

most dangerous discretion.”); U.S. Dep’t of Navy v. Fed. Labor Relations Auth., 665 F.3d 

1339, 1347 (D.C. Cir. 2012) (“The Appropriations Clause is thus a bulwark of the Consti-

tution’s separation of powers among the three branches of the National Government.  It is 

particularly important as a restraint on Executive Branch officers.”); id. (“This power over 

the purse may, in fact, be regarded as the most complete and effectual weapon with which 

any constitution can arm the immediate representatives of the people, for obtaining a re-

dress of every grievance, and for carrying into effect every just and salutary measure.” 

(quoting The Federalist No. 58, at 359 (James Madison) (Clinton Rossiter ed., 1961))).  

By contrast and unlike other federal agencies, the Bureau is exempt from this pro-

cess.  Instead, the Director is empowered to order the Federal Reserve System to transfer 

to the Bureau up to 12% of the Federal Reserve System’s total operating expenses to fund 

that agency’s unmonitored activities.  See 12 U.S.C. 5497(a)(2)(A).  And the Director’s 

decision to demand funding—even more shockingly and at odds with the Constitution’s 

system of checks and balances—“shall not be subject to review by the Committees on Ap-

propriations of the House of Representatives and the Senate.”  Id. 5497(a)(2)(C).  That 

system violates fundamental principles of limited and accountable government.  

Given that profound concerns exist regarding the constitutionality of the Director’s 

position, that the Solicitor General’s Office has agreed with these concerns, and that po-

tential vehicles for raising the Bureau’s constitutionality with the Supreme Court are 

currently pending, any proposed rulemakings are of questionable legality.  See Noel Can-

ning, 705 F.3d at 499, 514. Therefore, the Bureau should rescind the entire 2017 Final 

Rule, or at very least open a rulemaking to consider whether to rescind that Rule. 

CONCLUSION 

Many specific errors plagued the 2017 Final Rule.  To name just two, it applied the 

wrong evidentiary standard and misinterpreted the Dodd-Frank Act, either of which would 

justify rescission.  But two major themes unite those errors.  In the 2017 Final Rule, the 

Bureau discounted the States’ traditional role as the lead consumer-protection authority; 

and it undervalued consumers’ interest in the freedom to make decisions about what types 

of financial products will best serve them.  The States have designed a variety of regulatory 

approaches to small-dollar lending.  With their superior knowledge of local conditions, 

those approaches are better tailored to the unique needs of each State’s citizens than a one-
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size-fits-all directive from Washington.  Just as important, those citizens themselves know 

better than either the States or the Bureau whether any particular loan serves their financial 

needs.  The Proposed Rule accommodates these interests better than the Mandatory Un-

derwriting Provisions.  Therefore, we support the Bureau’s proposal to rescind those 

Provisions.  Indeed, because the structure of the Bureau violates the Constitution, we ask 

the Bureau to go further and rescind the 2017 Final Rule in its entirety. 
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