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NO.: 05~11-01425-CV 

IN THE 

COURT OF APPEALS 

FOR THE 

FIFTH SUPREME JUDICIAL DISTRICT OF TEXAS 

AT DALLAS, TEXAS 

WELLS FARGO BANK, N.A. AS TRUSTEE FOR OPTION ONE MORTGAGE LOAN 
TRUST 2006-1 ASSET-BACKED CERTIFICATES, SERIES 2006-1 

APPELLANT 

v. 

LONZIE LEATH 
APPELLEE 

On Appeal from the 95111 Dallas County District Court 
Dallas County, Texas 

Trial Court No. DC-08-07290 

Wells Fargo Bank, NA as Trustee for Option One Mortgage Loan Trust 2006-1 Asset-

Backed Certificates, Series 2006-1 respectfully submits its brief for the court's 

consideration. In this Brief, Wells Fargo Bank, NA as Trustee for Option One Mmigage Loan 

Trust 2006-1 Asset-Backed Certificates, Series 2006-1 is referred to as "Wells Fargo." 

Appellee Lonzie Leath is refen-ed to as "Leath." 



The record on appeal in this case consists of the Clerk's Record: A single volume 

Pages 1-93. Wells Fargo will refer to the clerk's record as "CR" which will be followed 

by a citation to the page of the record; e.g., "CR 15." 

The repmter's record consists of the following volumes: 

• Volume 1, a Master Chronological Index; 

• Volume 2 containing the pre-trial proceedings on Wells Fargo's Motion to 

Strike Plaintiff's expert; 

• Volume 3 containing voir dire and trial proceedings; 

• Volume 4 containing fmther trial proceedings; 

• Volume 5 containing closing arguments and the jury verdict; 

• Volume 6 containing the plaintiff's Motion for Final Judgment; 

• Volume 7 containing Wells Fargo's Motion for New Trial and Motion to 

Modify or Reform the Judgment; and 

• Volume 8 containing the trial exhibit list. 

References to the repmter' s record will be first to the volume, then page and finally line 

numbers; e.g., RR. Vol. 3, Pg. 12, L. 8-14. References to the Appendix will be APP. 

Tab 

ORAL ARGUMENT 

Wells Fargo requests oral argument. 

STATEMENT OF THE CASE 

Nature of the Case: 

This is a declaratory judgments case arising from a home equity loan of October 25, 

2005 extended to Lonzie Leath in the original principal amount of $340,000.00. The 

loan is secured by Leath's homestead. Plaintiff sued Wells Fargo seeking a declaratory 
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judgment that Wells Fargo is not entitled to foreclose the property and that the loan was 

forfeited because it violated the Texas Constitution. [CR 7] 

This appeal is an appeal of the court's judgment brought on four points of error. 

Trial Court: 

The Honorable Ken Molberg, 95th Judicial District Court, Dallas County, Texas. 

Trial Court's Disposition: 

After a jury verdict on the single question submitted to the jury, the trial court entered 

judgment nullifying Wells Fargo's loan. 

Following a trial on the merits, the Comi entered judgment. [CR 62] Wells Fargo 

objected to the judgment. [CR 39] Wells Fargo prosecuted two post-trial motions; a 

motion to modify or reform the judgment [CR 64] and a motion for new trial. [CR 68] 

All motions were overruled. 

STATEMENT OF FACTS AND BACKGROUND OF THE CASE 

Procedural Background 

1. On or about June 16, 2008. Wells Fargo filed an action seeking an order of 

foreclosure pursuant to Tex. Riv. Civ. P. 736. [RR Vol. 8 Def. Exhibit 50] 

2. Leath filed his action on July I, 2008. [CR 7] When filed, Leath's suit 

abated the expedited foreclosure proceeding. Tex. R. Civ. P. 736(10). 

3. Wells Fargo answered Leath's petition. Wells Fargo's live pleading at the 

time of trial was its First Amended Original Answer filed on September 22, 2008. [CR 

10] 
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4. The Court entered a scheduling order on October 6, 2008. [CR 12] The 

scheduling order did not specify a date for designating expert witnesses outside of the 

rules of procedure for a level 2 discovery case. 

5. On November 2, 2010, Wells Fargo filed an objection to Leath's expert 

witness, Ann Piper. [CR 13] The court heard the motion before trial and denied Wells 

Fargo's motion. [CR 19, RR Vol. 2] Wells Fargo re-urged its motion to strike Leath's 

expert witness. [CR 20] The Court heard the re-urged motion during the pre-trial phase 

of the trial. [RR Vol. 3 Pg. 13, L. 17- Pg. 21, L. 17, Pg. 22, L. 3- Pg. 30, L 6] Wells 

Fargo re-urged its request to strike the witness once more before the jury. The Court 

overruled Wells Fargo's motion. [RR Vol. 3, Pg. 114, L. 10- 13] 1 

6. The litigants stipulated to the amount of reasonable and necessary 

attorneys' fees. Neither side agreed to the recoverability of the attorney's fees. [RR. 

Vol. 4 Pg. 126 L. 22- Pg. 127 L. 18] 

7. At the close of evidence, the case was submitted to the jury on the 

following question: What was the .fair market value of936 Hickory Knob Circle. Cedar 

Hill, Dallas County Texas on October 26. 2005? [CR 31] Wells Fargo objected to 

submission of the charge. [RR Vol. 5 Pg. 4, L. 11-18] 

8. The jury retumed a verdict of$421,400.00. [CR 33; RR Vol. 5 Pg. 44 L. 3 

- Pg. 45 L. 16] 

1 The facts involving the motion to exclude the testimony and report of Ann Piper are more fully 
developed under Issue IIJ infra. 
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9. On or about June 21, 2011 Leath filed a motion for entry of judgment. [CR 

46] Wells Fargo responded in opposition and objection to the proposed judgment. [CR 

39] 

10. The Comi entered judgment on July 8, 2011. The judgment voided Wells 

Fargo's lien, forfeited the principal and interest of the Home Equity Note and awarded 

attorneys' fees to Leath. [CR 62] 

11. Wells Fargo filed a motion to modify or refonn the judgment on August 8, 

2011. [CR 64] Wells Fargo filed its motion for new trial on the same date. [CR 68] The 

motions were heard while the Court had plenary power. [RR Vol. 7, Pg. 1, L. 20-23] 

The motions were overruled by operation of law. 

12. Wells Fargo appealed the trial court's judgment. [CR 80] 

Substantive Facts 

13. On October 26, 2005, Leath signed a home equity loan. The loan was 

secured by his homestead. Leath signed a Home Equity Adjustable Rate Note in the 

principal amount of $340,000.00; 80% of $425,000.00. [RR Vol. 8. Def Exhibit I] The 

Note contains express language for giving of notices. Paragraph 8 of the Note provides 

that any notice that must be given to the Note Holder will be given by mailing it by first 

class mail to the Note Holder at the address stated in §3(A) of the Note, or at a different 

address if Leath was provided with a different address. The address given in §3(A) of the 

Note is Option One Mortgage Corporation P.O. Box 92103 Los Angeles, CA 90009-2103. 
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14. To secure repayment of the Note, Leath executed a Deed of Tmst granting 

a first lien security interest in his homestead to the lender. [RR Vol. 8 Def. Exhibit 2] 

15. Of the money boiTowed by Leath, $279,581.74 was used to retire a 

preexisting loan made to Leath. [RR Vol. 8 Def. Exhibit 26, Plaintiffs Exhibit 26; Vol. 

3, Pg. 218, L. 21- Pg. 219, L. 21] Leath received cash out from the loan of$51,978.31. 

[RR Vol. 8 Def. Exhibit 26, Plaintiffs Exhibit 7; Vol. 3, Pg. 221, L. 12-17] 

16. In applying for and obtaining the loan, Leath signed the following 

instmments acknowledging the value of the property located at 936 Hickory Knob Circle, 

Cedar Hill, Dallas County, Texas to be $425,000.00: 

• BoiTower's and Lender's Acknowledgement of Far Market Value. [RR Vol. 8 
Def. Exhibit 15]; and 

• Uniform Residential Loan Application. [RR Vol. 8, Def. Exhibit 31] 

17. Leath further signed an affidavit that when he made the loan that its 

principal amount, when added to the principal balance of all other liens against the 

homestead, did not exceed 80% of the fair market value of the property on the date the 

loan was made. [RR Vol. 8, Def. Exhibit 24] 

18. The appraisal on the property, performed within a few days before the loan 

agreements were signed valued the property at $425,000.00. [Vol. 8, Def. Exhibit 4] The 

testimony of Wells Fargo's expert, Clyde Cmm validated the appraisal amount. [RR Vol. 

4, Pg. 104, L. 9-12] Leath testified at trial that he knew of the appraisal value before 
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signing the loan agreements. [RR Vol. 4, Pg. 14, L. 9- L. 12] When Leath knew of the 

appraisal amount he did not dispute it. [RR Vol. 4, Pg. 20, L. 17- Pg. 21, L. 13] 

19. At trial, Leath stated that he did not know the value of the realty at the time 

the loan was made. [RR Vol. 4 Pg. 11, L. 9-11] Leath acknowledged that the loan was 

made on the value - aclmowledged and undisputed when the loan closed - based on the 

$425,000 appraisal. [RR Vol. 4, Pg. 23, L. 22- 25] 

20. On Aprill8, 2003, an appraisal of the property associated with a previous 

loan was performed that set the value of the property at $350,000.00 while the property 

was under demolition. [RR Vol. 8, Plaintiffs Ex. 10] Wells Fargo's expert witness 

testified that when he placed a value on the property of $425,000.00 on October 11, 2005, 

the property was in excellent, like new condition. [RR Vol. 4 Pg. 98, L. 4-19] 

21. Prior to bringing his suit, Leath sent a letter to Option One Mortgage Corp. 

requesting a loan modification. [RR Vol. 8, Def. Exhibit 48] Leath supplemented the 

letter stating that the reason for his financial hardship was because his adjustable rate loan 

adjusted to a higher rate. [RR Vol. 8, Def. Exhibit 49] 

SUMMARY OF THE ARGUMENT 

22. It was error for the court to render a judgment that went beyond a finding 

and declaration as to the value of the property. Until the jury resolved the factual dispute 

as to the value of the prope1ty at the time of the loan, whether the loan failed to comply 

with the constitutional requirements for home equity loans was in dispute. In a 

declaratory judgment proceeding, it was error for the comt to declare that the other 
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elements needed to void the loan had occurred. The Court erred by signing a judgment 

that voided Wells Fargo's lien and forfeited the loan. It was error to void the lien 

without submission of ultimate issues to the jury, namely whether the Leath notified 

Wells Fargo or its predecessor in accordance with statute and established precedent and 

whether the bank failed to timey cure upon being noticed. 

23. The jury's answer to the sole question presented was was made on 

insufficient evidence or was made against the great weight and preponderance of the 

evidence and is manifestly unjust. The overwhelming weight of the evidence shows that 

at the time the loan ws made. 

24. It was error for the court to allow Plaintiffs expe1i to testify. It was error 

for the Comi to allow the expert report of Ann Piper into the evidentiary record. 

Allowing the expert to testify and the report into evidence probably caused the rendition 

of an improper judgment. 

25. The court's award of attorney's fees solely to Plaintiff was not equitable 

and just. 

26. Until the jury resolved the factual dispute as to the value of the property at 

the time of the loan, whether the loan failed to comply with the constitutional 

requirements for home equity loans was in dispute. The Court accordingly erred in 

rendering a judgment that denied Wells Fargo its right to assert its entitlement to 

equitable subrogation for the credit extended to Leath through the October 26, 2005 loan: 
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ARGUMENT AND AUTHORITIES 

ISSUE I 

THE COURT ERRED BY 
SIGNING A JUDGMENT THAT WENT BEYOND 

FINDING AND DECLARING THE VALUE OF THE PROPERTY 

l. The judgment found that the home equity loan made in the amount of 

$340,000.00 is greater than 80% of the fair market value of Leath's homestead. The 

Court found that Wells Fargo did not cure its failure to comply within 60 days of being 

notified of the violation. Based on these findings, the Court signed a judgment declaring 

that the Deed of Trust lien was void and of no effect. The Court declared that the 

principal and interest on the home equity note was forfeited. Entry of the judgment was 

error. 

• Standard of Review Declaratory Judgments 

2. Declaratory judgments are reviewed under the same standards as other 

judgments and decrees. See Tex. Civ. Prac. & Rem. Code§ 37.010; Federal Deposit Ins. 

Corp. v. Projects American Corp., 828 S.W.2d 771, 772 (Tex. App. Texarkana 1992, writ 

denied). If reversal is wan-anted, the appellate Court can render judgment unless a 

remand is necessary for further proceedings. See Lone Star Gas Co. v. Railroad Comm'n 

of Texas, 767 S.W.2d 709, 710 (Tex. 1989). Declaratory-judgment actions are intended 

to determine the rights of parties when a controversy has arisen, before any wrong has 

actually been conm1itted, aud are preventative in nature. Montemayor v. City of San 

Antonio Fire Dep't., 985 S.W.2d 549, 551 (Tex. App.--San Antonio 1998, pet. denied). 
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• Leath's legal Theories 

3. Leath's live pleading asserted two causes of action. [CR 7] The Court 

directed a verdict on one of Leath's theories: usury. [RR Vol. 4, Pg. 127, L. 22- Pg. 

128, L. 13] 

4. The other theory pled by Leath was for declaratory judgment. Leath sought 

a declaration that the principal amount of the debt secured by Wells Fargo's lien 

exceeded 80 percent of the market value of the homestead on the date the loan was made. 

5. In his prayer, Leath prayed that the Court forfeit the principal and interest 

under the extension of credit. 

6. The gravamen of Leath's complaint is that when he borrowed $340,000.00, 

[RR Vol. 8, Def. Exhibit 1] the value of his homestead was less than the $425,000.00 

amount he previously swore was the fair market value. [RR Vol. 8, Defendant's Exhibit 

15] 

• The Texas Constitution 

7. Article XVI §50(a)(6) of the Texas Constitution details the terms and 

conditions of a home equity loan and the rights and obligations of the borrower and 

lender. Tex. Const. art. XVI, § 50(a)(6)(A)-(Q). Among the provisions is the requirement 

that the principal amount of the loan, when added to the aggregate total of the outstanding 

principal balances of all other indebtedness secured by valid encumbrances of record 

against the homestead does not exceed 80 percent of the fair market value of the 

homestead on the date the extension of credit is made. Tex. Const. art. XVI, § 

50(a)(6)(B). 
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8. A Texas home equity loan is forfeited if the lender fails to comply with the 

lender or holder's obligations under the Constitution, and the lender or holder fails to 

comply not later than the 60111 day after the lender or holder is notified by the borrower of 

the lender's failure to comply. Tex. Canst. art. XVI, § 50(a)(6)(Q)(x). Doody v. 

Ameriques! Mortgage Company, 49 S.W.3d. 342 (Tex. 2001). 

• Leath's burden of proof 

9. To be entitled to a declaration that this home equity loan is invalid and to a 

judgment declaring the loan forfeited, Leath had to conclusively establish a three part 

test: 

• the loan failed to comply with the constitutional requirements; 

• reasonable steps were taken to notify the lender of the alleged failure to comply by 
identifying the borrower, identifying the loan and providing a description of the 
alleged failure to comply; and 

• the lender or holder failed to timely cure upon being noticed. 

Tex. Admin. Code §153.91; See also, Curry v. Bank of America, 232 S.W.3d 345, 352-53 

(Tex. App. Dallas, 2007 pet. denied). 

10. Leath's live pleading [CR 7] contained no averment that conditions 

precedent occurred. Perfom1ance of any condition precedent is an essential element of 

the plaintiffs case. Trevino v. Allstate Ins. Co., 651 S. W2d 8, 11 (Tex. App.--Dallas 

1983, writ refd n.r.e.). If a plaintiff pleads generally the performance or occurrence of 

conditions precedent, the plaintiff need only prove performance of those conditions 

specifically denied by the defendant. Tex. R. Civ. P. 54. But if a plaintiff fails to plead 

performance of the conditions precedent the plaintiff is then held to his burden of proof, 
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including the performance of all conditions precedent. Failure to establish one of several 

essential elements of any cause of action bars recovery even though all other elements 

may be established. The law is clear that performance of a condition precedent is an 

essential element of the plaintiffs case on which the plaintiff has the burden of proof 

unless he alleges perfonnance of all conditions precedent and the defendant fails to deny 

specifically perfonnance of the conditions, as required by rule 54. Trevino, 651 S. W2d at 

12. Although Leath's pleading avers that Defendant- Wells Fargo- was notified of the 

failure to comply, no conditions precedent are pled. Wells Fargo's live pleading [CR 10] 

specifically denied that conditions precedent necessary for Leath's recovery were 

satisfied. Accordingly, Leath's burden under Curry and the Texas Administrative Code 

to prove notice to his lender or holder was squarely a controlling fact issue in the 

proceeding. 

ll. Wells Fargo's general denial placed Leath in the position of having to 

prove every material fact of his cause of action. Tex. R. Civ. P. 9 2. A general denial puts 

plaintiff on proof of every fact essential to his case and issue is joined on all material 

facts asserted by plaintiff, except those which are required to be denied under oath. Shell 

Chemical Co. v. Lamb, 493 S.W.2d 742, 744 (Tex. 1973). 

• Did the loan fail to comply with the constitutional requirements? 

12. The first material fact that Leath had to establish was that the loan failed to 

comply with the constitutional requirements for home equity loans. The element is 

crucial. Without its proof, whether notice and opportunity to cure were sent is academic. 

As an action for declaratory judgment, the Court had the authority to deteru1ine a limited 
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issue, namely whether the loan violated the Constitution. Tex. Civ. Prac. & Rem. Code 

§37.003, §37.004. The only issue submitted to the jury was on the question of the value 

of the property, i.e., validity. Until the jury answered the controverted issue of value, 

there was no establishment of the first prong of the Curry burden - that the loan was 

invalid. See, Doody v. Ameriquest Mortgage Company, 49 S.W.3d. 342 (Tex. 2001).2 

Wells Fargo challenged Leath's allegation that the loan was invalid by defending the suit, 

challenging and controve1iing Leath's proof. Until the jury answered the question put to 

it, only speculation and allegation existed on whether the loan violated the Constitution. 

13. Armed with an answer to the question of validity, an appropriate judgment 

for the case should have stopped after the Court's finding that the loan amount of 

$340,000.00 was greater than 80% of the fair market value of the property on October 26, 

2005. All of the other decrees and declarations of the court are not suppmied by the 

evidence and were not ripe for adjudication.3 

14. The issue of the value of the property on the date of the loan's closing was 

challenged. Wells Fargo asserted the value to be $425,000.00, the agreed upon value at 

the time of the loan's closing. Evidence on both sides of the value issue was presented 

to the jury and was an ultimate issue determined by the jury. [RR Vol. 8 Def. Exhibits 4, 

15, 24, 26, 31; Vol. 4, Pg. 104, L. 9-12; Vol. 4 Pg. 11, L. 9-11] 

2 Doody expressly adopted respondent, Ameriquest' s argument in the case that a lender does not forfeit any rights, 
including its lien rights, if it corrects mistakes" .. . upon learning of their existence ... " Doody v. Ameriques!, 49 
S.W.3d at 345 (emphasis added). 

3 Save the declaration on attorneys' fees discussed below. 
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• Did Leath provide Option One a description of the alleged failure to comply? 

15. The trial court's judgment contains an express finding that "Defendant" did 

not cure its failure to comply within 60 days of being notified of the violation. Wells 

Fargo objected to the inclusion ofthis finding in the judgment. [RR Vol. 6 Pg. 11, L. 7 ~ 

Pg. 16. L. 3]. 4 

16. Leath elicited no evidence or at the most controverted evidence to show 

that he gave notice to Option One or Wells Fargo of a failure to comply with an 

obligation. Without evidence of reasonable notice given and without a jury finding that 

notice was given and that a lender or holder failed to comply, the Court erred in entering 

a judgment invalidating the lien and forfeiting the loan. 

17. The evidence Leath submitted regarding notice and cure was challenged 

and controverted by Wells Fargo. [RR Vol. 4, Pg. 114, L. II~ Pg. 118, L. 5; RR Vol 8, 

Def. Exhibits 48 and 49.] On cross examin\ltion, Wells Fargo challenged Leath to 

provide the notices sent to Option One regarding the loan and the value of the prope1iy. 

[RR Vol. 4, Pg. 31, L. 23 ~ Pg. 35, L. 24] Leath never responded with any evidence 

showing the notice allegedly given to Option One notwithstanding the invitation for him 

to do so. The only evidence of notice of CO!Tespondence with Option One, the entity to 

receive notice in accordance with the note [RR Vol. 8, Def. Ex. 1] was Defendant's 

4 On May 31, 2011, prior to submitting the judgment the Court ultimately signed, Leath's counsel faxed Wells 
Fargo's counsel a draft motion for final judgment and a draft final judgment for review along with a cover letter. 
The instruments were not filed with the court. The initial judgment proposed by Leath [App. Tab 8) did not request 
the finding and was only requested after Wells Fargo brought the Court's attention to the issue in its Response in 
Opposition to Motion for Entry of Judgment. [CR 39) Leath's motion for final judgment attached in the appendix is 
not part of the clerk's record. The motion and its attachments were not filed by Leath with the Court. A copy is 
included in the appendix for the Comi's convenience. Counsel referred specifically to this form of judgment in 
argument to tl1e court for entry of judgment. [RR Vol. 6, Pg. 10, L 21-Pg 11, L 6] 
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exhibits 48 and 49. [RR Vol. 8 Def. Exhibits 48 and 49] Those exhibits, sent to Briana 

Lucio with Option One and copied to Senator Royce West cite to an April 18, 2003 

appraisal [RR Vol. 8 Plaintiff's Ex. 10] and not to the valuation by Clyde Crum dated 

October 11,2005 [Vol 8, Plaintiff's Ex. 6]; a date right before the loan closed on October 

26, 2005. It cannot be said from Leath's letter and the supplement that the reason for the 

correspondence was because the property was overvalued and contrary to the 

Constitution. To the contrary, a plain reading of Exhibit 48 indicates that it was sent to 

explain Leath's " ... delinquency/inability to satisfy my mortgage obligations." [RR Vol. 

8, Defendant's Exhibit 48] And the reason for the supplement [RR Vol. 8, Defendant's 

Exhibit 49] was again, not because Leath was complaining about the property's value, 

but to add to the reasons he gave for his delinquency. in Exhibit 48. And this time, in 

Exhibit 49, Leath gives an additional reason why he needed a loan modification, namely 

because his note was an adjustable rate note, and the rate adjusted upward causing him 

financial hardship. 

18. Conflicting evidence of probative value raises a fact issue which should be 

presented to the jury for determination. See, Texas Employers Ins. Assn. v. Page, 553 

S.W.2d 98, 102 (Tex. 1977); King v. Fisher, 918 S.W.2d 108, 112 (Tex.App.--Fort Worth 

1996, writ denied). Facts may be established as a matter of law if evidence in the record 

is uncontroverted. See, Custom Leasing, Inc. v. Texas Bank and Trust Co., 516 S.W.2d 

138, 144 (Tex. 1974). 

19. There is an exception to this mle. Where the testimony of an interested 

witness is not contradicted by any other witness, or attendant circumstances, and the 
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same IS clear, direct and positive, and fi·ee from contradiction, inaccuracies, and 

circumstances tending to cast suspicion thereon, it is taken as true as a matter of law. 

Ragsdale v. Progressive Voter's League, 801 S.W.2d 880, 882 (Tex. 1990), citing 

Cochran v. Woo/growers Central Storage Co., 166 S.W2d 904, 908 (1942). Whether 

notice to cure was provided - an ultimate fact necessary for Leath to meet his burden of 

proof- was controverted and not established as a matter of law. Leath's testimony was 

not clear, direct and positive on the issue. Leath's burden to show that he notified Option 

One was not established as a matter oflaw. Garcia v. Gomez, 319 S.W.3d 638, 642 (Tex. 

2010), citing Cochran v. Woo/growers Central Storage Co., 166 S. W2d 904, 908 (1942). 

20. Leath proffered no evidence showing notice to cure. Any evidence 

submitted that may have touched on the issue was not clear, direct and positive. Nor was 

it free of inaccuracy. The language and tone of the letters to Briana Lucio [RR VoL 8, 

Def. Exhibit 48 and 49] are evidence of attendant circumstances, including Leath's want 

for a loan modification and his explanation of a "key reason" for his hardship. The fact 

that Leath had the right to cancel the loan when he made it [RR VoL 8 Defendant's Ex. 

36] and that he accepted the loan and the cash out. [RR VoL 8 Def. Exhibit. 26.; VoL 3 

Pg. 221, L. 12 - L. 17] cast suspicion on the circumstances. Leath's submission of an 

earlier appraisal [RR VoL 8, Plaintiffs Exhibit 1 0] as providing notice to Option One is 

inaccurate, in that it refers to an appraisal that Leath's lender didn't agree with in making 

the October 26, 2005 loan. The appraisal was from 2003 and conditionaL There was no 

evidence that the earlier appraisal was relied on by Leath's lender in making the October 

26, 2005 loan. According to the report of Clyde Cmm and his testimony, the property 
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was in excellent condition when he appraised it. [RR Vol. 8, Def. Exhibit 41 Vol. 4, Pg. 

97, L. 17- Pg. 98, I. 19] 

21. If notice was provided to Option One, whether the notice was the result of 

Leath's "reasonable steps" was never offered. One fonn of notice that Leath argued he 

provided to Wells Fargo (as opposed to Option One- the party who was to receive notice 

as stated in the Note [RR Vol 8, Def. Exhibit I]) was his pleading in the previous home 

equity case. At the hearing on Leath's motion for final judgment [CR 46; RR Vol. 6, Pg. 

10, L. 7-14] Leath argued that filing an answer on April 3, 2008 in a rule 736 home 

equity proceeding was indicative of reasonable steps taken to notify the lender or holder 

of a failure to comply with the Constitution. He argued that his answer in a proceeding 

where the applicant was seeking to foreclose a loan that funded 2 years and 6 months 

(890 days) prior, after he received the loan proceeds (including $51,978.31 in cash) 

showed reasonable steps taken. As a general rule, pleadings in a pending cause, even 

though they are verified, are not admissible in evidence to prove the facts alleged therein. 

Kroger Co. v. Warren, 410 S.W.2d 194, 196 (Tex. Civ. App. Tyler 1966). 

22. Another compelling fact weighing heavily against this argument is that 

when Leath was facing foreclosure, he changed horses. First he complained that he 

needed a loan modification because he was in financial straits and burdened by the loan. 

[RR Vol. Def. Exhibits 48 and 49] Then he says, well no it was really because the 

property was valued too high. Wells Fargo submits that the issue should have gone to the 

jury and that it was error for the comi to unilaterally decide this controlling fact issue. 
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• Wells Fargo's Objection to the charge 

23. Rule 279 directs courts on how to proceed when an element of a ground of 

recovery is omitted from a jury charge: 

appeal all independent grounds of recovery 
conclusively established under the evidence and no IS 

submitted or requested are waived. When a ground ''"'""'"'"" or delen:;e 
consists of more than one if one or more such elements 
necessary to sustain such ground 
referable thereto, are submitted to 
of such elements are omitted from 

recovery or defense, and necessarily 
found by the jury, one or more 

charge, without or objection, 
and 
trial 

evJ.deJnce to thereon, the 

complainant 

hP'm''" and at 
mriHc•n findings Oll 

If no such 
shall be 

judgment. A 
to warrant the 

after verdict, 
by the 

24. One or more of the elements needed for Leath to sustain his burden under 

Curry and the Texas Admin. Code§ 153.91 were not submitted to the jury. For the Court 

to be able to make the finding and judgment there must be an absence of an objection to 

submission of the charge. Wells Fargo objected: 

THE COURT: Counsel, you have -- the Court has provided you -- and we're 
outside the presence of the jury -- with a copy of the Court's proposed charge. 
I'll now hear from the plaintiff on any objections or submissions. 

MR. WITHROW: No objections or submissions, Your Honor. 

THE COURT: Okay. Mr. Negrin, on behalf of the defendant? 

MR. NEGRIN: Just for the record, Your Honor, yes, I do object to the 
submission of the charge to the jury, and to the question as worded. This case, 
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if it goes in terms of value, will not fully resolve all of the disputes under the 
dec action. The Court, of course, has the discretion. 

THE COURT: All right. Overruled. Bring in the jury. 

[RR Vol. 5, Pg. 4, L. 2-18] 

25. There should be but one test for determining if a party has preserved error 

in the jury charge, and that is whether the party made the trial comi aware of the 

complaint, timely and plainly, and obtained a ruling. The more specific requirements of 

the rules should be applied, while they remain, to serve rather than defeat this principle. 

In this case, Wells Fargo met this test. State Dep 't of Highways & Pub. Transp. V. Payne, 

838 S.W.2d 235,241 (Tex. 1992). 

26. Next, assuming that Wells Fargo's objection is insufficient, the evidence 

on the omitted elements required to make the finding must, according to rule 279, be 

"factually sufficient." Should this Court determine that the objection to submission of the 

charge was inadequate, this Court must then determine whether there is evidence to 

support a deemed finding that notice to cure was provided to Wells Fargo or Option One. 

In the Interest ofJ.F.C., 96 S.W.3d 256,263 (Tex. 2002). 

27. In addition to claiming that his pleading showed reasonable steps to notify 

the lender or holder, [RR Vol. 6, Pg 10, L 7] Leath cited the Court to a letter sent by 

prior counsel for Leath regarding the property's valuation. Leath's counsel admitted to 

the Court that the letter attached to his motion for entry of judgment was not presented to 

the jury. [RR Vol 6, Pg. 9, L. 23 -·· Pg. 10, L. 2] In the letter counsel speaks about was 

never seen by the jury and the first time the letter was brought to the Court's attention 
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was at the hearing on Leath's request for entry of judgment. [RR Vol 6, Pg. 9, L. 23-

Pg. 10, L. 2] See, note 4, above. 

28. Next, Leath argued that the Court could find the m1ssmg elements of 

Leath's cause of action because the notice and cure provisions of the Constitution, the 

Curry burden of proof and Tex. Admin. Code §153.91 were affi1mative defenses that 

were required to be raised in a responsive pleading. The argument is not in accord with 

this court's Curry opinion. Leath cites no authority for his position that Wells Fargo had 

the burden of proof on the requirement to show that the loan satisfied the constitutional 

provisions. In addition to this Comi, at least one other Texas Comi relieves Wells Fargo 

of that burden, holding that judicial economy dictates that the few requirements that are 

contested rather than the many that are not should be the focus of litigation questiouing 

the validity of a home equity loan.5 Curry and Tex. Admin. Code §153.91 place the 

burdens squarely on Leath. 

29. In a jury trial, each litigant has the legal right to have the jury pass upon the 

essential issues of fact raised by the pleadings and the evidence which are sufficient to 

form the basis of a judgment. Wichita Falls & Oklahoma Ry.Co. v. Pepper, 135 S.W.2d 

79, 85 (Tex. 1940). Leath pled and produced evidence on the issue of the value of the 

property relative to the amount of the loan. Only controverted evidence was elicited at 

trial on the element of notice and cure; yet, despite the direction by Tex. R. Civ. P. 277 

for the court to submit the controlling issues raised by the pleadings and the evidence, the 

5 Wilson v. A ames Capital Cm]JOration, 2007 Tex.App. LEXIS 8345. A copy of the Lexis version and the 
Memorandum Opinion from the 14'" Court of Appeals are in the appendix. [App. Tab 9] 
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issue of notice and cure was omitted from the court's charge. Leath made no request for 

the submission, or even any objection to the omission of the issue. Tex. R. Civ. P. 279 

requires the party relying on the issue to request, on penalty of waiver, the issue's 

submission in substantially cotTect wording. Under the rule, waiver would not occur if 

the omitted issue is a component element of a ground of recovery or defense partially 

submitted and the issue is omitted without a request therefore by the party relying on it or 

an objection by the party opposing the issue. In that situation, the omitted jury issue is 

submitted to the trial court for resolution. Wilson v. Remmel Cattle Co., Inc., 542 S. W.2d 

938. 942 (Tex.Civ.App. --Amarillo 1976, writ ref'd n.r.e.). Here, however, although it 

had no duty to do so, Wells Fargo objected to the omission of the issue, [RR Vol. 5, Pg. 

4, L. 11- 18] and its objection precluded any finding by the trial court on the element not 

submitted to the jury. Petroleum Anchor Equipment, Inc. v. Tyra, 419 S. W.2d 829. 834 

(Tex. 1967). Consequently, Leath waived one of the controlling issues upon which he 

relied for recovery and, by doing so failed to meet the burden placed on him by the law. 

Wichita Falls & Oklahoma Ry. Co. v. Pepper, supra, at 85. 

30. There being no establishment that Leath noticed Option One ~ a lender or 

holder of the note with a description of the alleged failure to comply, the Court ened in 

entering a judgment that the lien was invalid and the loan forfeit. 
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ISSUE II 

THE JURY'S ANSWER TO THE SOLE QUESTION PRESENTED 
WAS MADE ON INSUFFICIENT EVIDENCE OR WAS MADE AGAINST 

THE GREAT WEIGHT AND PREPONDERANCE OF THE EVIDENCE AND IS 
MANIFESTLY UNJUST 

• Standard of review 

1. When reviewing a claim that the evidence is factually insufficient to 

support a jury finding, the court of appeals must first examine all of the evidence. Lofton 

v. Texas Brine Corp., 720 S.W.2d 804, 805 (Tex. 1986); Hollander v. Capon, 853 

S.W.2d 723, 726 (Tex. App.--Houston [1st Dist.]l993, writ denied). After considering 

and weighing all of the evidence, the verdict should be set aside if the evidence is so 

weak or the finding is so against the great weight and preponderance of the evidence that 

it is clearly wrong and unjust. Cain v. Bain, 709 S.W.2d 175, 176 (Tex. 1986); 

Hollander, 853 S.W.2d at 726. Evidence is legally insufficient when (a) there is a 

complete absence of evidence of a vital fact; (b) the court is batTed by rules of law or of 

evidence from giving weight to the only evidence offered to prove a vital fact; (c) the 

evidence offered to prove a vital fact is no more than a mere scintilla; or (d) the evidence 

conclusively establishes the opposite of the vital fact. Cont'l Dredging, Inc. v. De 

Kaizered, Inc., 120 S.W.3d 380, 387-388 (Tex. App. Texarkana 2003), citing 

Uniroyal Goodrich Tire Co. v. Martinez, 977 S. W.2d 328, 334 (Tex. 1998). More than a 

scintilla of evidence exists when the evidence supporting the finding, as a whole, rises to 

a level that would enable reasonable and fair-minded people to differ in their conclusions. 

Burroughs Wellcome Co. v. Crye, 907 S.W.2d 497, 499 (Tex. 1995). When deciding a 
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no-evidence point, this Court must consider all the evidence in the record in the light 

most favorable to the party in whose favor the verdict has been rendered. Merrell Dow 

Pharms., Inc. v. Havner, 953 S.W.2d 706, 7ll(Tex. 1997). 

2. After reviewing the evidence, if this Comi finds some probative evidence, 

the court is to test the factual sufficiency of that evidence by examining the entire record 

to determine whether the finding is clearly wrong and unjust. When considering a factual 

sufficiency challenge to a jury's verdict, the Court must consider and weigh all of the 

evidence, not just that evidence which supports the verdict. Maritime Overseas Corp. v. 

Ellis, 971 S.W.2d 402,406-07 (Tex. 1998). This Court can set aside the verdict only if it 

is so contrary to the overwhelming weight of the evidence that the verdict is clearly 

wrong and unjust. !d. at 407; Cain v. Bain, 709 S.W.2d at 176. 

3. The single Jury Question asked: 

What was the fair market value of 936 Hickory Knob Circle, 
Cedar Hill, Dallas County Texas on October 26, 2005? 

4. The jury answered $421,400.00. [CR 33) In light of the entire record, the 

jury's answer was so against the great weight and preponderance of the evidence that it is 

clearly wrong or unjust. The issue was preserved for appeal through Wells Fargo's 

motion for new trial. CR 68. 

5. The evidence adduced at trial included numerous instances where the 

$425,000.00 value was expressly stated as Leath's positive asse1iion. In spite of the 

instmments, Leath controve1ied his own sworn statements and affidavit. 
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6. Defendant's Exhibit 15 [RR vol. 8, Def, Exhibit 15] is captioned 

Borrower's and Lender's Acknowledgement of Fair Market Value. The exhibit is signed 

and sworn to by Leath. In it he swore that the fair market value of the prope1iy on 

October 26, 2005 was $425,000.00. 

7. Most impmiantly, the amount of the loan is undisputed: $340,000.00. [RR 

Vol. 8, Def. Ex. 1]. $340,000.00 is 80 percent of $425,000.00. Leath testified that the 

loan was made and that he received the cash out portion of the funds specified in the 

HUD-1 [RR Vol. 8. Def. Exhibit 26; Vol. 3, Pg. 221, L. 12-17]. 

8. Leath signed a Texas Equity Loan Affidavit. It contained the following 

paragraph: 

"The principal loan amount for this Texas Equity Loan mortgage. 
when added to the principal balances of all other liens against the 
Affiants homestead, does not exceed 80% of the fair market value 
on the date that this extension of credit is made. The Lender and the 
Affzants have signed a written acknowledgement as to the fair 
market value on the date that this extension of credit is made. " 

[RR Vol. 8, Def. Ex. 24] 

9. Leath signed a Uniform Residential Loan Application containing the 

following acknowledgement: 

Each of the undersigned specifically represents to Lender and to 
Lender's actual or potential agents, brokers, processors, attorneys, 
insurers, servicers, successors and assigns and agrees and 
acknowledges that: (1) the information provided in this application is 
tme and correct as of the date set forth opposite my signature and that 
any intentional or negligent misrepresentation of this information 
contained in this application may result in civil liability, including 
monetary damages, to any person who may suffer any loss due to 
reliance upon any misrepresentation that I have made on this 
application, and/or in criminal penalties including, but not limited to, 
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fine or imprisonment or both under the provisions of Title 18, United 
States Code, Sec. 1001, et seq.; (2) the loan requested pursuant to this 
application (the "Loan") will be secured by a mo1igage or deed of trust 
on the property described herein; (3) the property will not be used for 
any illegal or prohibited purpose or use; ( 4) all statements made in this 
application are made for the purpose of obtaining a residential 
mortgage loan; ( 5) the property will be occupied as indicated in this 
application; (6) any owner or servicer of the Loan may verify or 
reverify any infonnation contained in the application from any source 
named in this application, and Lender, its successors or assigns may 
retain the original and/or electronic record of the application, even if 
the Loan is not approved; (7) the Lender and its agents, brokers, 
insurers, servicers, successors, and assigns may continuously rely on 
the information contained in the application, and I am obligated to 
amend and/or supplement the information provided in this application 
if any of the material facts that I have represented herein should change 
prior to closing of the Loan; (8) in the event that my payments on the 
Loan become delinquent, the owner or servicer of the Loan may, in 
addition to any other rights and remedies that it may have relating to 
such delinquency, report my name and account information to one or 
more consumer credit repOiiing agencies; (9) ownership of the Loan 
and/or administration of the Loan account may be transferred with 
such notice as may be required by law; (10) neither Lender nor its 
agents, brokers, insurers, servieers, successors or assigns has made 
any representation or warranty, express or implied, to me 
regarding the property or the condition or value of the property; 
and ( 11) my transmission of this application as an "electronic record" 
containing my "electronic signature," as those terms are defined in 
applicable federal and/or state laws (excluding audio and video 
recordings), or my facsimile transmission of this application containing 
a facsimile of my signature, shall be as effective, enforceable and valid 
as if a paper version of this application were delivered containing my 
original written signature. (emphasis added). 

[RR Vol. 8, Def. Ex. 31] 

I 0. Exhibit 31, signed by Leath, provided a stated present fair market value of 

$425,000.00. The loan application was signed on October 26, 2005. At trial, Leath 

testified that he signed the loan application. He acknowledged the value placed on the 

homestead as stated in the application and he agreed that his lender was allowed to rely 
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on the representations made in the application. [RR Vol. 3, Pg. 222, L. 20- Pg. 224, L. 

I; Pg. 224, L. 14- 24] 

II. Clyde Crum's appraisal placed a value of $425,000.00 on the property. 

[RR Vol. 4, Pg. 104, L. 9-12; Vol. 8, Def. Ex. 4. Plaintiffs Ex. 6]. 

12. In spite of all the evidence presented to the jury, as well as Leath's 

testimony that he didn't know what the property's value in 2005 and relied on appraisals 

for the value. [RR. Vol. 4, Pg. 11, L. 9 - 16], the jury found a value in response to the 

question asked of it of $421,400. The evidence was legally insufficient. It was clearly 

wrong and unjust. 

Issue HI 

THE COURT ERRED IN ALLOWING THE TESTIMONY 
OF ANN PIPER AND ADMISSION OF HER VALUATION REPORT 

I. The proceeding was filed on July I, 2008. Discovery in the case was 

governed by a Level 2 discovery control plan. [CR 12] Written discovery began on 

November 26, 2008 when Wells Fargo served requests for production and for disclosure. 

[App. Tab 3]6 The due date of the first response to written discovery was December 29, 

2008. Nine months from December 29, 2008 was September 29, 2009, which is when 

the discovery period ended. Tex. R. Civ. P. 190.3(b)(J)(B)(ii). 

2. On December 23, 2008, Leath submitted his response to Wells Fargo's 

requests for disclosure and requests for production. The responses to the requests for 

6 The certificate of written discovery filed with the trial court was not part of the original clerk's record. 
On January 20, 2012, Wells Fargo sent a letter to the trial court clerk requesting that the record be 
supplemented to include the certificate of written discovery. A file copy of the certificate is included iu 
the appendix. 

26 



disclosure listed no retained experts, and only listed plaintiffs counsel as an expert 

witness on attomeys' fees. [ App. Tab 4] 

3. Plaintiffs deadline to designate experts was 90 days before the end of the 

discovery period. The discovery period ended on September 29, 2009. Ninety days prior 

to the close of discovery was July I, 2009. Tex. R. Civ. P. 195.2(a). No discovery was 

conducted in the case after the discovery deadline. 

4. Wells Fargo's requests for production. [App. Tab 5] requested specific 

documents and tangible things regarding expe1is and expert testimony: 

• Request number 65 requested plaintiff to produce all reports of each expert which 

were prepared for the Plaintiffs or on behalf of Plaintiff. Plaintiffs response: 

"No expert's reports except attorney./{xs. " 

• Request number 70 requested production of all notes, records, reports, 

memoranda, compilations of data, and letters of each person Leath would call as 

an expert witness in the trial of the case. Leath's response: 

"None except attorney fees. Object to any request for attorney-client privileged 

documents. " 

• Request number 72 requested production of all documents evidencing or 

pertaining to communications with each person Leath would call as an expert 

witness in the trial of this case. Leath's response: 

"See response to #70 above. " i.e., None except attomey fees. 
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• Request number 73 requested production of all documents, tangible things and 

visual representations reviewed or relied upon by each person Leath would call as 

an expe1i witness in the trial of this case. Leath's response: 

"See response to #70 above.)) i.e., None except attorney fees. 

• Request number 74 requested production of all documents, tangible things and 

visual representations that Leath provided to each person he would call as an 

expe1i witness in the trial of this case. Leath's response: 

"See response to #70 above.)) i.e., None except attorney fees. 

• Request number 7 5 requested production of copies of the cuniculum vitae of 

Leath's testifying expe1is. Leath's response: 

"See attached." The only CV attached was that of plaintiffs counsel. 

• Request number 76 requested production of all documents, visual representations 

and tangible things, including all tangible reports, physical models, compilations 

of data and other materials prepared by an expert or for an expert in anticipation of 

the expert's trial or deposition testimony. Plaintiffs response: 

"See response to #70 above.)) i.e., None except attorney fees. 

• Request number 77 requested production of all papers, books, tests, writings, 

drawings, charts, photographs, literature, or learned treatises that Leath would 

introduce into evidence or upon which Leath's expe1i(s) would base opinion 

testimony in the trial of the case. Leath's response: 

"See response to #70 above. " i.e., None except attorney fees. 
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• Request number 78 requested production of all models, visual aids, experiments, 

documents, or other writings or any item of demonstrative evidence prepared or 

preserved by Leath, his experts or any other person other than Leath's attorney, 

acting on Leath's behalf that will be exhibited to the jury or offered into evidence 

in the trial of the case. Leath's response: 

"See response to #70 above." i.e., None except attorney fees. 

5. On August 24, 2010, 419 days past the date to designate expert witnesses, 

Leath served supplemental discovery responses [App. Tab 6f which identified Ann Piper 

as his expert witness. The supplemental response merely identified Ann Piper as an 

expert witness and the general subject matter of her testimony. The supplement 

contained no report of Ann Piper and although discovery was closed, stated that Ms. 

Piper was available for deposition. 

6. Wells Fargo's requests for production were never supplemented to include 

the information requested concerning Leath's experts. Yet Ann Piper's repmi indicates 

that she relied on documents and other things in making her report that had not been 

produced in response to Wells Fargo's requests for production. [RR Vol. 8, Plaintiff's 

Exhibit I] 

7. The Court's October 6, 2008 scheduling order [CR 12] required that any 

objection or motion to exclude or limit expe1i testimony due to qualification of the expert 

7 The supplemental responses and the second supplement are captioned as "Plaintiff's Supplemental 
Discovery Responses" and "Plaintiff's Second Supplemental Discovery Responses," respectively. 
Neither specify what discovery is being supplemented. 
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or reliability of the opinion were to be filed no later than seven days after the close of the 

discovery period, or the objection was waived, except for the sanction of exclusion under 

rule 193.6. Wells Fargo brought its motion to strike the expert CR 13 and its re-urged 

motion CR 20 at a time outside the deadline for objecting because Leath did not 

designate his expert witness within the discovery period. Wells Fargo brought its motion 

andre-urged motion to strike within a reasonable time after receiving the designation and 

report. 

8. The Couti conducted a hearing on the motion to strike on December 14, 

2010. [RR Vol. 2] At the hearing, the arguments for striking the witness were explained 

to the court. RR Vol. 2, Pg. 4, L. 11 - Pg. 9, L. 19. The Court denied the motion to 

strike. The Court made no express findings of good cause or lack of unfair surprise. 

9. A few days after the hearing, namely December 20, 2010 [App. Tab 7] 

Leath provided the expert report of Ann Piper. The report was provided 537 days past 

the deadline to designate expert witnesses. The report was attached to Leath's second 

supplemental discovery responses. [App. Tab 7] A review of the report [RR Vol 8, 

Plaintiffs Exhibit 1] indicates that it was signed on December 14, 2010. The report was 

not delivered until six days later, namely via fax on December 20,2010. Further review 

of the report indicates that the prope1iy that is the subject of the report and this litigation 

was inspected more than five months prior to the date the report was signed. Ms. Piper 

inspected the property for usc in her report on July 9, 2010. [RR Vol 8, Plaintiffs 

Exhibit 1- page 4] 
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10. Having received the report, Wells Fargo re-urged its motion to strike and 

included Daubert/Robinson objections. [CR 20] The Comi heard Wells Fargo's 

arguments in support of its re-urged motion inm1ediately before trial. [RR Vol. 3, Pg. 13, 

L. 17 - Pg. 21, L. 16, Pg. 22, L. 4 - Pg. 24, L. 7] At the hearing the court reviewed Ann 

Piper's report [RR. Vol. 8, Plaintiffs Ex. 1] including Wells Fargo's Daubert/Robinson 

objections. The Court made no definitive ruling on the motion. Once Ms. Piper was 

called to the witness stand, Wells Fargo objected again and the comi overruled the 

objection, allowing Ms. Piper to testify. [RR Vol. 3, Pg. 114, L. 10-13] Wells Fargo 

objected to entry of the report into evidence. [RR Vol. 3, Pg. 125, L. 22- Pg. 126, L. 1] 

ll. The court erred in failing to exclude the testimony and report of Ann Piper 

and allowing her report into the evidentiary record.. The late disclosme of Ann Piper did 

not comply with Tex. R. Civ. P. 193.5, as the designation was not made reasonably 

promptly after the party discovers the need for such a response. Moreover, the only 

issue presented to the jury was a question on the value of the property. Accordingly, 

value and a valuation expert was always been an issue in the case, and the only issue. 

Leath's failure to designate timely and to supplement timely was inexcusable. 

• Standard of review 

12. who fails to respond to or supplement response to discovery 

request shall not be entitle:d to offer tf"l"iJTion a witness knowledge a 

matter unless 

other 

court 

will not be unfairly or prejudiced. Tex. R. Civ. P. 

to an unidentified witne:ss, the burden to establish 
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good cause or Tex. 

Civ. P. JY3.6 (b). court 

met Dolenz v. The State Bar of Texas, 72 S.W.3d 385, 387 (Tex.App.-Dallas 

2001, no pet.). A trial court's discovery 

discretion standard. A vary v. Bank of America, NA., 72 S.W.3d 779, 787 (Tex. App.-

Dallas 2002, pet. denied). 

13. Rule 193.6 provides: 

(a) party who fails to make, amend, or supplement a discovery response in a 
timely manner may not introduce in evidence the material or information that was not 
timely disclosed, or offer the testimony of a witness (other than a named party) who was 
not timely identified, unless the court finds that: 

(1) there was good cause for the failure to timely make, amend, or supplement the 
discovery response; or 

(2) the failure to timely make, amend, or supplement the discovery response will 
not unfairly surprise or unfairly prejudice the other parties. 

(b) The burden of establishing good cause or the lack of unfair smvrise or unfair 
prejudice is on the party seeking to introduce the evidence or call the witness. A finding 
of good cause or the lack of unfair surprise or unfair prejudice must be supported by the 
record. 

14. At the hearing on wells Fargo's re-urged motion to strike, Leath failed to 

meet his burden of establishing good cause or lack of unfair prejudice with any support in 

the record. The Court made no express findings of good cause or lack of unfair smvrise. 

It was error for the court to allow the testimony of Ann Piper. 
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15. Allowing the expert rep01i or testimony of Ann Piper unfairly prejudiced 

Wells Fargo. When Ms. Piper was designated as an expert witness [App. Tab 6] in 

addition to discovery being closed, none of the materials required by Tex. R. Civ. P 

194.2(f) were provided. When she was designated, Wells Fargo was not provided with 

Ms. Piper's opinion. [App. Tab 6] Wells Fargo was not given the required brief sunm1ary 

of the basis for Ms. Piper's opinion. At the time of her disclosure and late designation, 

Leath failed to identify the documents, tangible things, reports, models or data 

compilations that were provided to, reviewed by, or prepared by or for Piper in 

anticipation of her testimony. From the report [RR Vol. 8, Plaintiff's Exhibit I] it is clear 

that the information reviewed by Ms. Piper in July 2010 was available to be identified 

and disclosed. It is also clear from the report that the items to be produced under Tex. R. 

Civ. P. 194.2(j)(4) were available. 

16. The probative value of the expert's opinion is substantially outweighed by 

the danger of unfair prejudice, confusion of the issues, misleading the jury, undue delay, 

or needless presentation of cumulative evidence. Tex. R. Evid. 403. The court abused its 

discretion in allowing the testimony of Ann Piper on the retroactive appraisal of the realty 

because it was unreliable. E.I duPont de Nemours & Co. v. Robinson. 923 SW.2d 549, 

556 (Tex. 1995). Tex. R. Evid. 702's reliability requirement focuses on the principles, 

research, and methodology underlying an expe1i's conclusions. Expert testimony is 

unreliable if it is not grounded in the methods and procedures of science and is no more 

than subjective belief or unsupported speculation Exxon Pipeline Co. v. Zwahr, 88 

S.W.3d 623, 629 (Tex. 2002) ; Robinson, 923 S.W.2d at 556. In discharging its duty as 
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gatekeeper, trial comis must first determine how the reliability of particular testimony is 

to be assessed. The criteria for assessing relevance and reliability vary depending on the 

nature of the evidence Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 726-

727 (Tex. 1998). The Texas Supreme Court set out the following factors to guide courts 

in cases involving scientific evidence. Robinson, 923 S.W.2d at 557: 

• The extent to which the theory has been or can be tested. 

• The extent to which the technique relies on the subjective interpretation of the 
expert. 

• Whether the theory has been subjected to peer review of publication. 

• The technique's potential rate of error. 

• Whether the underlying theory or technique has been generally accepted as valid 
by the relevant scientific c01rununity. 

• The non-judicial uses that have been made of the theory or technique. 

17. In the additional comments section of the report [RR Vol. 8 Plaintiffs 

Exhibit 1 (page 10)] Leath's expert indicates that she did not have comparable sales 

listings for August 26, 2005, when the loan closed. Yet the scope of her assignment was 

to provide a retrospective value of the property. The report makes no indication of what 

methods were used to determine the value retrospectively. The report was accordingly 

unreliable. Ms. Piper's theory could not be tested. 

18. The report is speculative and based on the expert's own subjective 

interpretation. The report states that there were no listings available from 2005. Then the 

report states that "extended market times for closed sales indicates an oversupply of 
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listings." That speculation is nothing more than Ms. Piper's subjective interpretation of 

untested data and techniques. The report failed another Robinson determinant. 

19. The report does not indicate that the theories or opinions espoused were 

subjected to peer review or publication. 

20. Based on the fact that the report is retrospective with no real or reliable data 

on which to base it, its potential rate of error could not be measured. At best, the 

valuation opinion was the witness's guess as to value, given in hindsight, made and based 

on subjective speculation. The trial court abused its discretion in allowing Ms. Piper to 

testify and erred in the admission of her report. 

21. The report states that it was made for litigation purposes. [RR Vol. 8, 

Plaintiff's Exhibit 1 (page 4)] The report expressly states that it is not to be relied upon 

for mortgage financing transactions, the exact reason a market analysis was needed 

within the context of the litigation. The report had no non-judicial use. 

22. Based on the unreliability of the repmi and its failure to meet most of the 

Robinson factors, the report and Ms. Piper's testimony could not meet Tex. R. Evid. 702 's 

requirement that her opinion assist the jury in understanding the evidence or to determine 

a fact issue. There is simply too great an analytical gap between the data and the opinion 

proffered. Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d at 726-27, quoting 

General Electric Co. v. Joiner, 522 U.S. 136, 118 S.Ct. 512, 519, 139 L.Ed.2d 508 

(1997). 
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ISSUE IV 

THE COURT ERRED IN ITS AWARD OF ATTORNEY'S FEES 

1. According to Tex. Civ. Prac. & Rem. Code §37.009, the court can award 

attorneys' fees as are equitable and just. In its judgment, the Court awarded fees only to 

Leath and no fees to Well Fargo. The award was not equitable and just. 

• Standard of review 

2. The court reviews the award of attorney's fees under the declaratory 

judgments act under an abuse of discretion standard. There are four limitations on a trial 

court's discretion in awarding attorney's fees under the act: 

• The fees must be reasonable- a fact issue; 

• The fees must be necessary- a fact issue; 

• The fees must be equitable- a matter of equity; and 

• The fees must be just- a matter of equity 

Bocquet v. Herring, 972 S.W.2d 19,21 (Tex. 1998). 

3. At trial, the parties stipulated to what would be reasonable and necessary 

fees. [R Vol. 4 Pg. 127, L. 6-17] The judgment awarded fees to Leath and none to Wells 

Fargo. The Court awarded attorney's fees to Leath without any guiding rule or principle. 

The Court's award appears arbitrary and umeasonable under the circumstances of the 

case. Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238, 241-42 (Tex. 1985). The 

record is silent as to any guiding rule or principal for the comi's award of attorney's fees 

to Leath. It can accordingly only be assumed that Leath was solely award attorney's fees 

based on the Court's perception that Leath was the prevailing party. 
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4. A prevailing party is one of the parties to a suit who successfully prosecutes 

the action or successfully defends against it, prevailing on the main issue, even though 

not to the extent of its original contention. F.D.I.C. v. Graham, 882 S.W.2d 890, 900 

(Tex.App.--Houston [14th Dist.] 1994, no writ) (quoting Criton Corp. v. the Highlands 

Ins. Co., 809 S.W.2d 355, 357 (Tex.App.--Houston [14th Dist.] 1991, writ denied)); 

Weng Enterprises v. Embassy World Travel, 837 S.W.2d 217, 222-23 (Tex.App.-

Houston [1st Dist.]l992, no writ). A prevailing party in a declaratory judgment action is 

not entitled to attorney's fees simply as a matter oflaw; entitlement depends upon what is 

equitable and just, and the trial court's power is discretionary in that respect. Marion v. 

Davis, 106 S.W.3d 860, 868 (Tex. App. Dallas 2003). 

5. Wells Fargo prevailed on the main issue- valuation of the realty. Leath's 

pleading requested a declaratory judgment that the loan amount exceeded 80% of the 

value of the property. [CR 7] The question presented to the jury asked the jury that 

single question. Should the Court consider the testimony of Ms. Piper, the value Leath 

was seeking for the verdict was $268,000.00. Had the jury found $268,000 as the value, 

the loan would have exceeded the value of the prope1ty by 27%. Instead, the jury found 

the value of the property to be $421,400.00, such that the $340,000 loan exceeded the 

80% maximum by a mere .6%. Based solely on the single issue verdict, Wells Fargo was 

the prevailing party. 

6. Even assuming Wells Fargo was not the prevailing party, nonprevailing 

pmties m·e allowed to recover fees under the declaratory judgments act. See Tex. Civ. 

Prac. & Rem. Code § 37.009 ("In any proceeding under this chapter, the court may 
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award costs and reasonable and necessary attorney's fees as are equitable and just."); 

Barshop v. Medina County Underground Water Conservation Dist., 925 S.W.2d 618, 

637, (Tex. 1996). Awarding attorney's fees a in declaratory judgment actions is clearly 

within the trial comi's discretion and is not dependent on a finding that a party 

substantially prevailed; Scottsdale Ins. Co. v. Travis, 68 S.W.3d 72, 77 (Tex. App.-

Dallas 2001, pet. denied). It is not an abuse of discretion to award attorney's fees to a 

nonprevailing party if that is equitable and just under the circumstances e, e.g., In re 

Estate of Bean, 206 S.W.3d 749, 763-64 (Tex. App.--Texarkana 2006, pet. denied); 

Tanglewood Homes Ass'n, Inc. v. Henke, 728 S.W.2d 39, 45 (Tex. App.--Houston [1st 

Dist.]l987, ref. n.r.e.). Under the circumstances of this case and the narrow issue, Wells 

Fargo should have been awarded attorney's fees. 

7. Should the Court reverse the trial comi' s judgment, an award of attorney's 

fees to Leath may no longer be equitable and just. Accordingly, if this Court reverses, 

the judgment, this Court is vested with the power to remand the issue of equitable and 

just attorney's fees to the trial court for reconsideration. Scottsdale Ins. Co. v. Travis, 68 

S.W.3d 72 (Tex. App. Dallas 2001 pet. denied). Biopolymer Eng'g, Inc. v. ImmuDyne, 

Inc., 304 S.W.3d 429, 445 (Tex. App. San Antonio 2009 no pet.). Should this Comi 

reverse the decision of the trial Court, yet defer to the discretion of the trial Court in 

awarding attorney's fees, Wells Fargo requests remand to the trial Court for further 

review and consideration of its attorney's fee award. 
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ISSUE V 

IN THE ALTERNATIVE TO THE FOREGOING ARGUMENTS, WELLS 
FARGO WAS ENTITLED TO EQUITABLE SUBROGATION FOR ADVANCES 

MADE AT THE REQUEST OF LEATH TO PAY HIS EXISTING LIEN 

1. Until the jury resolved the factual dispute as to the value of the property at 

the time of the loan, whether the loan failed to comply with the constitutional 

requirements for home equity loans was in dispute. The Comi accordingly erred in 

rendering a judgment that denied Wells Fargo its right to assert its entitlement to 

equitable subrogation for the credit extended to Leath through the October 26, 2005 loan. 

2. If Leath's home equity loan failed to comply with any of the requirements 

of Tex. Const. mi. XVI § 50(a)(6), Wells Fargo was still entitled to an equitable lien on 

the homestead based upon the doctrine of equitable subrogation. At the request of Leath, 

loan proceeds in the amount of $279,581.74 were advanced to pay Leath's existing lien 

on the homestead, which was a valid lien. [RR Vol. 8 Def. Exhibit 26, Plaintiffs Exhibit 

7; Vol. 3, Pg. 218, L. 21- Pg. 219, L. 21] In signing its judgment forfeiting the principal 

and interest and invalidating the lien, the Court erroneously barred application of the 

doctrine of equitable subrogation to provide Wells Fargo Ban1c with an equitable lien for 

these advances made to Leath. The result of the Comi's judgment resulted in an 

unconscionable windfall to Leath. 

3. Texas Constitution art. XVI § 50(a) authorizes numerous separate and 

independent bases for a lender to obtain a valid lien on the homestead: 

(a)(l) the purchase money thereof, or a part of such purchase money; 
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(a )(2) the taxes due thereon; 

(a)(3) an owelty of partition imposed against the entirety of the property by a comi 
order or by a written agreement of the patiies to the partition, including a debt of 
one spouse in favor of the other spouse resulting from a division or an award of a 
family homestead in a divorce proceeding; 

(a)(4) the refinance of a lien against a homestead, including a federal tax lien 
resulting from the tax debt of both spouses, if the homestead is a family 
homestead, or from the tax debt of the owner; 

(a)(5) work and material used in constructing new improvements thereon, if 
contracted for in writing, or work and material used to repair or renovate existing 
improvements there on if: ... ; 

(a)(6) an extension of credit for a home equity loan; 

(a)(7) a reverse mmigage; and 

(a)(8) the conversion and refinance of a personal property lien seemed by a 

manufactured home to a lien on real property. 

Tex. Canst. art. XVI,§ 50( a). 

4. If the loan, the extension of credit to Leath failed to comply with the 

requirements for an "extension of credit" under § 50( a)( 6), which is only one of eight 

different constitutional grounds upon which a valid homestead lien may be based, then 

Wells Fargo's lien is still separately and independently valid under Tex. Const. a1i. XVI§ 

50(a)(l) to the extent of the $279,583.74 purchase money indebtedness on the homestead. 

LaSalle National Bank v. White, 246 S.W.3d 616 (Tex. 2007). 

5. The doctrine of equitable subrogation has been used repeatedly in Texas to 

sustain lien claims against a homestead that otherwise fail to comply with constitutional 

requirements. In reliance on the doctrine, the Texas Supreme Court has held that a lender 

can recover monies used to pay off preexisting purchase money indebtedness. Tex. Land 
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& Loan Co. v. Blalock, 13 S.W. 12 (Tex. 1890). The doctrine has even been applied by 

the Texas Supreme Court to find equitable subrogation to support a homestead lien when 

the lien is not one of the types cited above. Benchmark Bank v. Crowder, 919 S.W.2d 

657 (Tex. 1996) (federal payroll tax lien). 

6. The equitable doctrine of subrogation holds that where a person, other than 

the principal obligor, pays a mortgage indebtedness on land in which he has an interest, 

equity will substitute him in place of the original mortgagee, and vest that mortgagee's 

rights in him. Richards v. Suckle, 871 S.W.2d 239, 241 (Tex. App.-Houston [14th Dist.] 

1994, no writ). 

7. Tex. Const. art. XVI § 50( e) provides as follows: 

A refinance of debt secured by a homestead and described by any 
subsection under Subsections (a)(l)-(a)(5) that includes the advance of 
additional funds may not be secured by a valid lien against the homestead 
unless: 

(l) the refinance of the debt is an extension of credit described by 
Subsection (a)(6) of this section; or 

(2) the advance of all the additional funds is for reasonable costs 
necessary to refinance such debt or for a purpose described by Subsection 
(a)(2), (a)(3), or (a)(5) of this section 

Tex. Canst. art. XVI, § 50(e). 

8. The provision simply states that if a lender is to refinance an existing 

constitutional lien on the homestead and lend extra money to the borrower, the refinance 

transaction must be restructured as a home equity loan under Tex. Const. art. XVI § 

50(a)(6). The provision says nothing about the doctrine of equitable subrogation being 

invalidated. 

41 



9. Tex. Const. art. XVI section 50(a)(6)(Q)(x) only states that the lender "shall 

forfeit all principal and interest of the extension of credit." The language above does not 

speak to the completely different obligation or debt that arises in law upon the remedy of 

unjust enrichment underling the equitable subrogation remedy. It is this equitable 

obligation or debt -- founded on the doctrine of unjust emichment -- that supports the 

remedial lien confened by equitable subrogation. The contractual debt evidenced by the 

"extension of credit" is a legally different and distinct obligation; it alone is addressed by 

the forfeiture language of section 50(a)(6)(Q)(x). The equitable obligation implied in law 

to avoid unjust enrichment is beyond the reach of section 50(a)(6)(Q)(x). First Nat 'l 

Bank of Kerville v. 0 'dell, 856 S.W.2d 410 (Tex. 1993). 

10. Had the Court signed a judgment limited to the issue of valuation- the only 

issue presented to the jury, Wells Fargo would have had the opportunity, in applying the 

judgment to assert its right to equitable subrogation, as well as the notice and opportunity 

to cure outlined in this brief. Wells Fargo never got the chance. Application of the 

doctrine of equitable subrogation will not allow circumvention of the Constitution and 

leave no remedy for the borrower. Even with application of the doctrine of equitable 

subrogation Wells Fargo is still left with a complete loss of the cash advance of 

$51,978.31 that Leath received from the loan. [RR Vol. 3, Pg. 221, 12- 17] 
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CONCLUSION AND PRAYER 

The Court's rendition of a judgment invalidating the lien and forfeiting the 

principal and interest of the loan was enor. Without express findings from the jury that 

Leath gave the notices to cure, the Court's judgment should have stopped after its finding 

of value based on the verdict. Such a judgment would have resolved the dispute between 

the pmiies that the loan was an invalid loan under the Texas Constitution. Until the jury 

ruled, there existed nothing more than a disputed issue of fact. The Comi' s judgment 

went too far. For the reasons stated in this brief, Wells Fargo asks the Court to reverse 

the judgment and hold that the evidence was insufficient to support the jury's finding that 

the value of the house was less than $425,000.00. Wells Fargo requests that the Court 

reverse the judgment of the trial Court and render the judgment that the Court should 

have signed. Upon reversing and rendering, Wells Fargo prays that this Comi remand the 

case to the trial Court for a determination of whether its award of attorney's fees solely to 

Leath is equitable and just. 

Respectfully submitted, 
CODI S & STA WIARSKI, P.C. 

Robert L. Negrin: S N I 65550 
Mary M. Speidel SBN 908400 
650 N. Sam Houston P 
Suite 450 
Houston, Texas 77060 
Telephone: 281-925-5200 
Facsimile: 281-925-5300 
Attorneys for Appellant, Wells Fargo Bank, 
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LONZIE C. LEATH 

V. 

NO. DC-08-07290-0 

WELLS FARGO BANK, N.A. AS TRUSTEE 

FINAL JUDGMENT 

IN THE 95n1 

JUDICIAL DISTRICT COURT 

OF DALLAS COUNTY, TEXAS 

On the 9'h day of May, 2011, the above-styled and numbered 

cause was called for Jury trial. Plaintiff, Lonzie Leath 

appeared in person and through his attorney of record. 

Defendant, Wells Fargo Bank, N.A. as Trustee for Option One 

Mortgage Loan Trust 2006-1 Asset-Backed Cer~ificates. Series 

2006-1' appeared by corporate representative and attorney of 

record·. All parties announced ready. A jury trial was 

requested, and one question of fact was submitted by the Court to 

the Jury. After due deliberation, the Jury returned its verdict 

as follows: What was the fair market value of 936 Hickory Knob 

c~rcle, Cedar Hill, Dallas County, Texas, on October 26, 2005 -

Answer: $421,400.00. 

The Court, having considered the pleadings, evidence and 

official records on file in this cause, is of the opinion that 

Judgment should be rendered for Plaintiff. The Court finds and 

hereby declares that the home equity loan made in the amount of 

$340,000.00 on October 26, 2005 is greater than 80% of the Fair 

Market Value on October 26, 2005 in violation of the Texas 

Constitution and that Defendant did not cure its failure to 

comply within 60 days of being notified of this violation. 

It is therefore ORDERED, ADJUDGED, DECREED, and DECLARED 

FINAL JUDGMENT PAGEl 
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I 

that Lonzie Leath, Plaintiff, recover from Defendant, Wells Fargo 

Bank, :N.A. as Trustee for Option One Mortgage Loan Trust 2006-1 

Asset~Backed Certificates, Series 2006-1, Judgment as follows: 

1. The Deed of Trust lien dated October 26, 2005 on the 

Plaintiff's homestead, 936 Hickory Knob Circle, Cedar 

Hill, Texas 75104, is hereby voided and of no effect on 

said property at 936 Hickory Knob Circle, Cedar Hill, 

Texas 75104. 

2. The Principal and Interest on the Home Equity 

Adjustable Rate Note dated October 26, 2005 is hereby 

forfeited. 
I 

3. $15,000.00 for attorney fees up through the trial of 

this cause. 

4. $2,500.00 for attorney fees if appealed to the Court of 

Appeals. 

5. $5,000.00 if appealed to the Texas Supreme Court. 

6. Costs for Court. 

FURTHER, it is ordered that Plaintiff shall have all writs 

of execution and other process necessary to enforce this 

judgment. 

All relief not expressly granted herein is denied . 

SIGNED this . 2011. 

FINAL JUDGMENT PAGE2 
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LONZIE LEATH, 

vs. 

Plaintiff, 
I 

WELL~ FARGO BANK, NA, 
AS TRUSTEE, 

Defendant. 

I 

[JORfGINAL 

No. DC-08-07290-D 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

FILED 

IN TH~H~~Hd& ~~~fO 

95TH JUDICIAL DISTRICT 

CHARGEOFTHECOURT 

LADIES AND GENTLEMEN OF THE JURY: 
I 
After the closing arguments of the attorneys, you will go to the jury room to decide the case, 

answer the questions that are included herein, and reach a verdict. You may discuss the case with 
other jurors only when you are all together in the jury room. 

I 
Remember my previous instructions: Do not discuss the case with anyone else, either in 

person pr by any other means. Do not look up any words in dictionaries or on the Internet. Do not 
post information about the case on the Internet. Do not share any special knowledge or experiences 
with the other jurors. Do not use your phone or any other electronic device during your deliberations 
for any :reason. 

iAny notes that you have taken are for your own personal use. You may take your notes back 
into the: jury room and consult them during deliberations, but do not show or read your notes to your 
fellow jurors during your delibemtions. Your notes are not evidence. Each of you should rely on 
your independent recollection oft he evidence and not be influenced by the fact that another juror has 

I 
or has ryot taken notes . 

.You must leave your notes with the Court's bail it! when you are not deliberating. The bailiff 
will give your notes to me promptly after collecting them from you. I will make sure your notes arc 
kept in 1a safe, secure location and not disclosed to anyone. After you complete your deliberations, 

' the bailiff will collect your notes. When you arc released from jury duty, the bai I iff will promptly 
I 

destroy\ your notes so that no one can read what you wrote. 

:1 shall now give you additional instructions which you should carefully and strictly follow 
during your deliberations. 

i l. Do not let bias, prejudice or sympathy play any part in your deliberations. 

CHARGE OF THE COURT- Page I 
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2. Base your answer to the question presented only on the evidence admitted in Court 
and on ,the law that I have given you in these instructions and the question. Do not consider or 
discuss' any evidence that was not admitted in the courtroom. In your deliberations, you will not 
considJr or discuss anything that is not represented by the evidence in this case. 

I 
I 
'3. You arc to make up your own minds about the facts. You are the sole judges of the 

credibility of the witnesses and the weight to give their testimony. But on matters oflaw, you must 
follow hll of the instructions and definitions I have given you in this Charge. 

!4. If my instructions usc a word in a way that is different from its ordinary meaning, you 
must use the meaning I have given you, which is a proper legal definition. 

15. The question presented to you and your answer to it are important. No one should 
h

I . 
say t ey are not tmportant. 

I 
16. Your answer to the question must be based on a preponderance of the evidence. 

"Preponderance of the evidence" means the greater weight of credible evidence admitted in this case. 
A preponderance of the evidence is not measured by the number of witnesses or by the number of 
docum~nts admitted in evidence. For a fact to be proved by a preponderance of the evidence, you 
must find that the fact is more likely true than not true. 

, 7. Do not decide who you think should win before you answer the question and then just 
answcrthc question to match your decision. Answer the question carefully without considering who 

I 

will win. Do not discuss or consider the effect your answer will have. 

Is. Do not answer the question by drawing straws or by any method of chance. The 
question you are given to answer asks you for a dollar amount. Do not agree in advance to decide 
on a dollar amount by adding up each juror's amount and then figuring the average. 

19. Unless otherwise instructed, the answer to the question must be based on the decision 
of at least 10 of the 12 jurors. Do not agree to be bound by a vote of anything less than I 0 jurors, 
even if it would be a majority. 

[A fact may be established by direct evidence or by circumstantial evidence or both. A fact 
is established by direct evidence when proved by documentary evidence or by witnesses who saw 
the act done or heard the words spoken. A fact is established by circumstantial evidence when it may 
be fairly and reasonably inferred rrom other facts proved. 

' 

[As I have said before, if you do not follow these instructions, you will be guilty of juror 
misconduct, and I might have to order a new trial and start this process over again. This would waste 
your tiine and the parties' money, and would require another trial. If a juror breaks any of these 
rules, t~ll that person to stop and report it to me immediately. 
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buESTION l 

fhat was the fair market value of 936 Hickory Knob Circle, Cedar Hill, Dallas County, 
Texas, on October 26, 2005? 

Answer in dollars and cents: 

I 
Answer: 

I 

I 

i 
I 

CHARGE OF THE COURT- Page 3 
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Presiding Juror: 

I 
·After you retire to the jury room to answer the question I have put to you, the first thing you 

must dd is choose a presiding juror. 

I 
It is the duty of the presiding juror-

I 
1. to have this complete Charge read aloud, if it will be helpful to your 

deliberations, 

2. to preside during your deliberations, meaning to manage the discussions, and 
I see that you follow these instructions, 

I 
3. to write out and hand to the bailiff any communications concerning the case 

that you desire to have delivered to me, 

4. to write down the answer to the question, 
I 
5. to get the signature(s) for the verdict certificate, and 
I 

6. to notify the bailiff that you have reached a verdict. 
I 
I 

Do you understand the duties of the presiding juror? 
I 

Instructions for Signing the Verdict Certificate: 
I 
1. Unless otherwise instructed, you may answer the question on a vote of I 0 
I 

i 
2. 

jurors. 

If I 0 jurors agree on the answer, those I 0 jurors sign the verdict. If II jurors 
agree on the answer, those II jurors sign the verdict. If all 12 of you agree 
on the answer, you are unanimous and only the presiding juror signs the 
verdict. 

31" All jurors should deliberate on the question. 

Do you understand these instructions? 

When you have answered the question you are required to answer under the instructions I 
have giv~n you and your presiding juror has placed your answer in the spaces provided and signed 
the verdict as presiding juror or obtained the signatures, you will inform the bailiff that you have 
reached ~verdict, and then you will return into Court with your verdict. 

I 
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I 
Signed this ~ay of May, 2011. 
I 

I 
I 
I 
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K· ··~ KE1' MOLIIERG 

.Judge, 95TH District Court 
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Check one: 
I 

I. I 

CERTIFICA n: 

Our verdict is unanimous. All 12 of us have agreed to the answer. The presiding 
juror has signed the certificate for all 12 of us. 

Signatut~e of Presiding Juror 

I 
Printed Name of Presiding Juror 

2 ---,---

,/f 
3. _,!''---;-, -

Our verdict is not unanimous. Eleven of us have agreed to the answer and have 
signed the certificate below. 

Our verdict is not unanimous. Ten of us have agreed to the answer and have signed 
the certificate below. 

Jurors' Printed Names 

CHARGE 0F THE COURT- Page 6 36 
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LONZIE LEATH 

v. 

WELLS FARGO BANK, NA 
AS TRUSTEE 

CAUSE NO. 08-07290 

§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

DALLAS COUNTY, TEXAS 

95TH JUDICIAL DISTRICT 

DEFENDANT'S CERTIFICATE OF DISCOVERY 

TO: Plaintiff, LONZIE LEATH, by and through his attorney of record, Wendel A Withrow 
Canada Withrow, LLP, 1120 Metrocrest, Ste. 200, Carrollton, TX 75006. 

Pursuant to the Texas Rules of Civil Procedure, DEFENDANT WELLS FARGO BANK, 
NA AS TRUSTEE, files this its Certificate of Written Discovery regarding: 

1. Defendant's Request for Disclosure to Plaintiffs; and 
2. Defendant's Request for Production to Plaintiffs. 

Respcctfi.rlly submitted, 

Codilis & Stawiarski, P. C. 

By: Is/ Robert Negrin 
Robert L. Negrin, TBN: 14865550 
650 N. Sam Houston Parkway East, Ste. 450 
Houston, Texas 77060 
(281) 925-5200- Phone 
(281) 925-5300- Fax 
Attorney for 
DEFENDANT WELLS FARGO BANK, NA AS 
TRUSTEE 



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document has been sent as 
indicated to the following parties on this 26'11 day of November, 2008 via facsimile to: 

Via Facsimile 972/417-0685 

Wendel A Withrow 

Canada Withrow, LLP 

1120 Metrocrest, Ste. 200 

Canoliton, TX 75006 

lsi Robert Negrin 
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NO. 08-07290 

LONZIE LEATH IN THE DISTRICT COURT 

Plaintiff, 

vs. 95cn JUDICIAL DISTRICT 

WELLS FARGO Bh~K, NA 
AS TRUSTEE 

Defendant DALLAS COUN~Y, TEXAS 

PLAINTIFF'S RESPONSES TO DEFENDANT 
WELLS FARGO BANK, NA AS TRUSTEE 

REQUEST FOR PRODUCTION 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COMES, WENDEL A. WITHROW, Attorney for Lonzie Leath, 

Plaintiff, and pursuant to the Texas Rules of Civil Procedure, 

files the following Responses to Defendant Wells Fargo Bank, NA as 

Trustee's Request for Production. 

Respectfully submitted, 

LAW OFFICE OF WENDEL A. WITHROW 

WENDEL A. WITHROW 
State Bar No. 21830800 
1120 Metrocrest, Suite 200 
Carrollton, Texas '75006 
Phone: 972/416-2500 
Fax: 972/417-0685 

ATTORNEYS FOR PLAINTIFF 

Plaintiff's Responses to Defendant Wells Fargo Bank, NA As Trustee Request for 
Production PAGE 1 



CERTIFICATE OF SERVICE 

I hereby certi=y that a true and correct copy of the foregoing 

documents have been forwarded to all counsel of record in 

accordance with the Texas Rules of Civil Procedure on this ~5 

day of December, 2008. 

WENDEL A. WITHROW 

Plaintiff's Responses to Defendant \t~ells Fargo Bank, NA As Trustee Request for 
Production PAGE ~ 2 



PLAINTIFF'S RESPONSES TO DEFENDANT 
WELLS FARGO BANK, NA AS TRUSTEE 

REQUEsT FOR PRODUCTION 

1. A true and correct copy ( ies) of any and all cancelled checks, 
money orders, cashier's checks, paid receipts evidencing 
attorney's fee paid to date as a result of this lawsuit. 

RESPONSE: Will supplement with itemized legal bills. 

2. A true and correct copy ( ies) of any and all outstanding 
invoices/bills/statements regarding attorney fees to be paid 
as a result of this lawsuit. 

RESPONSE: See Response to No. 1 above. 

3. Financial statements 
2005, 2006 and 2007, 2008, 
have or had an interest, 
titled to you. 

prepared by or for you since October 1, 
pertaining to any property in which you 
regardless of whether the property was 

RESPONSE: Objection as outside the scope of discovery. 
Plaintiff's financial statements, assets, insurance, tax 
information, trust. agreements, homeowner's association 
dues, are not in issue in this litigation. There is no 
Judgment against Plaintiff. 

4. All documents reflecting conveyances, donations, gifts, 
transfers, and/or sales of property with a cost or value in excess 
of $5,000.00 in which you have or had an interest in since October 
1, 2005 .· 

RESPONSE: See Response to #3 above. 

5. AC.l documents of any financial institution where you have or 
had an interest or deposited checks or money(ies) received from any 
person or entity during the time period from October 1, 2005 
through and including October 1, 2008, including, but not limited 
to: 

Plaintiff's Responses to Defendant Wells Fargo Bank, NA As 'rrustee Request for 
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All monthly or other periodic checking account statements; 
All monthly or periodic savings account statements; 
All monthly or other periodic credit union statements; 
All cancelled checks, negotiable orders of withdrawal, deposit 
slips, receipts, deposit items, transit items, or other 
documents from all financial institutions; 
All monthly or other periodic 401(k) account statements; 
All monthly or other periodic IRA account statements; 
All monthly or other periodic certificate of deposit account 
statementsi 
All monthly or other periodic account statements regarding 
stocks, bonds, mutual funds. 

RESPONSE: See Response to #3 above. 

9. All property insurance declaration page ( s) from property 
insurance policies pertaining to the real property made the 
basis of this litigation. 

RESPONSE: See Response to #3 above. 

10. Correspondence and/or notices you have sent or received from 
the Internal Revenue Service. 

RESPONSE: See Response to #3 above. 

11. True and correct copies of any and all documents pertaining to 
any trust in which you are or were the settler, trustee, or 
beneficiary, including, but not limited to, trust agreements, 
list of assets held by each trust, trust tax returns, bank 
records and correspondence. 

RESPONSE: See Response to #3 above. 

12. True and correct copies of any and all statements/ 
invoices/receipts indicating paid property taxes. 

RESPONSE: See Response to #3 above. 

Plaintiff's Responses 1:o Defendant Wells Fargo Bank, NA As Trustee Request. for: 
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14. True and correct copies of any and all statements I 
invoices/receipts indicating unpaid property taxes. 

RESPONSE: See Response to #3 above. 

15. True and correct copies of any and all homeowner's association 
fees indicating they have been paid. 

RESPONSE: See Response to #3 above. 

16. True and correct copies of any and all homeowner's association 
fees which indicate they have not been paid. 

RESPONSE: See Response to #3 above. 

17. True and correct copies of any and all statements/invoices/ 
receipts indicating paid school district taxes. 

RESPONSE: See Response to #3 above. 

18. True and correct copies of any and all 
statements/invoices/receipts indicating unpaid school district 
taxes. 

RESPONSE: See Response to #3 above. 

19. True and correct copies of any and all documents evidencing 
any loan or contract between you and WELLS FARGO BANK, NA AS 
TRUSTEE pertaining to the property made the basis of this 
lawsuit. 

RESPONSE: See attached. 

Plaintiff's Responses to Defendant \«Jells Parga Bank, NA As Trustee Req-..1est for 
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20. True and correct copies of any and all documents relating to 
any assignment or transfer of loan or contract to you relating 
to the property made the basis of this lawsuit. 

RESPONSE: It is believed Defendant has this document. 

21. True and correct copies of any 
evidence any lien you have or had 
basis of this lawsuit. 

and all documents which 
on the property made the 

RESPONSE: See Response to #3 above. 

22. True and correct copies of any and all documents which 
evidence the appointment of any trustee to act on your behalf 
or for your benefit in any deed of trust pertaining to the 
property made the basis of this lawsuit. 

RESPONSE: See attached. 

23. True and correct 
documents/correspondence 
BANK, NA AS TRUSTEE. 

copies of any and all 
that you have sent to WELLS FARGO 

RESPONSE: See attached. 

24. True and correct copies of 
documents/correspondence that you have 
FARGO BANK, NA AS TRUSTEE. 

any 
received 

and all 
from WELLS 

RESPONSE: See attached. 

2 5. True and correct copies of any and all 
documents 1 correspondence, including telephone notes, e-mails, 
memos, letters, reports, etc. pertaining to the property made 

Plaintiff's Responses to Defendant \'Jells Fargo Bank, NA As 'rrustee Request for 
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the subject of this la\iJsuit or any indebtedness on said 
property. 

RESPONSE: See attached. 

26. True and correct copies of any and all documents pertaining to 
your purchase of the property made the basis of this la\iJsuit. 

RESPONSE: See attached. 

27. True and correct copies of any and all documents pertaining to 
the re-financing of the property made the basis of this 
la\iJsuit. 

RESPONSE: See attached. 

2 8. True and correct copies of any and all documents pertaining to 
any other lien on the property made the basis of this la\iJsuit. 

RESPONSE: See Response to #3 above. 

29. True and correct copies of any and all documents regarding the 
note made by LONZIE LEATH and payable to Option One Mortgage. 

RESPONSE: See attached. 

30. True and correct copies of the Deed of Trust securing the note 
made by LONZIE LEATH and payable to Option One Mortgage. 

RESPONSE: See attached. 

31. True and correct copies of any and all documents that you 
contend contain or constitute evidence of an agreement between 

Plaintiff's Responses to Defendant Wells Fargo Bank, NA As Trustee Request for 
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you and WELLS FARGO BANK, NA AS TRUSTEE concerning the default 
and/or foreclosure made the basis of this lawsuit. 

RESPONSE: See attached. 

3 2. True and correct copies of any and all documents that you 
contend contain or constitute evidence of an agreement between 
you and Codilis & Stawiarski, P. C. concerning the default 
and/or foreclosure made the basis of this lawsuit. 

RESPONSE: None. 

33. True and correct copies of any ar.d all documents, billing 
statements, invoices, time slips or other documents evider.cing 
the amount of time and/or money charged for services rendered 
in connection with this lawsuit or your claims made the basis 
of you:r request for attorney fees as set out in your 
pleadings. 

RESPONSE: See Response to #1 above. 

34. True and correct copies of any and all documents/agreements 
(written or verbal) you have or had with WELLS FARGO BANK, NA 

AS TRUSTEE concerning the default on the note and/or lien the 
subject to the foreclosure made the basis of this lawsuit. 

RESPONSE: See attached for any written documents. 

35. True and correct copies of any and all documents/agreements 
(writteu or verbal) you have or had with Codilis & Stawiarski, 
P. C. concerning the default on the note ~YJd/or lien the 
subject of the foreclosure made the basis of this lawsuit. 

RESPONSE: None. 

Plaintiff's Responses to Defendant Wells Fargo Bank, NA As Trustee Request for 
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36. A copy, with privileged information redacted, of 
information which otherwise evidences that amount 
attorneys' fees incurred by you in that matter. 

RESPONSE: See Response to #1 above. 

any 
of 

37. A copy of any letters which you believe supports your claims 
in this lawsuit. 

RESPONSE: Attached. 

38. To the extent you were previously involved in any civil 
litigation, please produce a copy of the most recent live pleading 
in such lawsuit. 

RESPONSE: Object as outside the scope of discovery. 

39. a copy of any and all settlement agreements, releases, checks, 
wire transfers, letter agreements, Rule 11 Agreements, money 
orders, debit cards, annuities or other documents indicating that 
WELLS FARGO BANK, NA AS TRUSTEE or anyone else has settled or 
compromised any claim which has been asserted, or could have been 
asserted in this lawsuit or the lawsuit related to the claims at 
issue in this litigation. 

RESPONSE: None. 

40. To the extent you have communicated with WELLS FARGO BANK, NA 
AS TRUSTEE, its employees and/or agents, in writing, copy of any 
letters memoranda or other documents evidencing each and every 
conversation, meeting and/or communication that yo have had with 
WELLS FARGO BANK, NA AS TRUSTEE, it agents, attorneys and/or 
employees in this matter. 

RESPONSE: Attached. 

Plaintiff's Responses to Defendant IJ\lells Fargo Bank, NA As Trustee Request for 
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41. To the extent you have communicated with anyone else regarding 
this matter, including their employees and/ or agents, in 
writing, produce a copy of any letters, memoranda or other 
documents evidencing each and every conversation, meeting 
and/or communication that you have had with that entity, 
person and/or anyone else, including their agents, attorneys 
and/ore employees regarding this matter. 

RESPONSE: None. 

42. All trial exhibits you p:an to offer at trial in this matter. 

RESPONSE: Attached or will be supplemented prior to trial. 

43. Copies of all documents evidencing communications with other 
people or entities regarding the facts in dispute and/or the 
loan(s) in dispute. 

RESPONSE: None. 

44. A copy of 
insurance) 
payees. 

every 
which 

insurance 
identifies 

policy, 
you as 

RESPONSE: See Response to #3 above. 

other 
the 

than automobile 
insureds or loss 

45. All documents concerning any investigation or review by you 
and by anyone else of the matters alleged in Plaintiffs' 
petition insofar as the investigation was conducted prior to 
you anticipating litigation. If you claim privilege 
regarding this documentation, then please produce a privilege 
log in the place of this documentation identifying tho 
privileged documents in a sufficient manner to allow the court 
to conduct an in camera review of this document(s). 

RESPONSE: None. 

Plaintiff's Responses to Defendant Wells Fargo Bank, NA As Trustee Request for 
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46. Copies of all docume:1ts between you and J. Beebe Construction 
Services and General Contractor or any other contractor that 
performed repair, renovation or any other work at your house 
on or after September 3, 2004. 

RESPONSE: Will supplement. 

47. Copies of all documents evidenci:1g your knowledge of the 
improvements, repairs, and renovations done to the house. 

RESPONSE: Will supplement. 

48. Copies of all documents evidencing the present value of the 
improvements as well as all documents evidencing the value of 
the improvements both on or about the date they were done and 
today's date. 

RESPONSE: Will supplement. 

49. Copies of all documents 
damages as a result of 
lawsuit. 

quantifying your 
the matters made 

claim of economic 
the basis of this 

RESPONSE: Will supplement on attorney fees or other economic 
damages. Plaintiff's damages are described in 
Plaintiffs' Original Petition and set by Texas Law. 

50. Copies of all documents quantifying your claim of producing 
damages as a result of the matters made the basis of this 
lawsuit. 

RESPONSE: See Response to #49 above. 

51. Copies of all documents quantifying your claim of proximately 
caused damages as a result of the matters made the basis of 
this lawsuit. 

Plaintiff's Responses to Defendant \.\fells Fargo Bank, NA As Trustee Request for 
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RESPONSE: See Response to #49 above. 

52. Copies of all documents 
consequential damages as a 
basis of this lawsuit. 

quantifying your claim 
result of the ma'::ters made 

RESPONSE: See Response to #49 above. 

of 
the 

53. Copies of all calculations upon which you or your experts will 
rely to show that the promissory note contains varying late 
charges on principal and interest. 

RESPONSE: Will supplement on usury calculations. 

54. Copies of all documents quantifying your claim for damages for 
conversion and cloud of title impermissibly imposed upon the 
Plaintiffs realty equal to the amount of its value as a result 
of the matters made the basis of this lawsuit. 

RESPONSE: Plaintiff objects to this 
Plaintiffs' Petition. 
Responsive Documents. 

Request as outside the scope of 
Subject to this objection: No 

55. Copies of all documents quantifying your claim of statutory 
damages allowed by State and Federal law as a result of the 
matters made the basis of this lawsuit. 

RESPONSE: See Responses to #53 and #49 above. 

56. Copies of all documents quantifying your claim for 
compensation for all unlawful or improper charges made by the 
Defendants as a result of the matters made the basis of this 
lawsuit. 

RESPONSE: See Responses to #53 and #49 above. 
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57. Copies of all documents evidencing the alleged unlawful or 
improper charges made by the Defendants as a result of the 
matters made the basis of this lawsuit. 

RESPONSE: See attached loan documents for usurious charges. 

58. A copy of any and all brochures, warranties, representation, 
solicitations and/or any other documents provided by WELLS 
FARGO BANK, NA AS TRUSTEE in this lawsuit in connection with 
the loan made the basis of this lawsuit. 

RESPONSE: W~ll supplement, if any. 

59. Copies of any and all cancelled checks, vouchers, money orders 
and any other documencs demonstrating that you, or anyone 
else, have paid money on the Note made the basis of this 
lawsuit. 

RESPONSE: Will supplement. Defendant has the record of payments. 

60. Copies of any and all insurance covering the house in dispute 
in this lawsuit for the last 3 years. 

RESPONSE: Objection. Outside the scope of Plaintiff's pleadings. 

61. A copy of all documents evidencing all of your correspondence 
exchanged by and between you and any other party regarding the 
loan in dispute. 

RESPONSE: See attached. 

62. A copy of all documents evidencing all of your correspondence 
exchanged by and between you and any other party regarding the' 
loan in dispute. 

Plaintiff's Responses to Defendant if\Jells Fargo Bank, NA As Trustee Request for 
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RESPONSE: See attached. 

63. True and correct copies of any and all documents/agreements 
you have or had with WELLS FARGO BANK, NA AS TRUSTEE 
concerning the default on the note and/or lien made the basis 
of this lawsuit. 

RESPONSE: See attached. 

64. True and correct copy(ies) of any and all documents which you 
plan to rely on at time of trial that show the total amount of 
attorney's fees you are seeking f:rom WELLS FARGO BANK, NA AS 
TRUSTEE. 

RESPONSE: See Responses to #1 and #2 above. 

65. All reports of each expert which were prepared for the 
Plaintiffs or on behalf of Plaintiffs. 

RESPONSE: No expert's reports except attorney fees. 

66. Copies of all documents evidencing that either or both of you 
have been arrested and/or convicted for any felonies or 
rnisdemeanors for conduct involving moral turpitude within the 
past 10 years. 

RESPONSE: None. 

67. Copies of any and all statements previously made by the 
Plaintiffs concerning the subject matter of this lawsuit, 
including any written statement signed or otherwise adopted or 
approved by the Plaintiffs hereto and any stenographic, 
mechanical, electrical or other type of recording or any 
transcription containing or setting forth statements by 
Plaintiffs. 
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RESPONSE: Correspondence attached. 

68. Copies of any statements given by other parties which relate 
to this case. 

RESPONSE: Correspondence attached. 

69. ru1y and all settlement, contributions and/or indemnity 
agreements, hold harmless agreements, "Mary Carter" 
agreements, releases, deals or understandings of any kind 
between you and any individual or entity if the agreement or 
understanding pertains to or bears on this lawsuit. 

RESPONSE: None. 

70. All notes, records, reports, memoranda, compilations of data, 
and letters of each person you will call as an expert witness 
in the trial of this case. 

RESPONSE: None except attorney fees. Object to any request for 
attorney-client privileged documents. 

71. All documents containing any consulting expert's opinions or 
impressions which have been reviewed by any of your testifying 
experts. 

RESPONSE: No consulting expert. 

72. All documents evidencing or pertaining to communications with 
each person you will call as an expert witness in the trial of 
this case. 

RESPONSE: See Response to #70 above. 
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73. All documents, tangible things and visual 
reviewed or relied upon by each person you 
expert witness in the trial of this case. 

RES?ONSE: See Response to #70 above. 

representations 
will call as an 

7 4. All documents, tangible things and visual. representations that 
you have provided to each person you will. call. as an expert 
witness in the trial of this case. 

RESPONSE: See Response to #70 above. 

75. Copies of the curriculum vitae of your testifying experts. 

RESPONSE: See attached. 

76. All documents, visual representations and tangible things, 
including all. tangib:'.e reports, physical models, compilations 
of data and other materials prepared by an expert or for an 
expert in anticipation of the expert's trial. or deposition 
testimony. 

RESPONSE: See Response to #70 above. 

77. All papers, books, tests, writings, drawings, charts, 
photographs, literature, or learned treatises which you will 
introduce into evidence or upon your expert ( s) will base 
opinion testimony in the trial of this case. 

RESPONSE: See Response to #70 above. 

78. All models, visual aids, experiments, documents, or other 
writings or any item of demonstrative evidence prepared or 
preserved by you, your experts or any other persons other than 
your attorney, acting on your behalf that will be exhibited to 
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the jury or offered into evidence in the trial of this 
lawsuit. 

RESPONSE: See Response to #70 above. 

Plaintiff's Responses to Defendant Wells FarQ"o Bank, NA As Trustee Request for 
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LONZIE C. LEATH 

- ~~6!~~:~2.,~0.~~it;~!~~!~~m, Te;c~:z:'!~~'!., =-J?1~ 291-3485 +Fax: (972) 293-765, 

October 8, 2005 

H&RBlock 
Customer Relations Dept 
Tel: 888-749-2400 
Fax: 949-790-8505 
Attn: Andrew Liu, ext 2030 

Re: Requested h1formation and Documents. 

Dear Mr. Liu: 

Consistent with our recent conversati.ons regarding the property tax info, appraisal, 
release of liens and damage repair statlts, please find the following_ My apology 
for the delay. 

* On October 6, Ms. Yellow-wings, said that Arnold's Appraisal Service had done 
a drive-by appraisal that came out to be $414,500.00. l advised, her that Cru:ru 
Appraisal said that they would forward their appraisal to you guys in a tew weeks. 

* Attached, is a copy of the Dallas County Appraisal District 2005 appraised 
value. 

* On or about September 26, I faxed copies of the release of lien documents to Ms. 
Yellow-wings. Please contact her at 888-749-2400 ext. 2002. 

* As Mentioned, to mitigate the roof leak damage I made partial repairs. Regarding 
the floor installation damage, Direct Buy said that they were going to make the 
rep~irs. If the repairs are not completed by the end of this year, I will file a 
prope1ty tax protest to get a reduction in my taxes. 

Please do not hesitate to contact me if you have any questions. 
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DALLAS CENTRAL APPRAISAL DISTRICT 
NOTICE OF RESIDENTIAL APPRAISED VALUE FOR YEAR 2005 

~.ccounl No.: i502.80000500i0000 
Jwnership: 

Property Address: 

936 HICKORY KNOB 
CEDAR HILL 

07-0026@93 11 
5Jll7 

CJR 

LEATH LDNZIE C 
936 HICKORY KNOB CIR 
CEDAR HILL TX 75104-7838 Legal Description: 

II ... 1.1.1 .... II !1 .... ! .. II, •• 11 •• 1 ... II .I, .1 ... 11 .. 11 •• I •• I. I 

1ear Property Owner, 

LAKE RIDGE VILLAGE 2 
BLK 5 LOT 1 
VJILDI.>/000 SEC 2 

tate law requires that appraisal districts appraise all taxable property at its fair market value. For tax year 2005, we hav.e 
Jpralsed your land at $50,000 and the structure{s) thereon at $283,890 for a total market vaiue of $33~-!.890. 
he previous year's appraised value was $304,610 for \and and structures. 

he Texas Constitution provides that homestead property may not be increased in value more than 10% per year, up to a 
1axtmum ot JU'1o, exclud1n~ any ImProvements made smce the last appraisaL I h!S proviSIOn takes ettect the ttrst vear 
)!lowing the year the property qualified for a homestead. Because of this Constitutional limitation, if your property 
.1alifies for a homestead, it will be "capped" at the appropriate limit. 

ur r·ecords indicate that your property does qualify for this limitation. Since the property does qualify, the capped value of your 
)mes(ead will be $280,826. It was last appraised In 2004 . 
. ccording to our records, the following information is app!lcable to your property: 

~xing Jurisdiction 

allas County 
al las Cntv Community Call 
arkland Hospital 
ity of Cedar Hill 
::=dar Hill lS!J 

2004 2005 Homestead 
Taxable Value Taxable Value Exemption 

$204,238 
$204.238 
$204,238 
$255,297 
$240, 28"1 

$224,661 
$224,-GGi 
$224,661 
$28.0. 826 
S:.LG'o,826 

$56,i65 
$56,165 
$56,i65 

0 
$1';:),000 

sing the current year's proposed value and iast year's tax rates, your estimated ievy this year would be $7,636. 
lease understand that the DCAD does not control the tax rate nor the amount o·f levy. That is the responsibility of each tax 
Jency that :axes your property, Questions about the taxes, an agency's budget or other activities unrelated to the Appraisal 
istrict should be directed to .the appropriate agency. We cannot assist you in these matters. 

'OW to Protest: Please review the information provided on both the front and baCk of this correspondence. 1-f you 
isagree with the value proposed or any other action of the Appraisal District. there are steps you are required to take. To 
rotest, you must do so in writing no later than May 31. 2005 _ A protest farm for this purpose is provided be! ow. 
he />.pi2.raisai RC!'..'iS'iv' Board wil\ begin hearir;gs on i<iay "\G. 2005 a:1d vviil complete deliberations no late< thar; Ju1 25, 2005. 

vou a~ree with the pro-posed value, vou are not reQuired to fHe a protest. If .you wish to protest, you must mail the 
ottom of this form to the address below before the deadline date. 

ROCEED PAST THIS POINT ONLY If YOU WISH TO FILE A PROTEST. IF YOU DO NOT WISH TO FILE A PROTEST, NO 
URTHER ACTION IS NECESSARY. 
•. "·"'"'-'-'"'"·"'-"· '·" '·"" " , .. ,, '-•. "·"·"· •. " ...... ' - .. "'-~" '·""·'·' "'~·''' • ' ' .• • .• ·.~:. :.•: ~ ~.~: .... '." ••••. • • ~-~:.- : :.:~.: : .' :: •• --.:" ::: :-:· • : ::.::.: : •. : ·.: ~:.·.: ~~-~: :: :.::;.~ • _,_. ~'-,. ~ -:.·-·~·"-"'·"·'" '· •.• "· •.•.•o; ~ """" ·" "·"'" ~-'·'~'--·'·',"" =···'-'·'-"·'· "·'-'' ........ " .... -.. '·" ' • ' ..... , ............. . 
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LONZIE LEATH 

v. 

WELLS FARGO BANK, NA 
AS TRUSTEE 

CAUSE NO. 08-07290 

§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

DALLAS COUNTY, TEXAS 

95TH JUDICIAL DISTRICT 

DEFENDANT WELLS FARGO BANK, NA AS TRUSTEE 
REQUEST FOR PRODUCTION TO PLAINTIFF 

TO: Plaintiff, LONZIE LEATH, by and through his attorney of record, Wendel A Withrow 
Canada Withrow, LLP, 1120 Metrocrest, Stc. 200, Carrollton, IX 75006. 

COMES NOW WELLS FARGO BANK, NA AS TRUSTEE, Defendant in the above 
entitled and numbered cause, and pursuant to Rule 196 of the Texas Rules of Civil Procedure, 
hereby requests Plaintiff, LONZIE LEATH, produce and permit the inspection and copying or 
photocopying of the following documents which are material to the trial of this cause in that they 
will reveal and disclose information solely within the possession, custody and control of the 
Plaintiff and tend to show or explain the circumstances surrounding the occurrences made the 
basis of this suit. Defendant, WELLS FARGO BANK, NA AS TRUSTEE, requests that 
pursuant to the Texas Rules of Civil Procedure, you are requested to Respond to this Request for 
Production, within 3 3 days of service of this request. 

Respectfully submitted, 

Codilis & Stawiarski, P.C. 

By: -~,:-..,.-"'=--1-:-:-:-1"" 
Robert L. Negrin, TB 
650 N. Sam Houston Park 
Houston, Texas 77060 
(281) 925-5200 -Phone 
(281) 925-5300- Fax 
Attorney for 
DEFENDANT WELLS FARGO BANK, NA AS 
TRUSTEE 



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document has been sent as 
indicated to the following parties on this ;{k_ day of November, 2008 via facsimile to: 

Via Facsimi)"-.972/41 7-0685 

Wendel A. Withrow 

Canada Withrow, LLP 

1120 \!letrocrest, Ste. 200 

Carrollton, TX 75006 

Roberi L. Negrin 
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I. 

INSTRUCTIONS 

1. Answer each request for documents separately by listing the documents and by 
describing them as defined below. If documents produced in response to this request are 
numbered for production, in each response provide both the information that identifies the 
document and the document's number. 

2. For a document that no longer exists or that cannot be located, identify the document, 
state how and when it passed out of existence, or when it could no longer be located, and the 
reasons for the disappearance. Also, identify each person having knowledge about the 
disposition or loss of the document, and identify any other document evidencing the lost 
document's existence or any facts about the lost document. 

3. Further, if you object to a request by asserting a privilege, then please state with 
specificity, the information or material responsive to the request that has been withheld, the 
request to which the information or material relates, and the privilege or privileges asserted. You 
are fi.uther requested to prepare a "privilege log" with all such objectionable items attached under 
seal for an in camera review by the judge in this case pursuant to Rule 193.3(b)(1)(2). 

DEFINITIONS 

The following definitions shall have the following meanings, unless the context requires 
otherwise: 

1. "WELLS FARGO BANK, NA AS TRUSTEE" or "Shelley Ortolani, Mary Mancuso, 
and Jay Jacobs, Substitute Trustees" as well as a party's full or abbreviated name or a pronoun 
referring to a party, means the party, and where applicable, her, or its agents, representatives, 
officers, directors, employees, partners, corporate agents, subsidiaries, affiliates, or any other 
person acting in concert with him or under his control, whether directly or indirectly, including 
any attorney. 

2. "You" or "your" means LONZIE LEATH, individually or collectively as the case may 
be, and all other persons acting on their behalf. 

3. "Document" means all written, typed, or printed matters, and all magnetic, electronic, 
or other records or documentation of any kind or description (including, without limitation: 
letters, correspondence, telegrams, n1en1oranda, notes, records, n1inutes, contracts, agreen1ents, 
records or notations of telephone or personal conversations, conferences, interoffice 
communications, e-mail, microfilm, bulletins, circulars, pamphlets, photographs, facsimiles, 
invoices, tape recordings, computer printouts, and work sheets), including drafts and copies not 
identical to the originals, all photographs and graphic matter, however produced or reproduced, 
and all compilations of data from which information can be obtained, and any and all writings or 
recordings of any type or nature, in your actual possession, custody, or control, including those 
in the possession, custody, or control of any and all prescn( or former directors, officers, 
employees, consultants, accountants, attorneys or other agents, whether or not prepared by you, 
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that constitute or contain matters relevant to the subject matter of the action. Further. for 
purposes of this request for production, the term "document(s)" shall include any data or 
electronic media stored in any compnter system. We are specifically requesting that this data 
and these data files be produced on a DVD, CD or 3.5 inch floppy disk in a version compatible 
with any version of the Microsoft Windows operating system, Adobe Acrobat, Quicken, 
WordPerfect, Microsoft Word or any other Microsoft Office application (eg Outlook, 
Power Point or Excel). Please specify the program under which the data may be accessed. 

4. "the Loan" means Loan Number 0019488717 dated October 26, 2005 in the principal 
amount of $340,000.00. 

5. "Possession, custody, or control" of an item means that the person either has physical 
possession of the item or has a right to possession that is equal or superior to the person who has 
physical possession of the item. 

6. "File" means any collection or group of documents maintained, held, stored, or used 
together, including, without limitation, all collections of documents maintained, held, or stored in 
folders, notebooks, or other devices for separating or organizing documents. 

7. "Person" means any natural person, corporation, firm, association, partnership, joint 
venture, proprietorship, govenm1ental body, or any other organization, business, or legal entity, 
and all predecessors or successors in interest. 

8. "Relating to" and "relates to" means, without limitation, embodying, mentioning, or 
concerning, directly or indirectly, the subject matter identified in the request. 

9. "Concerning" means, in whole or in part, directly or indirectly, referring to, relating to, 
connected with, commenting on, responding to, showing, describing, analyzing, reflecting, or 
constituting. 

10. "Communication" means any oral or written communication of which LONZIE 
LEATH, has/had knowledge, information, or belief. 

12. "Date" means the exact date, month, and year, if ascertainable, or, if not, the best 
available approximation. 

13. "Identify" or "describe," when referring to a person, means you must state the 
following: 

a. The full name. 

b. The present or last known residential address and residential telephone number. 

c. The present or last known office address and office telephone numbers. 

d. The present occupation, job title, employer, and employer's address at the time of 
the event or period referred to in each pmiicular request. 
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e. In the case of any entity, identify the officer, employee, or agent most closely 
connected with the subject matter of the request and identify the officer who is 
responsible for supervising that officer or employee. 

14. "Identify" or "describe," when referring to a document, means you must state the 
following: 

a. The nature (e.g., letter, handwritten note) of the document. 

b. The title or heading that appears on the document. 

c. The date of the document and the date of each addendum, supplement, or other 
addition or change. 

d. The identity of the author and of the signer of the document, and of the person on 
whose behalf or at whose REQUEST FOR PRODUCTION NO. or direction the 
docwnent was prepared or delivered. 

e. The present location of the document, and the name, address, position or title, and 
telephone number of the person or persons having custody of the document. 

15. The vvord ''and)' means ''and/or.'' 

16. The word "or" means "orland." 

5 



REQUESTS FOR PRODUCTION 

1. A true and correct copy(ies) of any and all cancelled checks, money orders, cashier's 
checks, paid receipts evidencing attorney's fee paid to date as a result of this lawsuit. 

2. A true and correct copy(ies) of any and all outstanding invoices/bills/statements 
regarding attorney fees to be paid as a result of this lawsuit. 

3. Financial statements prepared by or for you since October l, 2005, 2006 and 2007, 2008, 
pertaining to any property in which you have or had an interest, regardless of whether the 
property was titled to you. 

4. All documents reflecting conveyances, donations, gifts, transfers, and/or sales ofproperiy 
with a cost or value in excess of $5,000.00 in which you have or had an interest in since October 
1, 2005. 

5. All documents of any financial institution where you have or had an interest or deposited 
checks or money(ies) received from any person or entity during the time period from October 1, 
2005 thTough and including October 1, 2008, including, but not limited to: 

• All monthly or other periodic checking account statements; 
• All monthly or other periodic savings account statements; 
• All monthly or other periodic credit union statements; 
• All cancelled checks, negotiable orders of withdrawal, deposit slips, receipts, 

deposit items, transit items, or other documents from all financial institutions; 
• All monthly or other periodic 40l(k) account statements; 
• All monthly or other periodic IRA account statements; 
• All monthly or other periodic certificate of deposit account statements; 
• All monthly or other periodic account statements regarding stocks, bonds, mutual funds. 

9. All property insurance declaration page(s) from property insurance policies pertaining to the 
real property made the basis of this litigation. 

I 0. Correspondence and/or notices you have sent or received from the Internal Revenue 
Service. 

11. True and correct copies of any and all documents pertaining· to any trust in which you are 
or were the settler, trustee, or beneficiary, including, but not limited to, trust agreements, list of 
assets held by each trust, trust tax returns, bank records and correspondence. 

12. True and correct copies of any and all statements/invoices/ receipts indicating paid 
property taxes. 

6 



14. True and correct copies of any and all statements/invoices/receipts indicating unpaid 
properiy taxes. 

15. True and correct copies of any and all homeowner's association fees indicating they have 
been paid. 

16. True and correct copies of any and all homeowner's association fees which indicate they 
have not been paid. 

I 7. True and correct copies of any and all statements/invoices/receipts indicating paid school 
district taxes. 

18. True and con~ect copies of any and all statements/invoices/receipts indicating unpaid 
schoo I district taxes 

19. True and correct copies of any and all documents evidencing any loan or contract 
between you and WELLS FARGO BANK, NA AS TRUSTEE pertaining to the property made 
the basis of this lawsuit. 

20. True and correct copies of any and all documents relating to any assignment or transfer of 
loan or contract to you relating to the property made the basis of this lawsuit. 

21. True and correct copies of any and all documents which evidence any lien you have or 
had on the property made the basis of this lawsuit. 

22. True and correct copies of any and all documents which evidence the appointment of any 
trustee to act on your behalf or for yonr benefit in any deed of trust pertaining lo the properiy 
made the basis of this lawsuit. 

23. True and correct copies of any and all documents/correspondence that you have sent to 
WELLS FARGO BANK, NA AS TRUSTEE. 

24. True and correct copies of any and all documents/correspondence that you have received 
hom WELLS FARGO BANK, NA AS TRUSTEE. 

25. True and correct copies of any and all documents/correspondence, including telephone 
notes, e-mails, memos, letters, repmis, etc. pertaining to the property made the subject of this 
lawsuit or any indebtedness on said property. 

26. True and correct copies of any and all documents pertaining to yonr purchase of the 
property made the basis ofthis lawsuit. 

27. True and correct copies of any and all documents pertaining to the re-financing of the 
property made the basis of this lawsuit. 
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28. True and correct copies of any and all documents pertaining to any other lien on the 
property made the basis ofthis lawsuit. 

29. True and correct copies of any and all documents regarding the Note made by LONZIE 
LEATH and payable to Option One Mortgage. 

30. True and correct copies ofthe Deed of Trust securing the note made by LONZIE 
LEATH and payable to Option One Mortgage. 

31. True and correct copies of any and all documents that you contend contain or constitute 
evidence of an agreement between you and WELLS FARGO BANK, NA AS TRUSTEE 
concerning the default and/or foreclosure made the basis of this lawsuit 

32. True and correct copies of any and all documents that you contend contain or constitute 
evidence of an agreement between you and Codilis & Stawiarski, P.C. concerning the default 
and/ or foreclosure made the basis of this lawsuit 

33. True and correct copies of any and all documents, billing statements, invoices, time slips 
or other documents evidencing the amolmt of time and/or money charged for services rendered 
in connection with this lawsuit or your claims made the basis of your request for attorney fees as 
set out in your pleadings. 

34. True and correct copies of any and all documents/agreements (written or verbal) you 
have or had with WELLS FARGO BANK, NA AS TRUSTEE conceming the default on the 
note and/or lien the subject of the foreclosure made the basis of this lawsuit. 

3 5. True and correct copies of any and all documents/agreements (written or verbal) you 
have or had with Codilis & Stawiarski, P.C. concerning the default on the note and/or lien the 
subject of the foreclosure made the basis of this lawsuit. 

36. A copy, with privileged information redacted, of any information which otherwise 
evidences that amount of attorneys' fees incurred by you in this matter. 

37. A copy of any letters which you believe supports your claims in this lawsuit. 

38. To the extent you were previously involved in any civil litigation, please produce a copy 
of the most recent live pleading in such lawsuit. 

39. A copy of any and all settlement agreements, releases, checks, wire transfers, letter 
agreements, Rule 11 Agreements, money orders, debit cards, annuities or other documents 
indicating that WELLS FARGO BANK, NA AS TRUSTEE or anyone else has settled or 
compromised any claim which has been asserted, or could have been asserted in this lawsuit or 
the lawsuit related to the claims at issue in this litigation. 

40. To the extent you have communicated with WELLS FARGO BANK, NA AS 
TRUSTEE, its employees and/or agents, in writing, copy of any letters memoranda or other 
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documents evidencing each and every conversation, meeting and/or communication that you 
have had with WELLS FARGO BANK, NA AS TRUSTEE, it agents, attorneys and/or 
employees in this matter. 

41. To the extent you have communicated with anyone else regarding this matter, including 
their employees and/or agents, in writing, produce a copy of any letters, memoranda or other 
documents evidencing each and every conversation, meeting and/or communication that you 
have had with that entity, person and/or anyone else, including their agents, attorneys and/or 
employees regarding this matter. 

42. All trial exhibits you plan to offer at trial in this matter. 

43. Copies of all documents evidencing communications with other people or entitles 
regarding the facts in dispute and/or the loan(s) in dispute. 

44. A copy of every insurance policy (other than automobile insurance) which identities you 
as the insureds or loss payees. 

45. All documents concerning any investigation or review by you and by anyone else of the 
matters alleged in Plaintiffs' Petition insofar as the investigation was conducted prior to you 
anticipating litigation. If you claim privilege regarding this documentation, then please produce 
a privilege log in the place of this documentation identifying the privileged documents in a 
sufficient manner to allow the court to conduct an in camera review of this document(s). 

46. Copies of all documents between you and J. Beebe Construction Services and General 
Contractor or any other contractor that performed repair, renovation or any other work at your 
house on or after September 3, 2004. 

47. Copies of all documents evidencing your knowledge of the improvements, repairs, and 
renovations done to the house. 

48. Copies of all documents evidencing the present value of the improvements as well as all 
documents evidencing the valne of the improvements both on or about the date they were done 
and today's date. 

49. Copies of all documents quantifying your claim of economic damages as a result of the 
matters made the basis of this lawsuit. 

50. Copies of all documents quantifying your claim of producing damages as a result of the 
matters made the basis of this lawsuit. 

S !. Copies of all documents quantifying yonr claim of proximately caused damages as a 
result of the matters made the basis of this lawsuit. 

52. Copies of all documents quantifying your claim of consequential damages as a result of 
the matters made the basis of this lawsuit. 
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53. Copies of all calculations upon which you or your experts will rely to show that the 
promissory note contains varying late charges on principal and interest 

54. Copies of all documents quantifying your claim for damages for conversion and cloud of 
title impermissibly imposed npon the Plaintiffs realty equal to the amount of its value as a result 
of the matters made the basis of this lawsuit 

55. Copies of all documents quantifying your claim of statutory damages allowed by State 
and Federal law as a result of matters made the basis of this lawsuit 

56. Copies of all documents quantifying your claim for compensation for all unlawful or 
improper charges made by the Defendants as a result of the matters made the basis of this 
lawsuit. 

57. Copies of all documents evidencing the alleged unlawful or improper charges made by 
the Defendants as a result of the matters made the basis of this lawsuit. 

58. A copy of any and all brochures, warranties, representations, solicitations and/or any 
other documents provided by WELLS FARGO BANK, NA AS TRUSTEE in this lawsuit in 
connection with the loan made the basis of this lawsuit. 

59. Copies of any and all cancelled checks, vouchers, money orders and any other documents 
demonstrating that you, or anyone else, have paid money on the Note made the basis of this 
lavvsuit. 

60. Copies of any and all insurance covering the house in dispute in this lawsuit for the last 3 
years. 

61. A copy of all documents evidencing all of your correspondence exchanged by and 
between you and any other party regarding the loan in dispute. 

62. A copy of all documents evidencing all of your correspondence exchanged by and 
between you and any other party regarding the loan in dispute. 

63. True and correct copies of auy and all documents/agreements you have or had with 
WELLS FARGO BANK, NA AS TRUSTEE concerning the default on the note and/or lien 
made the basis ofthis lawsuit. 

64. True and correct copy(ies) of any and all documents which you plan to rely on at time of 
trial that show the total amount of attorney's fees you are seeking from WELLS FARGO 
BANK, NA AS TRUSTEE. 

65. All reports of each expert which were prepared for the Plaintiffs or on behalf ofPlaintitTs. 
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66. Copies of all documents evidencing that either or both of you have been arrested and/or 
convicted for any felonies or misdemeanors for conduct involving moral turpitude within the 
past 10 years. 

67. Copies of any and all statements previously made by the Plaintiffs concerning the subject 
matter of this lawsuit, including any written statement signed or otherwise adopted or approved 
by the Plaintiffs hereto and any stenographic, mechanical, electrical or other type of recording or 
any transcription containing or setting fmih statements by Plaintiffs. 

68. Copies of any statements given by other parties which relate to this case. 

69. Any and all settlement, contribution and/or indemnity agreements, hold harmless 
agreements, "Mary Carter" agreements, releases, deals or understandings of any kind between 
you and any individual or entity if the agreement or understanding pertains to or bears on this 
lawsuit 

70. All notes, records, repmis, memoranda, compilations of data, and letters of each person 
you will call as an expert witness in the trial of this case. 

7 l. All documents containing any consulting expert's opinions or impressions which have 
been reviewed by any of your testifying experts. 

72. All documents evidencing or pertaining to communications with each person you will 
call as an expert witness in the trial of this case. 

73. All documents, tangible things and vi sua] representations reviewed or relied upon by 
each person you will call as an expert witness in the trial of this case. 

74. All documents, tangible things and visual representations that you have provided to each 
person you will call as an expert witness in the trial of this case. 

75. Copies of the curriculum vitae of your testifying experts. 

76. All documents, visual representations and tangible things, inelnding all tangible reporis, 
physical models, compilations of data and other materials prepared by an experi or for an expert 
in anticipation of the expert's trial or deposition testimony. 

77. All papers, books, tests, writings, drawings, charts, photographs, literature, or learned 
treatises which you will introduce into evidence or upon your expert(s) will base opinion 
testimony in the trial of this case. 

78. All models, viSLlal aids, experiments, documents, or other writings or any item of 
demonstrative evidence prepared or preserved by you, your experts or any other person other 
than your attorney, acting on your behalf that will be exhibited to the jury or offered into 
evidence in the trial of this lawsuit. 

II 
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RE: Lonzie C. Leath v. Wells Fargo Bank, N.A. As Trustee 
Cause No.: 08-07290 

Dear Mr. Negrin: 

Enclosed is the Plaintiffs Supplemental Discovery Responses. 

Very truly yo w·s, 

Jl~ 
Wendel A. Withrow 

WAW/dme 

Enclosure 

cc: Client (w/encl.) 

T-565 P001/003 F-647 
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NO. 08-07290 

LONZIE LEATH IN THE DISTRICT COURT 

Plaintiff, 

vs. 95TH JUDICIAL DIS'l'RICT 

WELLS FARGO BANK, NA 
AS TRUSTEE 

Defendant DALL!'.S COUNTY, TEXAS 

PLAINTIFF'S SUPPLEMENTAL DISCOVERY RESPONSES 

NOW comes Plaintiff and files this Plaintiff's Supplemental 

Discovery Responses. 

t. 

Plaintiff hereby designates: Ann Piper as an expert witness. 

Address: 5952 Royal Lane *205 
Dallas, TX 75230 

Phone Number: ( 214) 691-0816. 

II, 

This expert appraiser will testify as to the value of the 
subject property on or about the date of refinance and the 
value at the present date. 

III. 

Plaintiff's expert will be made available for depositon 
pursuant to the Texas Rules of Civil Procedure. 

Plaintiff 1 s S'Llpplemental Discovery Responses PAGE - l 
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Respectfully submitted, 

LAW OFFICE OF WENDEL A. WITHROW 

By;=-==-?J_W_M---c-' ~-~-
WENDEL A. WITHROW 
State Bar No. 21830800 
1120 Metrocrest, Suite 
Carrollton, Texas 75006 
Phone: 972/416-2500 
Fax: 972/417-0685 

ATTORNEY FOR PLAINTIFF, 
LONZIE LEATH 

CERTIFICATE OF SERVICE 

200 

I hereby certify that a true and correct copy of the foregoing 

document has been forwarded to all counsel of record in accordance 

with the Texas Rules of Civil Procedure on this~ day of 

August, 2010. 

Plaintiff's Supplo2mental Discovery Responses PAGE - 2 



TAB7 



12-20-' 10 15:33 FRO~I-\~endel A. llithrml 9724170685 T-273 P001/020 F-589 

WEN!JIJL A. WlTIIROW 
BOARD CEI\Tif!E!)• 
ClVfL. TH1\L LAW 

l'B<.SO}(AL OOURY TIUAL LAW 

APA MARIE WITllROW 
W. DAVID GRIGGS 
ANNE C. ROWE 

VIA l<'AX #281-925-5300 
AND BY D. S. MAIL 

Mr. Robert N. -Negrin 
Codilis & Stawiarski, P. C. 

LAWOFFICl:WF 

WENDEL A. Wxmn.ow 
li:WMETROCRES'f,SUlTio.:iOO 
CAR.OO!LTON,'!EXAS75006 

(nl)4l6-1500 
PAX(971)417·<l685 

WW'I/.WlTIIRDWLAW.COM 

December 20, 2010 

650 N. Sam Houston Parkway East, Ste. 450 
Houston, TX 77060 

RE: Lonzie C. Leath v. Wells Fargo Bank, N.A. As Trustee 
Cause No.: 08-07290 

Dear Mr. Negrin: 

Enclosed is the following: 

I. Plaintiffs Seconq Supplemental Discovery Responses. 

I will let you know when the Motion for Continuance is set for a hearing. 

Very truly yours, 

1fJLJ_W~ 
Wendel A. Withrow 

WAW/dme 

Enclosure 

cc: Clienr(w/encl.) 

* 1E:x:AS BoARD OF LEGAL SPllC!AL~ATlON 

L£GAL ASSISTANT 
DONNA M. ERVIN 

OFFICE MANAGER 
LUCY M.WlTllROW 
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NO. 08-072.90 

LONZIE LEATH IN THE DISTRICT COURT 

Plaintiff, 

vs. 95~ JUDICIAL D!STRICT 

WELLS FARGO El\NK, NA 
AS TRUSTEE 

Defendant DALLAS COUNTY, TEXAS 

PLAINTIFF'S SECOND SUPPLEMENTAL DISCOVERY RESPONSES 

Now comes Plaintiff, Lonzie Lee.th, and files this Plaintiff's 

Second Supplemental Discovery Responses. 

I. 

Attached is the complete Appraisal Report by Defendant's 

previously designated expert, Ann Piper. Said report was received 

on December 20, 2010 and is being faxed to opposing counsel the 

same day. 

II. 

1) The expert's name is: Ann Piper, 9052 Stone Creek Pl., 

Dallas, TX 75243, 214-591-0816. 

2) The expert will testify as to the value of the house on 

or about October 26, 2005 and all matters contained in 

the attached Appraisal. 

3) The mental impressions, opinions and a detailed summary 

are in the attached report. Generally, the expert will 

state the value of the house on or about the date of 

closing was $268,000.00 based on the condition of the 

house at that time. 

Plaint.i ft: 1 s Secont?- Supplemental Discove:ry Responses PAG!l - 1 
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4A) All documents reviewed by the expert are attached to the 

report or previously produced. 

4Bl Attached. 

Respectfully submitted, 

LAW OFFICE OF WENDEL A. WITHROW 

By:---L-sM-~_7)v:_~-~ 
WENDEL A. WITHROW 
State Bar No. 21830800 
1120 Metrocrest, Suite 200 
Carrollton, Texas 75006 
Phone: 972/416-2500 
Fax: 972/417-0685 

ATTORNEY FOR PLAINTIFF, 
LONZIE LEATH 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 

document has been forwarded to all counsel of record in accordance 

with the Texas Ru~7\ of Civil Procedure on, via u. S. Mail and by 

Faaoimila, 'hh 2fL day'' Daa""'"J'/'"· J ,,j~ 
c;NJJ}yy_~ 

WENDEL A. WITHROW 

Flaintiff's Second Supplemental Discovery Responses PAGE - 2 
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APPRAISAL Of REAL PROPERTY 

LOCATED AT: 
s:>e HitkD\')' Koob Cif 

C•dar Hdl, TX 751 04· 7838 
Lot 1 WildwOOd Section 2, Block 41. Lake Ridge VU~~gij 2 

FOR: 
LO!tz.·!~ Ul!alh 

936 Hickory Knoll 
Cedar Hill. TX 75104 

AS OF: 
October 26, 2005 

BY: 
Ann Piper 

9052 Stone Creek iJ'L 
DaMas, TX 75/A~ 

Volta: 214-691-0816 CeH; 2.14-...~41~3f'le-4 

T-273 P004/020 F-589 
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Soblonl front 
.936 Hickory Knob 'C1 
t~l~s hiec 
CtCJ:s~ Li~uq Ara 4,043' 
\1}!;\l fl:(lljm$ 9 
Tol~l arooo:m 
TUiil.i ~illl\iOOff.S :t l 
t(l-::afro\l l3Xe ru~!Jl'l 
~tw.~J Re:Wettti~J\ 

sec H:J,Mil 
{)n . .<IIIW (ll:.l<:<dJ,\vt:m1gtl 

AQe 17 

12/j,/2010 

Subjuct Rear 

Subject Slr~et 
f ~ng Sbl.i.i'. 



12-20-' 10 15: 37 FRO~Hiendel 1\, ',~ithrm; 9724170685 

looatlon Map 
Clirot Lonzie l ti-t "' 
Pl 1\dd!t::;s 936 Hick Knob Cit 
City C&larliiU 
t~ !..11£.@'.1 L~\h 
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II 1!/f/; 
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Cnmparabkl Phutl> l'a11e 

"-~"~~~~::::::::_•l-:""'":;;:;. :;,-: .. ::,::-o--_-__ -_-_-__ -__ -_-_-_-___ -_-__ -__ -__ "'_'"c .. -., ... r;;.·,.·-.· .• -,------'-··.·s·mre ··IX·,· 
E'!g~ty Mdr~ we: HJ~.Q:n: .. JS!:4! .. qJr 
tl CedarHlV 

Comparable 1 
003T~~fl:IW~yCt 
f!ll:ll(..IUS(I-~1 (1.00 ml~(! 1::: 
Si>lell POCG 282.600 
Gro.•;HM1\'l A/til ~.377 
lola\R%~>$. 9 
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!'f(l.1... ~ S!!b.)8cl 0.31 miles NE 
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Oms>o l.M~ A1ea: :'!.280 
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Comparable a 
813. H!c.koryKnoo Cimle 
P.!(IL ro ~!;,'«'! o.to mil$ NE 
Salt!S ilrke 324,000 
Gft1~ lM~ Alt-1 3-,105 
M~~ol~~~'l'$ a 
Tol<tl~ooms 4 
Tc~l Bfl'J!(oo!J'W 3.1 
l(l:i2!mn lall.e Rl:ige 
\fiflfJ Rilgjde;"i!3! 

Sit~ 16,7JQ 
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,., .... """""'""". ~,t,. IM mow.;1ty being appraised o: \t;'(; ~~~;io it ]he appr<'l.ilier 
"!"""""'""· mS<tme. w"' any o~nlcns ahalll the H\!e, T~te ?raptrly is aP,1ralsed on the basts 

fiJPOrllo show appwximafe dimensktns of 1he imptoveo!c:nls,, a:nd any SHt.h sk~lch 
in ,;5Ualizing lhe pmociffy ll:fld und{!lslanding the app!alser's aetem'Jh)a\ion of lts size. Unless 

I fkmtl maps lMI am pra~i~d ~~ th@ Feiliral &ner~lCY !l.aflagefllent Ay~ocy {or Oltl\l1 
"""'" \Vh<lner !he suhj<tl sile is local!~ 1~ ~n IO>l~Mod Specl•t Aooo H."ard Arf!!J. a.cauoo \he 

'"'rna'"'"" !lllaJ>nws .. expresS. I.!! tm\}lie<1, rt;gar!it'lg lllfs dei~n.atimt 
a: she made an apPRliSUI 1.4 lha Pl'l.lP~Y in question. unl!)::~s s~iflc 

:~ft~~~::~\~:~~~~~~~~t~' d isno\ 1~n'i':i~,~;!~ 

j ~~ f~;';;;~'''' "''''"''"''!Ill! !afurmatilm_. eslimattre, ami !!;'linl\lns !hat were expresood in the ap;:;ta!sa( repmt from 5\JU!Ct:; Uta! he. o1 sM 
coc,trlP.rdh 00 !e\iahle artO neliavGS t1em lo 00 !rue Md t<Jrre<:l. The apf)taiser dres: 001 :assuine nmoos1Mi1y 1t:!r the aoo..rracy pt s{!ch ltems 

'<'re.t'f: ftlfrlishOO tly alhe( ParliSS, 
~ The apfll·ais.~ I'Jlli oot di:stlo~e the C(lill!lals of the appraisal report er.te:~t as pn:J>lidii:d lm' in tOO Uilifunn $ta(H1Nd$ ot ProfeSsional App(ais~; 
Pr<~~Hc:e. 3fld .:my aJ)plk'.a!'t!a tOOetal, stat.e: or !ocallaws. 
-if this !1PPrai5a1 !s indicated .as .subJect to .sali$faclotY mmp!etioo. repairs, l'lt altetatbms, lh£ appraiser Ms based ni~ or her aPJJruis.:\i report 
and valuatioo coocJus·ian on t!'m assumpUonth<lt com~\on lJfllle. \ll'!JlfO~ts 1/\11 beperf~d ifl a 'ffl.1rkfnan~ke manoe<. 
- M appraiser'~ dient :s IM party {Of mrtles} Who eflW!fle an aln'!tafll.et 1'n ~ SPI)(;ific assignmtm fW1 ol~ party acquiring this report trorn 1M 
ell~~~ rto1::s t\tli bec!lnW a pa1ty to !M appra~stJr-Gli!)l! r~IE!tfcns!'dp. till'J p6SlJllS tec~l~ir~g t,O~t app;.aisal repcrt because (If ~\si:!osure requiremei"rts 
aunlkati~e w ttit! .il\'JPt:(lis~'s client Uo ool Derome itrtendetl ussrs ot Ills report un1ess sn~Kl!l(!aUy iUf:illlf.Bd by the Ciie:nl frl the WM o{ thu 
aS.SitJfllllem. 
~ Tlfe appraiser's writloo u.msant and appro.11ai musl be ~a!:' ted I:;~· om illiJ> appraiSal ril;Jort tlan he COI'WIJ.¥mll.ly llr>VOO!l tu iM pub~c. thloogh 
aGvet\i$lll\!, IJ!ibi'lc relaUarrs, news, sales, f.lr by tfJOOnsof illl'J r:tl1er mtt.lla, cr bJ its ii'!C!l.!SiO!\ ln a pri~ate o~ Publ!t d<liatlase. 
'~All aopralsaf 0\1ea! ~ft!petty is rt0t a 'hlm'lf.l1i8jieelll;l"l' and sttould 1\{)1 ue coo~\rued as such. As 11art ot \he va!ualiM pmcess, the app(~iser· 
nertornw a !iO~l-ii!Va9i~e wsuat lnverltmy lhm' ls 'flut mren~ ta awea! deloc!S m rletiill'lei!lai con&lfGtiS 1hat a.re oot 1£M\!~ appi!ii'h1t. The pres~I\Ge 

~tJch Gilndi1ii:Jns Qr rletec.ts COI.lld .adVt~sety .atrec1\tle: appr·ais:e(s op\n!on of valu~. CUe11ts with concerns almllt such ptlterrtl<d !Hl{latilti: fatlors 
01re encilura(.IM it €<\WI{Ie: V!G appropBate lype of twert to lrwestiga!e_ 

, .I' 
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rf:~~r,~:~~~~~~:::;~·~-~\d~t<>~ltlt:~h.JSiC:M are list\ited or!!y by ClJinlons, ;md ccmc!us\mls. 
"'"'"'f.'"' ! interest with ieJ:Jpect !o lhe parties 

, ttl the ptoptrty that i~ lfle sub[e\lt ol thls rer.mrt Df lo lhe parties irwo!vect WJ)h llliS 11ssignment 

1
: :~~ ;;l::~~~;~r:'i; · ~sslanrnent was out ~:oot~no.ent upon dev~~oping or mpal'ling pred!;tenniaed resu~s. 

1 . , t!)J'npl~lltg lhls ~e5:\gm1.el!l ts rmt OO!Wngent iHlOfl !he &#etopment or reporting M a pre{\Bitm~nW value nr direclioo 
1. - fa'lfors 1M cause of tlN client the amonnl ef 1ite v<~hJt u)llrf.Ot'!, lhe attawn~ilt ot a :st:pur.a!ed result or the Utl.1llrt~noo of a su!:>ssrtuaot 
event dirw;~y (~k\tOO tc the i!MOOW use of ihil'> aflp.l'lliS<'lt 
- My anal:;s~s, op:nlo~m, am1 ~cndt~Sions -~·ere de~{lpe{l, and !his report has been prepared, in contorrflily with the U:~~onn S\lmdllrds of 
Profei:iSlOf~al Ap!)fi'!~l'!: rractl~~ lt\all~le in eift;(,1 at the ~[l'':e ttlls report Wi!S ~iepiiled, 
-- i Old :\\.Jl bMe, ei\t;£:t IJiirtlal!i Cit cilfl'lplei"SlY. flW ;mai:;sls tlrKl,lor tbe opink:il of valtlf.l i:J1he apf!fill"Sfll report on the tate, coki;, relfufon, 
sax handicap. l'iimilial slahJs, or MUormi origin of eithtr lhe prospect}:e uvmers (lr Ob(:!Jpa!liS Cif the subject vroMrty, or aftM presenl 

~cupa\'ltS cf l\11): prop[;fiir£ lr+ lht 11i!::!nl!y of I he sub~! pr{lflerly. 
othetwi&--e 11ldi&tite<.t, I n~ve rn!l{le a personal im,;poctrn aftlte pmpeny !hat is 11\e sut~je<:t at ·u~s report 
alllerwise tm:lk:jjttd, no one provide{) siunincant Ye:ti ~roparty appraisal assistame hJ the pe:.s-(ln(s) sjg:ning this cerli!ication. 

OEI'INffiONQF MARKETVALUE *: 
Markf.l va!l!e nll:lans til~ mosl pm.h{l:!Jls piic.fs wflicn a propet1'f shtluld b;l!I!J in a tompetiti~XJ aM c~en mat"Ml under ali coo<lrtiC<rn; r~uisi!e 
10 11 fair s~le, IM btJyet llfl!.l sel!i){ eatn actin)1 prudeilll~ ar1d kflm'AOOgeab\y, and assuming the Price is: no~ a1fected b:t urn:!Ll!! Slimu!IJS, 
!molith in tt:11s definition ~s 1~ ca.I"Jsumm:diM d a sale ifS uf a ;,(!ildfiel.l. date a lid lhe pas.::<~r19 of Vt!e imm Stlll«" 1o buyer llndill wndftions 
wMreby: 
1, Su1er 3M se\le( ,;~.re lY'flic.<~!)y mc1Waled; 
~- S(J!h {l<frt~ are we!llniJm;eD or well ~lsed ami ading. ;,n. wh<ll Gtily C(ill$ldh" Liei; \W'lil b-eei \ffi£te~ts; 
3, A rf!a$01\iltf.e time lr. a\10'-l.:ed ftlr expostJfe inlhe rweo ml!rke~ 

?aym(ll"\l. is m~ in terms ol cash !n US. dOllars Cl 111 1~·rm~ ot ft~ancnd arrarlq!i'ffients compMa~e tttereto; and 
1M pi\ce <®fG:.>oots 1~ oorrMI consldera1il:J.fi for lh!!- property SlJld Uni3:tk:C1ed by spoolal cr creali!!e l'iflancing cr sa!es cmMt~fons 

gra!\led by {o~:nyone ;1$S~;Clalect with lhe $31£. 
*I his delinlttan isfwm i·egtJlatiGM putnshOO b)~ 1f.d~ral regula!ory agl:locl~~ ilUts!ll!m !o11Ue XI of tM }!]oanc!a\ Institutions 

I Recovefj, and 5>!arco"''l\\ MtiRRREA) of 1Mjj between July 5. 199\1, :m<l AUIU$1 t~. 1000, oy tile Fftd<ml Resolve Sysrem 
! · C!edil UniDn Mllj!1is\ralion [NCUAl, fe-detal 06POSit lnsunmce ~orporn!km (fOIG), the. Of1lce£Jtihtti' Supt:rvision (OlS)~ 
'!I flf Cmnptm\ler oi l!le CurrnMy (OGCJ, This 11alinitlcn ifi al$il mf&r~'iCed in tegu/J!it:ms Jciil!ly put;lisll'edhl' lhtl OCC, OlS, 

, ~00 ffl!C (lfl Ju11e 7, ·1994, anrl in !he ln\ecagefl{:y 1\fipr.:iistd ano bi.IIUalit'lll Guld~~l\es, dated U.loher 2.7. i994. 
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Five Star flooring 

:27 w.,st Main ::ltteet 
vr!Wl P!'llif..e, ·rx 1so.s2 

t.onm r ... ~~~ 
~J(, Hld<or)• Kl!<lll C:iro~Q 
O'<l'" Hill. n: m •O 

P.O. NO. 'l'ili'WI'$ 

~50\>0n .. 

IT!WI O~IPTION CITY 

CiAM£;1\00M 
21 C•bl••'-' & v~ ... (':holT)• Sl.'i""" l!.l:d Onk WIIM ~lae& '!'tim- R.,..lr, 

I IW!r.hm (lllcl"*' R~• &. &<!in soul orsetller Olrllo! 

I Z1 Sp••; till)' 
(l.llmp S\111!0 
l!.t~~><>'"" s,._ ~ ll.<!>l~ ofllll'ilml1•n:, 
"PP'Iilu1..., ''"""""· -.. oompm""" ett.mro•&b<n>t 
(1..>"'1> Sum) 

PO!!CIU.A IN 'l'll.B !Ul.PLi\CEMIOMT 
XI llJI<'II•IIl' o ... Cotualnmen! ""d =~"".WAlls. 

0!1<"- Cclill'!g. Opca SWr C\\b"""'", Bcdroomo -
~(L•mpSom) 

01.10 tl<mo O<:mo lll<i~Olll Po,...loln Jl.lofw 'file (SqFt) s....,. f.-\Ul))l ~ P,'ffilJ' ~~ 'Mlloo•t !itld l'loor .l'r.!p I,Sqfl) 
Fk!Or l""f' Pk<>r Pf1'P • ._,,,,,uo2 (P .. ~ 
f(lfllolllfn 20I<ZO I,.. Cullom lnlfloll ~OIG!O """""O!n111<>0tl44 Dl-' 

PotoVW. 6>6 o ..... 
{Sij!~) 

c.,.IOtll,llll"'-'1""" 0c:o "'"""'""• Tile (l?;oohJ 
Mapoi Ohlut $11llrl... Mop<i Wil<>d ():OUI(f'<:l' 80S) 
T...,.;tQ:x:l-0 M..-1 Pon>ll&ln Tllo-,..,... 20X~01Color 1111!1)1 (Sit!'!) 
r ...... o-6X6 M....W T'"""' O.to 4<\Jll6Xl UlAC!n 

T-273 P01b/~~~ b-~~~ 

Estimate 
I 

FOB PROJECT 

j 
' COST TOTAL 

I 12.9'15.00 l;!.995.fl(l 

! 
I 1:.ns.rw lJJ.':l!.OO 

I 6.91:!..00 ~-~·~-00 

1,152 MS $.3,6-liO 
!.ISl ).:t~ 3,744.00 

56 171.00 ?,SDO.OO 
1,152 8.71 10,080.00 

;oo 
·-·~ 

1,9~0.00 
6 19.1\~ 117,%T 

l,l$2 l.9') •,:;96.43'T 
100 7.58 J,214.00T 

(IUS%~ 

TOTAL 

--------~---·*---
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F:ve S1ar FloOrl!lg 

12.7 West Main Street 
Orand Prairie, TX 15052 

I NAMe r AODRess 

IA~l<it: I.e~~~• 

9'.0 'Hilikorr """" Cir<:lo 
C'edW 1~111. TX 7l MO 

P.O. NO. Te;!W,S 

5~\'ill/jQ%()n.. 

ITEM DE;:Sr.:RU"TION O'lY 

(io"fi;< OltlUI Seal C.""* Til<:~ S<'ll {$qft) 
2.~ Sj>:<!JBI<y Cu>lom PQUnW~ il«:o ~ Buol> Down oo~ Vloil! (~•"'!' 

Sam) 
tlnoo. il<>of<lo ~ i;IQa<d•QIIow 3' Ml\ll:fiAisll>rimc.l'~i"' OitS.: &. 

loltlli) <WI) 

IHM>r:; I< Trim P•iol AU Llo<m. Tr!b', lloso oo4 C:ol~m"" 'l'o MO!ob 
(SqFl) 

11.1>~1.-AC~ AU- BI!:RBEII. CAAH;): ·UPS'~' AI~ 
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QUALIFICATIONS OF Ann Piper 

GENERAL EDUCATION 
Attended Baylor University, Waco, Texas 
Graduated Woodrow Wilson High School, Dallas, Texas 

RECENT REAL !:STATE SEMINARS 
Relocation Appraisal Seminars 
Update on Appraisal Standards 
Appraising Historic Properties 

Professional Practice USPAP 
Mediation & Property Inspection 
Green Building 

EXPERIENCE 
Appraiser, Self-employed 
Instructor, Commercial College, Inc. 
Associate Appraiser. W.A. Galbraith 
Broker Associate, Lou Smith REAL TORS. Inc. 
Owner and Manager, Piper Properties 

PROFESSIONAL MEMBERSHIPS 
Appraisal Institute, SRA Designation 1983-2002 

Board of Directors, 1992·1997 
National Association of REAL TORS, 

North Texas Information Systems, Inc. 

1983-Present 
1980-1986 
1977-1983 
1975-1977 
1967·1981 

Employee Relocation Council, CRP Designation, 1990-2010 
Relocation Appraisers and Consultants, Inc. Secretary, 1995-96 

Board ofDirectors, 2000-2003 
North Texas Relocation Professionals, Texas Relocation Network 
Preservation Pallas, Historic House Specialist Designation, 1995, 2006 

PUBLIC SERVICE 
City of Irving Cultural Affairs Council, 1980-82 
City of Dallas Landmark Commission. 1987-91, 99-2003, 2003-2009, 2009·2011 
Preservation Dallas, Inc., Board ofTrustees 1992·98 
Dallas Lighthouse for the Blind, Board of Governors, 1993-2004, Director 2009· 2012 

First Vice Chairman 2010-2011 
American Foundation for the Blind, SW, Board of Directors. 1995·2001 
Healing Hands Ministries, Board Member 2007-2010 

PRESERVATION TRAINING 
Educational Conference of The National Trust for Historic Preservation, 2001, 
2002,2003,2005,2006,2007,2008 
Certified Local Government training, Austin, TX, January 2002 
Preservation Commissioners Training, Baltimore , MD August 2006 

LICENSE 
State Certified Residential Real Estate Appraiser 

Certificate Number: TX-1320899-R Expires 5131111 
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WENDEL A. W!Tlll<OW 
BOATtil CloRT)J'!Sl)+ 
CIVfL TJUA(. LAW 

Pl'R.SONAL IN1URY TIUAt. t-AW 

ADA MARIE WITHROW 
W. DAVID GRJG<3S 

ANNE C. ROWE 

VIA FAX #281-925-5300 
AND BY U.S. MAIL 

Mr. Robert N. Negrin 
Codilis & Stawihlski, P.C. 

LAW OFFICE OJ!' 

WENDEL A. WITiffiOW 
!120MEI'RDCFEST,SUITE200 
CARROll roN, TEJ<AS 75006 

(972)416.2500 
FAX(97l)4!7-<l685 

WWW,W!Tf!.ROWl,AW.COM 

May 31, 2011 

650 N. Sam Houston Phlkway East, Ste. 450 
Houston, TX 77060 

RE: Lonzie C. Leath v. Wells Fargo Bank, N.A. As Trustee 
Cause No.: 08-07290 

Dear Mr. Negrin: 

Enclosed are the following: 

1. Draft Motion for final Judgment. 

2. Draft Final Judgment for your review. 

Please review and send any proposed changes. 

Very truly yours, 

#»1lrk 
Wendel A. Withrow 

WAW/dme 

Enclosures 

cc: Client (w/encl.) 

* TEXAS BOARD OF LEGAL SPECIALIZATION 

T-830 P001/006 F-907 

L£GAI, ASSIST ANT 
DONNA M. ERVIN 

OFFICE MANAGER 
WCY M.WITHROW 
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NO. DC-08-07290-D 

LONZIE C. LEATH 

v. 

WELLS FARGO BANK, N.A. AS TRUSTEE 

JUI)ICIAL DISTRICT COURT 

OF DALLAS COUNTY, TEXAS 

MOTJ:ON FOR FJ:NAL JUDGMENT 

Comes now, Lonzie C. Leath, and after trial on the merits 

asks this Court sign the attached Final Judgment as Exhibit A. 

Respectfully submitted, 

LAW OFFICE OF WENDEL A. WITHROW 

WENDEL A. WITHROW 
State Bar No.: 21830800 
1120 Metrocrest, Suite 200 
Carrollton, Texas 75006 
Telephone: (972) 416-2500 
FAX: (972) 417-0685 

Attorney for Plaintiff 

I, the undersigned atton1ey of record, swear under oath that 
the above Motion for Final Judgment is true and correct. 

SUBSCRIBED AND SWORN to this 

MOTION FOR FINAL JUDGMENT 

WENDEL A. WITHROW 

_____ day of May, 2011. 

NOTARY PUBLIC IN AND FOR 
THE STATE OF TEXAS 

PAGE 1 
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CERTIFICATE OF CONFERENCE 

This is to certify that 

"A conference was held on May 31, 2011 with counsel for 

Defendant, Wells Fargo Bank, N.A. as Trustee for Option One 

Mortgage Loan Trust 2006-1 Asset-Backed Certificates, Series 

2006-1 on May 31, 2011, on the merits of this motion, and 

agreement was not reached. Therefore it is presented to the 

Court for determination." 

WENDEL A. WITHROW 
ATTORNEY FOR PLAINTIFF' 

The above Motion for Final Judgment is set for a hearing on 

the ___ day of ________ , 2011, at o'clock, 

.m. in the District Court, 95th Judicial District, Dallas 

County, Texas. 

JUDGE PRESIDING 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the 

foregoing document has been forwarded to all counsel of record in 

accordance with the Texas Rules of Civil Procedure on this 

day of May, 2011. 

WENDEL A, WITHROW 

MOTION FOR FINAL JUDGMENT PAGE2 
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LONZIE C. LEATH 

v. 

NO. DC-08 07290-0 

WELLS FARGO BANK, N.A. AS TRUSTEE 

FINAL JUDGMENT 

IN THE 9S'fll 

JUDICIAL DISTRICT COURT 

OF DALLAS COUNTY, TEXAS 

On the 9'" day of May, 2011, the above-styled and numbered 

cause was called for Jury trial. Plaintiff, Lonzie Leath 

appeared in person and through s attorney of record. 

Defendant, Wells Fargo Bank, N.A. as Trustee for Option One 

Mortgage Loan Trust 2006-1 Asset-Backed Certificates, Series 

2006-1 appeared by corporate representative and attorney of 

recor·d. All parties announced ready. A jury trial was 

requested, and one question of fact was submitted by the Court to 

the ,'Tury. After due deliberation, the Jury returned its verdict 

as follows: What was the fair market value of 936 Hickory Knob 

Circle, Cedar Hill, Dallas County, Texas, on October 26, 2005 -

Answer: $421,400.00. 

The Court, having considered the pleadings, evidence and 

official records on file in this cause, is of the opinion that 

Judgment. should be rendered for Plaintiff. The Court finds and 

hereby declares that the home equity loan made in the amount of 

$340,000.00 on October 26, 2005 is greater than 80% of the Fair 

Market Value on October 26, 2005 in violation of the •rexas 

Constitution. 

It is therefore ORDERED, ADJUDGED, DECREED, and DECLARED 

that Lonzie Leath, Plaintiff. recover from Defendant, \'Jells Fargo 

FINAL JUDGMENT PAGE 1 
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Bank, N.A. as Trustee for Option One Mortgage Loan •rrust 2006-l 

Asset-Backed Certificates, Series 2006-1, Judgment as follows: 

1. The Deed of Trust lien dated October 26, 2005 on the 

Plaintiff's homestead, 936 Hickory Knob Circle, Cedar 

Hill, Texas 75104, is hereby voided and of no effect on 

said property at 936 Hickory Knob Circle, CedaJ; Hill, 

Texas 75104. 

2. The Principal and Interest on the Home Equity 

Adjustable Rate Note dated October 26, 2005 is hereby 

forfeited. 

3. $15,000.00 for attorney fees up through the trial of 

this cause. 

4. $2,500.00 for attorney fees if appealed to the Court of 

Appeals. 

5. $5.000.00 if appealed to the Texas Supreme Court. 

6. Costs for Court. 

FURTHER, it is ordered that Plaintiff shall have all writs 

of execution and other process necessary to enforce this 

judgment. 

All relief not expressly granted herein is denied. 

SIGNED this day of . 2011. 

JUDGE PRESIDING 

FINAL JUDGMENT PAGE2 



APPROVED AND ENTRY REQUESTED: 

Wendel A. Withrow 
Attorney for Plaintiff 

APPROVED AS TO FORM ONLY: 

Robert L. Negrin 
Attorney for Defendant 

FINAL JUDGMENT 

I-~~~ P006/006 F-907 
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LexisNexis® 

VERA F. WILSON, Appellant v. AAMES CAPITAL CORPORATION, Appellee 

NO. 14-06-00524-CV 

COURT OF APPEALS OF TEXAS, FOURTEENTH DISTRICT, HOUSTON 

2007 Tex. App. LEXIS 8345 

October 23,2007, Judgment Rendered 
October 23, 2007, Memorandum Opinion Filed 

PRIOR HISTORY: [*I] 
On Appeal from the !25th District Court, Harris Coun

ty, Texas. Trial Court Cause No. 05-51877. 

COUNSEL: For Appellants: Joseph H. Pedigo, Houston, 
TX. 

For Appellees: Henry A. Jakob, Houston, TX. 

JUDGES: Panel consists of Justices Yates, Seymore, 
and Edelman. · 

* Senior Justice Richard H. Edelman sitting by 
assignment. 

OPINION BY: Richard H. Edelman 

OPINION 

MEMORANDUM OPINION 

ln this homestead foreclosure case, Vera F. Wilson 
appeals a judgment entered in favor of Aames Capital 
Corporation ("Aames") on the grounds that the evidence 
was insufficient to prove that the loan closing took place 
at the office of the lender, an attorney, or a title company 
or that the lender was qualified to make the home equity 
Joan. We affirm. 

Wilson entered into a home equity loan of$ 115,500 
by executing a note and security agreement with One 
Stop Mortgage, Inc. COne Stop"), which assigned the 
note and security agreement to Aames. After Wilson 
defaulted on the note, Aames brought a judicial foreclo
sure proceeding against her. I A bench trial was held, and 

the court rendered judgment, awarding Aames: (1) re
covery of the note balance; (2) a declaration that the se
curity agreement created an enforceable lien on Wilson's 
homestead; and (3) a foreclosure of that lien. The trial 
court also entered findings of fact and conclusions of 
law. [*2] 

I See Tex. R. Civ. P. 735. 

In 1997, the Texas Constitution was amended to al
low "home-eguiti' loans. See Tex. Canst. art. XV!, § 
50,(a)(6); Doody v. Ameriques! Mortgage. Co. 49 
S. W3d 342. 343 (Tex. 2001). However, strict criteria 
were imposed in order for a lien to "attach" to a homes
tead, thereby giving its holder the right to foreclosure. 
See Tex. Canst art. XVI, §50 (a)(6)(A)-(Q). If any of 
these requirements are not met) the lien against the ho
mestead is not valid, and the loan is treated as an unse
cured extension of credit. Doody, 49 S. W3d at 345-46. 

Wilson's challenge to the evidence supporting the 
judgment relies on her contention that, as the party seek
ing to enforce the lien, Aames had the burden to plead 
and prove that its lien on Wilson's homestead satisfied 
the many requirements set fotih in subsections 
50(a)(6)(A)-(Q). However, Wilson cites no authority, and 
we have found none, indicating that a home equity lend
er, seeking to enforce its lien, bas the burden of proof on 
those requirements, 2 If anything, judicial economy 
would dictate that a failure to comply with any of these 
requirements is in the nature of an affirmative defense so 
that judicial resources are spent [*3] litigating the few 
requirements that are contested rather than the many that 
are not. 3 Because Wilson fails to demonstrate that 
Aames had the burden to prove that it met the contested 
constitutional requirements, Wilson1s challenge to the 
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evidence to prove that compliance affords no basis for 
relief. Accordingly, Wilson1

S issues are overruled, and 
the judgment of the trial court is affirmed. 

2 Wilson cites Hruska v. First State Bank of 
Deanville to support her claim that Aames had 
the burden to plead and prove that it had a valid 
lien. 747 S W.2d 783, 785 (Tex. 1988). However, 
Hruska holds only that a lien cannot be created 
by estoppel and thus has no application here. See 
id. In addition, the holding of Hruska that a de
fect in a lien cannot be cured is not longer valid. 
See Doody, 49 S W.3d at 346. 

3 See general~y Greathouse v. Charter Nat'! 
Bank-Sw., 851 S. W2d 173, 175-176 (Tex. 
1992)(describing considerations a!Tecting the al
location of burdens of proof); see also 2 William 
V. Dorsaneo, III et al., Tex. Real Estate Guide§§ 
53.130[1][b] & 53.131 (2001) (stating that inva
lidity of lien based on noncompliance with the 
constitutional requirements is an affirmative de
fense). 

Is/Richard [*4] H. Edelman 

Senior Justice 

Judgment rendered and Memorandum Opinion filed 
October 23, 2007. 



********** ?rint Completed ***-f-+++-J--J--J-

Time of Request: Thursday, August 11, 2011 19:00:23 EST 

Pr_int Number: 
Number of Lines: 
Number of Pages: 

1827:300805551 
80 

Send To: NEGRIN, ROB 
CODILIS & STA~\IIARSKI, P. C. 
650 N SAM HOUSTON ?K\AIY E STE 450 
HOUSTON, TX 77060-5908 



Affirmed and Memorandum Opinion filed October 23, 2007 

Affirmed and Memorandum Opinion filed October 23, 2007. 

In The 

Fourteenth Court of Appeals 

NO. 14-06-00524-CV 

VERA F. WILSON, Appellant 

v. 

AAMES CAPITAL CORPORATION, Appellee 

On Appeal from the 125th District Court 
Harris County, Texas 

Trial Court Cause No. 05-51877 

MEMORANDUM OPINION 

Page 1 of2 

In this homestead foreclosure case, Vera F. Wilson appeals a judgment entered in favor 

of Aames Capital Corporation (AAames@) on the grounds that the evidence was insui1icient to 

prove that the loan closing took place at the office of the lender, an attorney, or a title company 

or that the lender was qualified to make the home equity loan. We affirm. 

Wilson entered into a home equity loan of $115,500 by executing a note and security 

agreement with One Stop Mortgage, Inc. (AOne Stop@), which assigned the note and security 

agreement to Aames. After Wilson defaulted on the note, Aames brought a judicial foreclosure 

proceeding against her. ill A bench trial was held, and the court rendered judgment, awarding 
Aames: (1) recovery of the note balance; (2) a declaration that the security agreement created an 

enforceable lien on Wilson=s homestead; and (3) a foreclosure of that lien. The trial court also 

entered findings of fact and conclusions oflaw. 

In 1997, the Texas Constitution was amended to allow Ahome-equity@ loans. See Tex. 

Const art XVI, ' 50.(a)(6); Doody v. Ameriquest Mortgage. Co., 49 S.W.3d 342, 343 (Tex. 

2001 ). However, strict criteria were imposed in order for a lien to Aattach@ to a homestead, 

thereby giving its holder the right to foreclosure. See Tex. Const. art. XVI, '50 (a)(6)(A)-(Q). If 
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any of these requirements are not met, the lien against the homestead is not valid, and the 

loan is treated as an unsecured extension of credit. Doody, 49 S.W.3d at 345B46. 

Wilson=s challenge to the evidence supporting the judgment relies on her contention that, 

as the party seeking to enforce the lien, Aames had the burden to plead and prove that its lien on 

Wilson=s homestead satisfied the many requirements set forth in subsections 50(a)(6)(A)-(Q). 

However, Wilson cites no authority, and we have found none, indicating that a home equity 

lender, seeking to enforce its lien, has the burden of proof on those requirements.W If anything, 
judicial economy would dictate that a failure to comply with any of these requirements is in the 

nature of an affirmative defense so that judicial resources are spent litigating the few 

requirements that are contested rather than the many that are not.UJ Because Wilson fails to 
demonstrate that Aames had the burden to prove that it met the contested constitutional 

requirements, Wilson=s challenge to the evidence to prove that compliance atiords no basis for 

relief. Accordingly, Wilson=s issues are overruled, and the judgment of the trial court is 

affirmed. 

/s/ Richard H. Edelman 
Senior Justice 

Judgment rendered and Memorandum Opinion filed October 23, 2007. 

Panel consists of Justices Yates, Seymore, and Edelman.: 

ill 

ill 

* 

See Tex. R. Civ. P. 735. 

Wilson cites Hruska v. First State Bank of Deanville to support her claim that Aames had the 
burden to plead and prove that it had a valid lien. 747 S.W.2d 783, 785 (Tex. 1988). However, Hruska 
holds only that a lien cannot be created by estoppel and thus has no application here. See id. [n addition, 
the holding of Hruska that a defect in a lien cannot be cured is not longer valid. See Doody, 49 S.W.3d at 
346. 

See generally Greathouse v. Charter Nat=/ Bank-Sw., 851 S.W.2d 173, 175-176 (Tex. 1992) 
(describing considerations affecting the allocation of burdens of proof); see also 2 William V. Dorsaneo, 
lli eta!., Tex. Real Estate Guide" 53.130[l][b] & 53.131 (2001) (stating that invalidity of lien based on 
noncompliance with the constitutional requirements is an affirmative defense). 

Senior Justice Richard H. Edelman sitting by assignment. 
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