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IN THE
COURT OF APPEALS
FORTHE
FIFTH SUPREME J.UDICIAL DISTRICT OF TEXAS

AT DALLAS, TEXAS

WELLS FARGO BANK, N.A. AS TRUSTEE FOR OPTION ONE MORTGAGE LOAN
' TRUST 2006-1 ASSET-BACKED CERTIFICATES, SERIES 2006-1
APPELLANT

V.

LONZIE LEATH
APPELLEE

On Appeal frem the 95" Dallas County District Court
Dallas County, Texas
Trial Court No. DC-08-07290

Wells Fargo Bank, NA as Trustee for Option One Mortgage Loan Trust 2006-1 Asset-
Backed . Cerciﬁ_c;ates, Series  2006-1 reépectfully submits its brief for the court’s
consideration. In this Brief, Wells Fargo Bank, NA as Trustee for Option One Mortgage Loan
Trust 2006-1 Asset-Backed Certificates, Series 2006-1 is referred to as “Wells Fargo.”

Appellee Lonzie Leath is referred to as “Leath.”



The record on appeal in this case consists of the Clerk’s Record: A single volume
Pages 1-93. Wells Fargo will refer to the clerk’s record as "CR" which will be followed
by a citation to the page of the record; e.g., “CR 15.”

The reporter’s record consists of the following volumes:

¢ Volume l,. a Master Chronological Index;

¢ Volume 2 containing the pre-trial proceedings on Wells Fargo’s Motion to
Strike Plaintiff’s expert;

e Volume 3 containing voir dire and trial proceedings;

e Volume 4 containing further trial proceedings;

¢ Volume 5 containing closing arguments and the jury verdict;

e Volume 6 containing the plaintiff’s Motion for Final Judgment;

¢ Volume 7 containing Wells Fargo’s Motion for New Trial and Motion to
Modify or Reform the Judgment; and

¢  Volume 8 containing the trial exhibit list.

References to the reporter’s record will be first to the volume, then page and finally line
numbers; e.g., RR. Vol. 3, Pg. 12, L. 814, References to the Appendix will be APP.
Tab

ORAL ARGUMENT

Wells Fargo requests oral argument.

STATEMENT OF THE CASE

Nature of the Case:

This is a declaratory judgments case arising from a home equity loan of October 25,
2005 extended to Lonzie Leath in the original principal amount of $340,000.00. The

loan is secured by Leath’s homestead. Plaintift sued Wells Fargo seeking a declaratory



judgment that Wells Fargo is not entitled to foreclose the property and that the loan was

forfeited because it violated the Texas Constitution. [CR 7]

This appeal 1s an appeal of the court’s judgment brought on four points of error.

Trial Court:
The Honorable Ken Molberg, 95" Judicial District Court, Dallas County, Texas.

Trial Court's Disposition:

After a jury verdict on the single question submitted to the jury, the trial court entered

judgment nullifying Wells Fargo’s loan.

Following a trial on the merits, the Court entered judgment. [CR 62] Wells Fargo
objected to the judgment. [CR 39] Wells Fargo prosecuted two post-trial motions; a

motion to modify or reform the judgment [CR 64] and a motion for new trial. [CR 68]

All motions were overruled.

STATEMENT OF FACTS AND BACKGROUND OF THE CASE

Procedural Background

L. On or about June 16, 2008. Wells Fargo filed an action seeking an order of

foreclosure pursuant to Tex. Riv. Civ. P. 736. [RR Vol. 8 Def. Exhibit 50]

2. Leath filed his action on July 1, 2008. [CR 7] When filed, Leath’s suit
abated the expedited foreclosure proceeding. Tex. R. Civ. P. 736(10).

3. Wells Fargo answered Leath’s petition. Wells Fargo’s live pleé,ding at the
time of trial was its First Amended Original Answer filed on September 22, 2008. [CR

10]
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4. The Court entered a scheduling order on October 6, 2008. [CR 12] The
scheduling order did not specify a date for designating expert witnesses outside of the
rules of procedure for a level 2 discovery case.

3. On November 2, 2010, Wells Fargo filed an objection to Leath’s expert
witness, Ann Piper. [CR 13] The court heard the motion before trial and denied Wells
Fdrgo’smotion. [CR 19, RR Vol. 2] Wells Fargo re-urged its motion to strike I.eath’s
expert witness. [CR 20] The Court heard the re-urged motion during the pre-trial phase
of the trial. [RR Vol. 3 Pg. 13, L. 17 - Pg. 21, L. 17, Pg. 22, L. 3 — Pg. 30, L. 6]' Wells
Fargo re-urged its request to strike the witness once more before the jury. The Court
overruled Wells Fargo’s motion. [RR Vol.3,Pg. 114, 1. 10 - 13]§

6. The litigants stipulated to the amount of reasonable and necessary
attorneys’ fees. Neither side agreed to the recoverability of the attorney’s fees. [RR.
Vol. 4 Pg. 126 L. 22 -Pg. 127 L. 18]

7. At the close of evidence, the case was submitted to the jury on the
following question: What was the fair market value of 936 Hickory Knob Circle, Cedar
Hill, Dallas County Texas on October 26, 20057 [CR 31] Wells Fargo objected to
submission of the charge. [RR Vol. 5 Pg. 4, L. 11-18]

8. The jury returned a verdict of $421,400.00. [CR 33; RR Vol. 5Pg. 44 1.. 3

~Pg. 45 L. 16]

' The facts involving the motion to exctude the testimony and report of Ann Piper are more fully
developed under Issue 111 infra.



9. On or about June 21, 2011 Leath filed a motion for entry of judgment. [CR
46] Wells Fargo responded in opposition and objection to the proposed judgment. [CR
39] |

10.  The Court entered judgment on July 8, 2011. The judgment voided Wells
Fargo’s lien, forfeited the principal and interest of the Home Equity Note and awarded
attorneys’ fees to Leath. [CR 62]

‘11.  Wells Fargo filed a motion to modify or reform the judgment on August 8,
2011. [CR 64] Wells Fargo filed its motion for new trial on the same date. [CR 68] The
motions were heard while the Court had plenary power. [RR Vol. 7, Pg. 1, L. 20-23]

The motions were overruled by operation of law.

12.  Wells Fargo appealed the trial court’s judgment. [CR 80]

Substantive Facts

13.  On October 26, 2005, Leath signed a home equity loan. The loan was
secured be his homestead. Leath signed a Home Equity Adjustable Rate Note in the
principal amount of $340,000.00; 80% of $425,000.00. [RR Vol. 8. Def Exhibit 1] The
Note contains express language for giving of notices. Paragraph 8 of the Note provides
that any notice that must be given to the Note Holder will be given by mailing it by first
class mail to the Note Holder at the address stated in §3(A) of the Note, or at a different
address if Leath was provided with a ditferent address. The address given in §3(A) of the

Note is Option One Mortgage Corporation P.O. Box 92103 Los Angeles, CA 90009-2103.



14.  To secure repayment of the Note, Leath executed a Deed of Trust granting

a first lien security interest in his homestead to the lender. [RR Vol. 8 Def. Exhibit 2]

15.  Of the money borrowed by Leath, $279,581.74 was used to retire a
preexisting loan made to Leath. [RR Vol. 8 Def. Exhibit 26, Plaintiff’s Exhibit 26; Vol.
3, Pg. 218, L. 21 — Pg. 219, L. 21] Leath received cash out from the loan of $51,978.31.

[RR Vol. 8 Def. Exhibit 26, Plaintiff’s Exhibit 7; Vol. 3, Pg. 221, L. 12-17]

16. In applying for and obtaining the loan, Leath signed the folléwin_g
instruments acknowledging the value of the property located at 936 Hickory Knob Circle,

Cedar Hill, Dallas County, Texas to be $425,000.00:

¢ Borrower’s and Lender’s Acknowledgement of Far Market Value. [RR Vol. 8
Def. Exhibit 15}; and

e Uniform Residential Loan Application. [RR Vol. §, Def. Exhibit 31]

17.  Leath further signed an‘ affidavit that when he made the loan that its
principal amount, when added to the principal balance of all other liens against the
homestead, did not exceed 80% of the fair market value bf the property on the date the
loan was made. [RR Vol. 8, Def. Exhibit 24] |

18.. The appraisal on the property, performed within a few days before the loan
agreements were signed valued the property at $425,000.00. [Vol. 8, Def. Exhibit 4] The
testimony of Wells Fargo’s expert, Clyde Crum validated th¢ appraisal amount. [RR Vol.

4, Pg. 104, L. 9-12] Leath testified at trial that he knew of the appraisal value before



signing the loan agreements. [RR Vol. 4, Pg. 14, L. 9 — 1. 12] When Leath knew of the
appraisal amount he did not dispute it. [RR Vol. 4, Pg. 20, L. 17- Pg. 21, L. 13]

19.  Attrial, Leath stated that he did not know the value of the realty at the time
the loan was made. [RR Vol. 4 Pg. 11, L. 9—11]. Leath acknowledged that the loan was
made on the value — acknowledged and undisputed when the loan closed — based on the
$425,000 appraisal. [RR Vol. 4, Pg. 23, L. 22 - 25]

20.  On April 18, 2003, an appraisal of the property associated with a previous
loan was performed that set the value of the property at $350,000.00 while the property
was under demolition. [RR Vol. &, Plaintiff’s Ex. 10] Wells Fargo’s expert witness
testified that when he placed a value on the property of $425,000.00 on October 11, 2005,
the property was in excellent, like new condition. [RR Vol. 4 Pg. 98, L. 4-19]

21.  Prior to bringing his suit, [eath sent a letter to Option One Mortgage Corp.
requesting a loan modification. [RR Vol. 8, Def. Exhibit 48] Leath supplemented the
letter stating that the reason for his financial hardship was because his adjustable rate loan

adjusted to a higher rate. [RR Vol. 8, Def. Exhibit 49|

SUMMARY OF THE ARGUMENT

22. It was error for the court to rendef a judgment that went beyond a ﬁﬁding
and declaration as to the value of the property. Until the jury resolved the factual dispute
as to the value of the property at the time of the loan, whether the loan failed to comply
with the constitutional requirements for home equity loans was in dispute. In a

declaratory judgment proceeding, it was error for the court to declare that the other



elements needed to void the loan had occurred. The Court erred by signing a judgment
- that voided Wells Fargo’s lien and forfeited the loan. It was error to void the lien
without submission of ultimate issues to the jury, namely whether tﬁe Leath notified
Wells Fargo or its predecessor in accordance with statute and established precedent and
whether the bank failed to timey cure upon being noticed.

23.  The jury’s answer to the sole question presented was was rnadé on
insufficient evidence or was made against the great weight and preponderance of the
evidence and is manifestly unjust. The overwhelming weight of the evidence shows that
at the time the loan ws made.

24. It was error for the court to allow Plaiptiff“ s expert to testify. It was error
for the Court to allow the expert report of Ann Piper into the evidentiary record.
Allowing the expert to testify and the report into evidence probably caused the rendition
of an improper judgment.

25.  The court’s award of attorney’s fees solely to Plaintiff was not equitable
and just.

26.  Until the jury resolved the tactual dispute as to the value of the property at
the time of the loan, whether the loan failed to comply with the constitutional
requirements for home equity loans was in dispute. The Court accordingly erred in
rendering a judgment that denied Wells Fargo its right to assert its entitlement to

equitable subrogation for the credit extended to Leath through the October 26, 2005 loan.



ARGUMENT AND AUTHORITIES

ISSUE 1
THE COURT ERRED BY
SIGNING A JUDGMENT THAT WENT BEYOND
FINDING AND DECLARING THE VALUE OF THE PROPERTY

1. The judgment found that the home equity loan made in the amount of
$340,000.00 is greater than 80% of the fair market value of Leath’s homestead. The
Court found that Wells Fargo did not cure its failure to comply within 60 days of being
notified of the violation. Based on these findings, the Court signed a judgment declaring
that the Deed of Trust lien was void and of no effect. The Court declared that the
principal and interest on the home equity note was forfeited. Entry of the judgment was
error.

e Standard of Review — Declaratory Judgments

2. Declaratory judglﬁents are reviewed under the same standards as other
judgments and decrees. See Tex. Civ. Prac. & Rem. Code § 37.010; Federal Deposit Ins.
Corp. v. Projects American Corp., 828 SW.2d 771, 772 (Tex. App. Texarkana 1992, writ
denied). If reversal is warranted, the appellate Court can render judgment unless a
reﬁand is necessary for further proceedings. See Lone Star Gas Co. v. Railroad Comm'n
of Texas, 767 S.W.2d 709, 710 (Tex. 1989). Declaratory-judgment actions are intended
to determine the rights of parties when a confroversy has arisen, before any wrong has
actually been committed, and are preventative in nature. Montemayor v. City of San

Antonio Fire Dep't., 985 SW.2d 549, 551 (Tex. App.--San Antonio 1998, pet. denied).



e Leath’s legal Theories

3. Leath’s live pleading asserted two causes of action. [CR 7] The Court
directed a verdict on one of Leath’s theories: usury. [RR Vol. 4, Pg. 127, L. 22 - Pg.
128, L. 13]

4, The other theory pled by Leath was for declaratory judgment. Leath sought
a declaration that the principal amount of the debt secured by Wells Fargo’s lien
exceeded 80 percent of the market value of the homestead on the date the loan was made.

5. In his prayer, Leath prayed fhat the Court forfeit the principal and interest
under the extension of credit.

6. The gravamen of Leath’s complaint is that when he borrowed $340,000.00,
[RR Vol. 8, Def. Exhibit 1] the value of his homestead was less than the $425,000.00
amount he previously swore was the fair market value. [RR Vol. 8, Defendant’s Exhibit
15]

# The Texas Constitution

7. Article XVI §50(a)(6) of the Texas Constitution details the terms and
conditions of a home equity loan and the rights and obligations of the borrower and
lender. T ex. Const. art. XVI, § 50(a)(6)(4)-(Q). Among the provisions is the requirement
that the principal amount of the loan, when added to the aggregate totai of the outstanding
principal balances of all other indebtedness secured by valid encumbrances of record
against the homestead does not exceed 80 percent of the fair market value of the

homestead on the date the extension of credit is made. Tex. Const. art. XVI, §

50(a)(6)(B).

10



8. A Texas home equity loan is forfeited if the lender fails to comply with: the
lender or holder’s obligations under the Constitution, and the lender or holder fails to
comply not later than the 60" day after the lender or holder is notified by the borrower of
the lender’s failure to comply. Tex. Const. art. XVI, § 50(a)(6)(Q)(x). Doody v.
Ameriguest Mortgagé Company, 49 S.W.3d. 342 (Tex. 2001).

» Leath’s burden of proof

9. To be entitled to a declaration that this home equity loan is invalid and to a
jiudgment declaring the loan forfeited, Leath had to conclusively establish a three part
test:

» the loan failed to comply with the constitutional requirements;

e rcasonable steps were taken to notify the lender of the alleged failure to Comply by
identifying the borrower, identifying the loan and providing a description of the
alleged failure to comply; and

s the lender or holder failed to timely cure upon being noticed.

Tex. Admin. Code §153.91; See also, Curry v. Bank of America, 232 S.W.3d 345, 352-53
(Tex. App. Dallas, 2007 pet. denied).

10.  Leath’s live pleading [CR 7] contained no averment that conditions
precedent occurred. Performance of any condition precedent is an essential element of
the plaintiff's case. Trevino v. Allstate Ins. Co., 651 SW.2d &8, 11 (Tek. App.--Dallas
1983, writ ref'd n.r.e.). If a plaintiff pleads generally the performance or occurrence of
conditions precedent, the plaintiff need only prove performance of those conditions
specifically denied by the defendant. 7Tex. R. Civ. P. 54. But if a plaintiff fails to plead

performance of the conditions precedent the plaintiff is then held to his burden of proof,

11



including the performance of all conditions precedent. Failure to establish one of several
essential elements of any cause of action bars recovery even though all other elements
may be established. The law is clear that performance of a condition precedent 1s an
essential element of the plaintiff's case on which the plaintiff has the burden of proof
unless he alleges performance of all conditions precedent and the defendant fails to deny
specifically performance of the conditions, as required by rule 54. Trevino, 651 S.W.2d at
12. Although Leath’s pleading avers that Defendant — Wells Fargo — was notified of the
failure to comply, no conditions precedent are pled. Wells Fargo’s live pleading [CR 10]
specifically denied that conditions precedent necessary for Leath’s recovery were
satisfied. Accordin.gly, Leath’s burden under Curry and the Texas Administrative Code
to prove notice to his lender or holder was squarely a controlling fact issue in the
proceeding.

11, Wells Fargo’s general denial placed Leath in the position of having to
prove every matérial fact of his cause of action. Tex. R. Civ. P. 92. A general denial pﬁts
plaintiff on proof of every fact essential to his case and issue is joined on all material
facts asserted by plaintiff, except those which are required to be denied under oath. Shell
Chemical Co. v. Lamb, 493 S.W.2d 742, 744 (Tex. 1973).

e Did the loan fail to comply with the constitutional requirements?

12.  The first material fact that Leath had to establish was that the loan failed to
comply with the constitutional requirements for home equity loans. The element is
cru;:ia]. Without its proof, whether notice and opportunity to cure were sent 1s academic.

As an action for declaratory judgment, the Court had the authority to determine a limited

12



issue, namely whether the loan violated the Constitution. Tex. Civ. Prac. & Rem. Code
§37.003, §37.004. The only issue submitted to the jury was on the question of the value
of the property, i.e., validity. Until the jury answered the controverted issue of value,
there was no establishment of the first prong of the Curry burden — that the loan was
invalid. See, Doody v. Ameriquest Mortgage Company, 49 S.W.3d. 342 (Tex. 2001).”
Wells Fargo challenged Leath’s allegation that the loan was invalid by defending the suit,
challenging and controverting Leath’s proof. Until the jury answered the question put to
it, only speculation and allegation existed on whether the loan violated the Constitution.

13.  Armed with an answer to the question of validity, an appropriate judgment
for the case should have stopped after the Court’s finding that the loan amount of
$340,000.00 was greater than 80% of the fair market value of the property on October 26,
2005. All of the other decrees and declarations of the court are not supported by the
evidence and were not ripe for adj udication.’

14.  The issue of the value of the property on the date of the loan’s closing was
challenged. Wells Fargo asserted the value to be $425,000.00, the agreed upon value at
the time of the loan’s closing. Evidence on both sides of the value issue was presented
to the jury and was an ultimate issue determined by the jury. [RR Vol. 8 Def. Exhibits 4,

15,24,26,31; Vol. 4, Pg. 104, 1. 9-12; Vol. 4 Pg. 11, L. 9-11}

* Doody expressly adopted respondent, Ameriquest’s arpument in the case that a lender does not forfeit any rights,
including its lien rights, if it corrects mistakes “...upon learning of their existence...” Doody v. Ameriguest, 49
S.W.3d at 345 {emphasis added).

¥ Save the declaration on attorneys’ fees discussed below.

13



¢ Did Leath provide Option One a description of the alleged failure to comply?

15, The trial court's judgment contains an express finding that “Defendant” did
not cure its failure to comply withiﬁ 60 days of being notified of the violation. Wells
Fargo objected to the inclﬁsion of this finding in the judgment. [RR Vol. 6 Pg. 11, L. 7—
Pg. 16.1.3].°

16.  Leath elicited no evidence or at the most controverted evidence to show
that he gave notice to Option One or Wells Fargo of a failure to comply with an
obligation. Without evidence of reasonable notice given and without a jury finding that
notice was given and that a lender or holder failed to comply, the Court erred in entering
a judgment invalidating the lien and forfeiting the loan.

17. The evidence Leath submitted regarding notice and cure was challenged
and controverted by Wells Fargo. [RR Vol. 4, Pg. 114; L.11~-Pg. 118, L. 5; RR Vol §,
Def. Exhibits 48 and 49.] On cross examination, Wells Fargo challenged Leath to
provide the notiées sent to Option One regarding the loan and the value of the property.
[RR Vol. 4, Pg. 31, L. 23 — Pg. 35, L. 24] Leath never responded with any evidence
showing the notice allegedly given to Option One notwithstanding the invitation for him
to do so. The only evidence of notice of correspondence with Option One, the entity to

receive notice in accordance with the note [RR Vol. 8, Def. Ex. 1] was Defendant’s

* On May 31, 2011, prior to submitting the judgment the Court ultimately signed, Leath’s counsel faxed Wells
Fargo’s counsel a draft motion for final judgment and a draft final judgment for review along with a cover letter.
The instruments were not filed with the court. The initial judgment proposed by Leath [App. Tab 8} did not request
the finding and was only requested after Wells Fargo brought the Court’s attention to the issue in its Response in
Opposition to Motion for Entry of Judgment. [CR 39] Leath’s motion for final judgment attached in the appendix is
not part of the clerk’s record. The motion and its attachments were not filed by Leath with the Court. A copy is
included in the appendix for the Cowt’s convenience. Counsel referred specifically to this form of judgment in
argument to the conrt for entry of judgment. [RR Vol. 6, Pg. 10, L 21-Pg 11, L 6]
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exhibits 48 and 49. [RR Vol. 8 Def. Exhibits 48 and 49] Those exhibits, sent to Briana
Lucio with Option One and copied to Senator Royce West cite .tO an April 18, 2003
appraisal [RR Vol. § Plaintiff’s Ex. 10] and not to the valuation by Clyde Crum dated
October 11, 2005 [Vol 8, Plaintiff’s Ex. 6]; a date right before the loan closed on October
26, 2005. It cannot be said from Leath’s letter and the supplement that the reason for the
correspondence was because the property was overvalued and contrary to the
Constitution. To the contrary, a plain reading of Exhibit 48 indicates that it was sent to
explain Leath’s “...delinquency/inability to satisfy my mortgage obligations.” [RR Vol.
8, Defendant’s Exhibit 48] And the reason for the supplement [RR Vol. &, Defendant’s
Exhibit 49] was again, not because Leath was complaining about the property’s value,
but to add to the reasons he gave for his delinquency.in Exhibit 48. And this time, in
Exhibit 49, Leath gives an additional reason why he needed a loan modification, namely
because his note was an adjustable rate ﬁote, and the rate adjusted upward causing him
ﬁnandial hardship.

18.  Conflicting evidence of probative value raises a fact issue which should be
presented to the jury for determination. See, Texas Emplovers Ins. Assn. v. Page, 553
S.W.2d 98, 102 (Tex. 1977); King v. Fisher, 918 S.W.2d 108, 112 (Tex.App.--Fort Worth
1996, writ denied). Facts may be established as a matter of law if evidence in the record
is uncontroverted. See, Custom Leasing, Inc. v. Texas Bank and Trust Co., 516 S.W.2d
138, 144 (Tex. 1974).

19.  There 1s an exception to this rule. Where the testimony of an interested

witness 1s not contradicted by any other witness, or attendant circumstances, and the
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same is clear, direct and positive, and free from contradiction, inaccuracies, and
circumstances tending to cast suspicion thereon, it is taken as true as a matter of law.
Ragsdale v. Progressive Voter’s League, 801 S.W.2d 880, 882 (Tex. 1990), citing
Cochran v. Woolgrowers Central Storage Co., 166 S.W.2d 904, 908 (1942). Whether
notice to cure was provided — an ultimate fact necessary for Leath to meet his burden of
proof — was controv.erted and not established as a matter of law. Leath’s testimony was
not clear, direct and positive on the issue. Leath’s burden to show that he notified Option
One was not established as a matter of law. Garcia v. Gomez, 319 S.W.3d 638, 642 (Tex.
2010), citing Cochran v. Woolgrowers Central Storage Co., 166 S. W.2d 904, 908 (1942).

20.  Leath proffered no evidence showing notice to cure. Any evidence
submitted that may have touched on the issue was not clear, direct and positive. Nor was
it free of inaccuracy. The language and tone of the letters to Briana Lucio [RR Vol. §,
Def. Exhibit 48 and 49] are evidence of attendant circumstances, including Leath’s want
for a loan modification and his explanation of a “key reason” for his hardship. The fact
that Leath had the right to cancel the loan when he made it [RR Vol. § Defendant’s Ex.
36] and that he accepted the loan and the cash out. [RR Vol. 8 Def. Exhibit. 26.; Vol. 3
Pg. 221, L. 12 — L. 17] cast suspicion on the circumstances. Leath’s submission of an
earlier appraisal [RR Vol. 8, Plaintiff’s Exhibit 10] as providing notice to Option One is
inaccurate, in that it refers to an appraisal that Leath’s lender didn’t agree with in making
the October 26, 2005 loan. The appraisal was from 2003 and conditional. There was no
evidence that the earlier appraisal was relied on by Leath’s lender in making the October

26, 2005 loan. According to the report of Clyde Crum and his testimony, the property
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was in excellent condition when he appraised it. [RR Vol. 8, Def. Exhibit 41 Vol. 4, Pg.
97,L.17-Pg. 98, 1. 191

21.  If notice was provided to Option One, whether the notice was the result of
Leath’s “reasonable steps” was never offered. One form of notice that Leath argued he
provided to Wells Fargo (as opposed to Option One — the party who waé to receive notice
as stated in the Note [RR Vol 8, Def. Exhibit 1]) was his pleading in the previous home
equity case. At the hearing on Leath’s motion for final judgment [CR 46; RR Vol. 6, Pg.
10, L. 7-14] Leath argued that filing an answer on April 3, 2008 in a rule 736 home
equity proceeding was indicative of reasonable steps taken to notify the lender or holder
of a failure to comply with the Constitution. He argued that his answer in a proceeding
where the applicant was seeking to foreclose a loan that funded 2 years and 6 months
(890 days) prior, after he received the loan proceeds (including $51,978.31 in cash)
showed reasonable steps taken. As a general rule, pleadings in a pending cause, even
though they are verified, are not admissible in evidence to prove the facts alleged therein.
Kroger Co. v. Warren, 410 S.W.2d 194, 196 (Tex. Civ. App. Tyler 1966).

22.  Another compelling fact weighing heavily against this argument 1s that
when Leath was facing foreclosure, he changed horses. First he complained that he
needed a loan modification because he was in financial straits and burdened by the loan.
[RR Vol. Def. Exhibits 48 and 49] Then he says, well no it was really because the
property was valued too high. Wells Fargo submits that the issue should have gone to the

jury and that it was error for the court to unilaterally decide this controlling fact issue.
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¢ Welis Fargo’s Objection to the charge
23, Rule 279 directs courts on how to proceed when an element of a ground of
recovery is omitted from a jury charge:

Upon appeal all independent grounds of recovery or of defense not
conclusively established under the evidence and no element of which is
submitted or requested are waived. When a ground of recovery or defense
consists of more than onc clement, if one or more of such elements
necessary to sustain such ground of recovery or defense, and necessarily
referable thereto, are submitted to and found by the jury, and one or more
of such elements are cmitted from the charge, without request or objection,
and there is factually sufficient evidence to suppert a finding thereon, the
trial court, at the request of either party, may after notice and hearing and at
any time before the judgment is rendered, malke and file written findings on
such omitted element or elements in support of the judgment. If no such
written findings are made, such omitted element or elements shall be
deemed found by the court in such manner as to suppert the judgment. A
claim that the evidence was legally or factnally insufficient to warrant the
submission of any guestion may be made for the first time after verdict,
regardless of whether the submission of such question was requested by the
complainant,

24, Omne or more of the elements needed for Leath to sustain his burden under

Curry and the Texas Admin. Code § 153.91 were not submitted to the jury. For the Court
to be able to make the finding and judgment there must be an absence of an objection to
submission of the charge. Wells Fargo objected:

THE COURT: Counsel, yvou have -- the Court has provided you -- and we're

outside the presence of the jury -- with a copy of the Court's proposed charge.

I'll now hear from the plaintiff on any objections or submissions.

MR. WITHROW: No objections or submissions, Your Honor.

THE COURT: Okay. Mr. Negriﬁa on behalf of the defendant?

MR. NEGRIN: Just for the record, Your Honor, ves, [ do object to the
submission of the charge to the jury, and to the question as worded. This case,
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if it goes in terms of value, will not fully resolve all of the disputes under the
dec action. The Court, of course, has the discretion.

THE COURT: All right. Overruled. Brihg in the jury.
[RR Vol. 5, Pg. 4, L. 2-1§]

25.  There should be but one test for determining if a party has preserved error
in the jury charge, and that is whether the party made the trial court aware of the
complaint, timely and plainly, and obtained a ruling. The more specific requirements of
the rules should be applied, while they remain, to serve rather than defeat this principle.
In this case, Wells Fargo met this test. State Dep 't of Highways & Pub. Transp. V. Payne,
838 S.W.2d 235, 241 (Tex. 1992). |

26. Next, assuming that Wells Fargo’s objection is insufﬁc.ieht, the evidence
on the omitted elements required to make the ﬁnding must, according to rule 279, be
“factually sufficient.” Should this Court determine that the objection to submission of the
charge was inadequate, this Court must then defermine whether there is evidence to
support a deemed finding that notice to cure was provided to Wells Fargo or Option One.
In the Interest of JF.C., 96 8, W.3d 256, 263 (Tex. 2002).

27.  In addition to claiming that his pleading showed reasonable steps to notify
the lender or holder, [RR Vol. 6, Pg 10, L 7] Leath cited the Court to a letter sent by
prior counsel for Leath regarding the property’s valuation. Leath’s counsel admitted to
the Court that the letter attached to his motion for entry of judgment was not presented to
the jury. [RR Vol 6, Pg. 9, L. 23 - Pg. 10, L.. 2] In the letter counsel speaks about was

never seen by the jury and the first time the letter was brought to the Court’s attention
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was at the hearing on Leath’s request for entry of judgment. [RR Vol 6, Pg. 9, L. 23 —
Pg. 10, L. 2] See, note 4, above.

28.  Next, Leath argued that the Court could find the missing elements of
Leafh’s cause of action because the notice and cure provisions of the Constitution, the
Curry burden of proof and Tex. Admin. Code §153.91 were affirmative defenses that
were required to be raised in a responsive pleading. The argument is not in accord with
this court’s Curry opinion. Leath cites no authority for his position that Wells Fargo had
the burden of proof on the requirement to show that the loan satisfied the constitutional -
prov‘isions. In addition to this Court, at least one other Texas Court relieves Wells Fargo
of that burden, holding that judicial economy dictates that the few requirements that are
contested rather than the many that are not should be the focus of litigation questioning
the validity of a home equity loan.” Curry and Tex. Admin. Code §153.91 place the
burdens squarely on Leath.

29, Inajury trial, each litigant has the legal right to have the jury pass upon the
essential issues of fact raised by the pleadings and the evidence which are sufficient to
form the basis of a judgment. Wichita Falls & Oklahoma Ry.Co. v. Pepper, 135 SW.2d
79, 85 (Tex. 1940). Leath pled and produced evidence on the issue of the value of the
property relative to the amount of the loan. Only controverted evidence was elicited at
trial on the element of notice and cure; yet, despite the direction by Tex. R. Civ. P. 277

for the court to submit the controlling issues raised by the pleadings and the evidence, the

* Wilson v. Aames Capital Corporation, 2007 Tex.App. LEXIS 8345. A capy of the Lexis version and the
Memorandum Opinion from the 14™ Court of Appeals are in the appendix. [App. Tab 9]
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1ssue of notice and cure was omitted from the court's charge. Leath made .no request for
the submission, or even any objection to the omission of the issue. Tex. R. Civ. P. 279
requires the party relying on the issue to request, on penalty of waiver, the issue's
submission in substantially correct wording. Under the rule, waiver would not occur if
the omitted issue is a component element of a ground of recovery or defense partially
submitted.and the issue is omitted without a request therefore by the party relying on it or
an objection by the party opposing rhé issue. In that situation, the omitted jury issue is
subm]'tt(;,d to the trial court for resolution. Wilson v. Remmel Cattle Co., Inc., 542 S W.2d
938, 942 (Tex.Civ.App. -- Amarillo 1976, writ ref'd n.r.e.). Here, however, although it
had no duty to do so, Wells Fargo objected to the omission of the issue, [RR Vol. 5, Pg.
4, L. 11- 18] and its objection precluded any finding by the trial court on the eleﬁent not
submitted to the jury. Petroleum Anchor Equipment, Inc. v. Tyra, 419 SW.2d 8§29, 834
(Tex. [967). Consequently, Leath waived one of the controlling issues upon which he
relied for recovery and, by doing so failed to meet the burden placed on him by the law.
Wichita Falls & Oklahoma Ry.Co. v. Pepper, supra, at 85.

30.  There being no establishment that Leath noticed Option One — a lender or
holder of the note with a description of the alleged failure to comply, the Court erred in

entering a judgment that the lien was invalid and the loan forfeit.
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ISSUE II
THE JURY’S ANSWER TO THE SOLE QUESTION PRESENTED
WAS MADE ON INSUFFICIENT EVIDENCE OR WAS MADE AGAINST
THE GREAT WEIGHT AND PREPONDERANCE OF THE EVIDENCE AND IS
MANIFESTLY UNJUST
¢ Standard of review

[.  When reviewing a claim that the evidence is factually insufficient to
support a jury finding, the court of appeals must first examine all of the evidence. Loffon
v. Texas Brine Corp., 720 S.W.2d 804, 805 (Tex. 1986); Hollander v. Capon, 853
S.W.2d 723, 726 (Tex. App.--Houston [1st Dist.] 1993, writ denied). After considering
and weighing all of the evidence, the verdict should be set aside if the evidence is so
 weak .or the finding is so against the great weight and preponderance of the evidence that
it is clearly wrong and unjust. Cain v. Bain, 709 SW.2d 175, 176 (Tex. 1986);
Hollander, 853 S.W.2d at 726. Evidence is legally insufficient when (a) there is a
complete absence of evidence of a vital fact; (b) the court is barred by rules of law or of
évidence from giving weight to the only evidence offered to prove a vital fact; (¢) the
evidence offered to prove a vital fact is no more than a mere scintilla; or (d) the evidence
conclusively establishes the opposite of the vital fact. Cont'l Dredging, Inc. v. De
Kaizered, Inc., 120 S.W.3d 380, 387-388 (Tex. App. Texarkana 2003), citing
Uniroyal Goodrich Tire Co. v. Martinez, 977 S.W.2d 328, 334 (Tex. 1998). More than a
scintilla of evidence exists when the evidence supporting the finding, as a whole, rises to

a level that would enable reasonable and fair-minded people to differ in their conclusions.

Burroughs Wellcome Co. v. Crye, 907 S.W.2d 497, 499 (Tex. 1995). When deciding a
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no-evidence point, this Court must consider all the evidence in the record in the light
most favorable to the party in whose favor the verdict has been rendered. Merrell Dow
Pharms., Inc. v. Havner, 953 S.W.2d 706, 711(Tex. 1997).

2. After reviewing the evidence, if this Court finds some probative evidence,
the court is to test the factual sufficiency of that evidence by examining the entire record
to determine whether the finding 1s clearly wrong and unjust. When considering a factual
sufficiency challenge to a jury's verdict, the Couwrt must consider and weigh all of the
evidence, not just that evidence which supports the verdict. Maritime Overseas Corp. v.
Ellis, 971 S.W.2d 402, 406-07 (Tex. 1998). This Court can set aside the verdict only if it
is so contrary to the overwhelming weight of the evidence that the verdict is .clearly
wrong and unjust. /d. at 407; Cain v. Bain, 709 S.W.2d at 176.

3. The single Jury Question asked:

What was the fair market value of 936 Hickory Knob Circle,
Cedar Hill, Dallas County Texas on October 26, 20057

4, The jury answered $421,400.00. [CR 33] In ligﬁt of the entire record, the
jury’s answer was so against the great weight and preponderance of the evidence that it is
clearly wrong or unjust. The issue was preserved for appeal through Wells Fargo’s
motion for new trial. CR 68. |

5. The evidence adduced at trial included numerous instances where the
$425,000.00 value was expressly stated as Leath’s positive assertion. In spite of the

instruments, Leath controverted his own sworn statements and affidavit.
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6. Defendant’s Exhibit 15 [RR vol. 8, Def, Exhibit 15] is captioned
Borrower’s and Lender’s Acknowledgement of Fair Market Value. The exhibit is signed
and sworn to by Leath.  In it he swore that the fé,ir market value of the property on
October 26, 2005 was $425,000.00.

7. Most importantly, the amount of the loan is undisputed: $340,000.00. [RR
Vol. 8, Def. Ex. 1]. $340,000.00 is 80 percent of $425,000.00. Leath testified that the
loan was made and that he received the cash out portion of the funds specified in the
HUD-1 [RR Vol. 8. Def. Exhibit 26; Vol. 3, Pg. 221, L.. 12-17]. |

8. Leath signed a Texas Equity Loan Affidavit. It contained the following
paragraph:

“The principal loan amount for this Texas Equity Loan mortgage,
when added to the principal balances of all other liens against the
Affiants homestead, does not exceed 80% of the fair market value
on the date that this extension of credit is made. The Lender and the
Affiants have signed a written acknowledgement as to the fair
market value on the date that this extension of credit is made.”

[RR Vol. 8, Def. Ex. 24]
9. Leath signed a Uniform Residential Loan Application containing the
following acknowledgement:

Each of the undersigned specifically represents to Lender and to
Lender's actual or potential agents, brokers, processors, attorneys,
insurers, servicers, successors and assigns and agrees and
acknowledges that: (1) the information provided in this application is
true and correct as of the date set forth opposite my signature and that
any intentional or negligent misrepresentation of this information
contained in this application may result in civil liability, including
monetary damages, to any person who may suffer any loss due to
reliance upon any misrepresentation that [ have made on this
application, and/or in criminal penalties including, but not limited to,
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fine or imprisonment or both under the provisions of Title 18, United
States Code, Sec. 1001, et seq.; (2) the loan requested pursuant to this
application (the "Loan") will be secured by a mortgage or deed of trust
on the property described herein; (3) the property will not be used for
any illegal or prohibited purpose or use; (4) all statements made in this
application are made for the purpose of obtaining a residential
mortgage loan; (5) the property will be occupied as indicated in this
application; (6) any owner or servicer of the Loan may verify or
reverify any information contained in the application from any source
named in this application, and Lender, its successors or assigns may
retain the original and/or electronic record of the application, even if
the Loan is not approved; (7) the Lender and its agents, brokers,
msurers, servicers, successors, and assigns may continuously rely on
the information contained in the application, and I am obligated to
amend and/or supplement the information provided in this application
if any of the material facts that [ have represented herein should change
prior to closing of the Loan; (8) in the event that my payments on the
Loan become delinquent, the owner or servicer of the Loan may, in
addition to any other rights and remedies that it may have relating to
such delinquency, report my name and account information to one or
more consumer credit reporting agencies; (9) ownership of the Loan
and/or administration of the Loan account may be transferred with
such notice as may be required by law; (10) neither Lender nor its
agents, brokers, insurers, servicers, successors or assigns has made
any representation or warranty, express or implied, to me
regarding the property or the condition or value of the property;
and (11) my transmission of this application as an "electronic record”
containing my "electronic signature," as those terms are defined in
applicable federal and/or state laws (excluding audio and video
recordings), or my facsimile transmission of this application containing
a facsimile of my signature, shall be as effective, enforceable and valid
as if a paper version of this application were delivered containing my
original written signature. (emphasis added).

[RR Vol. 8, Def. Ex. 31]

10.  Exhibit 31, signed by Leath, provided a stated present fair market value of
$425,000.00. The loan application was signed on October 26, 2005. At trial, Leath
testified that he signed the loan application. He acknowledged the value placed on the

homestead as stated in the application and he agreed that his lender was allowed to rely
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on the representations made in the application. [RR Vol. 3, Pg. 222, L. 20 — Pg. 224, L.
1; Pg. 224, 1.. 14 - 24]

11.  Clyde Crum’s appraisal placed a value of $425,000.00 on the property.
[RR Vol. 4, Pg. 104, L. 9-12; Vol. 8, Def. Ex. 4. Plaintiff’s Ex. 6].

12.  In spite of all the evidence presented to the jury, as well as Leath’s
testimony that he didn’t know what the property’s value in 2005 and relied on appraisals
for the value, [RR. Vol. 4, Pg. 11, L. 9 — 16], the jury found a value in response to the
question asked of it of $421,400. The evidence was legally insufﬁéient. It was clearly
wrong and unjust.

Issue 11

THE COURT ERRED IN ALLOWING THE TESTIMONY
OF ANN PIPER AND ADMISSION OF HER VALUATION REPORT

L. The proceeding was filed on July 1, 2008. Discovery in the case was
governed by a Level 2 discovery control plan. [CR 12] Written discovery began on
November 26, 2008 when Wells Fargo served requests for production and for disclosure.
[App. Tab 31" The due date of the first response to written discovery was December 29,
2008. Nine monthsrfrom December 29, 2008 was September 29, 2009, which is when

the discovery period ended. Tex. R, Civ. P. 190.3(b)(1}(B)(7i).

2. On December 23, 2008, Leath submitted his response to Wells Fargo’s

requests for disclosure and requests for production. The responses to the requests for

¢ The certificate of written discovery filed with the trial court was not part of the original clerk’s record.
On January 20, 2012, Wells Fargo sent a letter to the trial court clerk requesting that the record be
supplemented to include the certificate of written discovery. A file copy of the certificate is included in
the appendix.
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disclosure listed no retained experts, and only listed plaintiff’s counsel as an expert

witness on attorneys’ fees. [App. Tab 4]

3. Plaintiff’s deadline to designate experts was 90 days before the end of the
discovery period. The discovery period ended on September 29, 2009. Ninety days prior
to the close of discovery was July 1, 2009. Tex. R. Civ. P. 195.2(a). No discovery was
conducted in the case after the discovery deadline.

4. Wells Fargo’s requests for production. [App. Tab 5] requested specific

documents and tangible things regarding experts and expert testimony:

¢ Request number 65 requested plaintiff to produce all reports of each expert which
were prepared for the Plaintiffs or on behalf of Plaintiff. Plaintiff’s response:

“No expert’s reports except attorney fees.”’

e Request number 70 requested production of all notes, records, reports,
memoranda, compilations of data, and letters of each person Leath would call as
an expert witness in the trial of the case. Leath’s response:

“None except attorney fees. Object to any request for attorney-client privileged
documents.”

s Request number 72 requested production of all documents evidencin.g or
pertaining to communications with each person Leath would call as an éxpert
witness in the trial of this case. Leath’s response:

“'See response fo #7(} above. " 1.e., None except attorney fees.
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Request number 73 requested production of all documents, tangible things and
visual representations reviewed or relied upon by each person Leath would call as
an expert witness in the trial of this case. Leath’s response:

“See response to #70 above.)) 1.e., None except attorney fees.

Request number 74 requested production of all documents, tangible things and
visual representations that Leath provided to each person he would call as an
expert witness in the trial of this case. Leath’s response:

“See responﬁe to #70) above.)) 1.e., None except attorney fees.

Request number 75 requested prod‘uctién of copies of the curriculum vitae of
Leath’s testifying experts. Leath’s response:,

“See attached.” The only CV attached was that of plaintiff s counsel.

Request number 76 requested production of all documents, visual representations
and tangible things, inéluding all tangible reports, physical models, compilations
of data and other materials prepared by an expert or for an expert in anticipation of
the expert’s trial or deposition testimony. Plaintiff’s response:

“See response to #70 above.)) i.e., None except attorney fees.

Request number 77 requested production of all papérs, books, tests, writings,
drawings, charts, photographs, literature, or learned treatises that Leath would
introduce into evidence or upon which Leath’s expert(s) would base opinion
testimony in the trial of the case. L.eath’s response:

*

“See response to #70) above.” 1.e., None except attorney fees.

28



¢ Request number 78 requested production of all models, visual aids, experiments,
documents, or other writings or any item of demonstrative evidence prepared or
preserved by Leath, his experts or any other person other than Leath’s attorney,
acting on Leath’s behalf that will be exhibited to the jury or offered into evidence
in the trial of the case. Leath’s response:

¥

“See response to #70) above.” 1.e., None except attorney fees.

5. On Augusf 24, 2010, 419 days past the date to designate expert witnesses,
Leath served supplemental discovery responses [App. Tab 6]” which identified Ann Piper
as his expert witness. The supplemental response merely identified Ann Piper as an
expert witness and the general subject matter of her testimony. The supplement

contained no report of Ann Piper and although discovery was closed, stated that Ms.

Piper was available for deposition.

6. Wells Fargo’s requests for production were never supplemented to include
the information requested concerning Leath’s experts. Yet Ann Piper’s report indicates
that she relied on documenté and other things in making her report that had not been
produced .in response to Wells Fargo’s requests for production. [RR Vol. 8, Plaintiff’s
Exhibit 1]

7. The Court’s October 6, 2008 scheduling order [CR 12] required that any

objection or motion to exclude or imit expert testimony due to qualification of the expert

" The supplemental responses and the second supplement are captioned as “Plaintiff’s Supplemental
Discovery Responses” and “Plaintiff’s Second Supplemental Discovery Responses,” respectively.
Neither specify what discovery is being supplemented.
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or reliability of the opinion were to be filed no later than seven days after the close of the
discovery period, or the objection was waived, except for the sanction of exclusion under
rule 193.6. Wells Fargo brought its motion to strike the expert CR 13 and its re-urged
motion CR 20 at a time outside the deadline for objecting because Leath did not
designate his expert witness within the discovery period. Wells Fargo brought its motion
and re-urged motion to strike within a reasonable time after receiving the designation and
report.

8. The Court conducted a hearing on the motion to strike on December 14,
2010. [RR Vol. 2] At the hearing, the arguments for striking the witness were explained
to the court. RR Vol. 2, Pg. 4, L. 11 ~ Pg. 9, 1. 19. The Court denied lthe motion to
strike. The Court made no express findings of good cause or lack of unfair surprise.

9. A few days after the hearing, namely December 20, 2010 [App. Tab 7]
Leath provided the expert réport of Ann Piper. The report was provided 537 days past
the deadline to designate expert witnesses. The report was attached to Leath’s second
supplemental discovery responses. [App. Tab 7] A review of the report [RR Vol 8§,
Plaintiff’s Exhibit 1] indicates that it was signed on December 14, 2010. The report was
not delivered until six days later, namely via fax on December 20, 2010. Further review
of the report indicates that the property that is the subject of the report and this litigation
was inspected more than five months prior to the date the report was signed. Ms. Piper
inspected the property for use in her report on July 9, 2010. [RR Vol 8, Plaintiff’s

Exhibit 1- page 4]
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10.  Having received the report, Wells Fargo re-urged its motion to strike and
included Daubert/Robinson objections. [CR 20] The Court heard Wells Fargo’s
arguments in support of its re-urged motion immediately before trial. [RR Vol. 3, Pg, 13,
L.17-Pg. 21, L. 16, Pg. 22, L. 4 — Pg. 24, L.. 7] At the hearing the court reviewed Ann
Piper’s report [RR. Vol. 8, Plaintiff’s Ex. 1] including Wells Fargo’s Daubert/Robinson
objections. The Court made no definitive ruling on the motion. Once Ms. Piper was
called to the witness stand, Wells Fargo objected again and the court overruled the
objection, allowing Ms. Piper to testify. [RR Vol. 3, Pg. 114, L. 10-13] Wells Fargo
objected to entry of the report into evidence. [RR Vol. 3, Pg. 125, L. 22 — Pg. 126, L. 1]

11. The court erred in failing to exclude the testimony and report of Ann Piper
and allowing her repoﬁ into the evidentiary record.. The late disclosure of Ann Piper did
not comply with 7ex. R. Civ. P. 193.5, as the designation was not made reasonably
promptly after the party discovers the need for such a response. Moreover, the only
issue presented to the jury was a question on the value of the property. Accordingly,
value and a valuation expert was always been an issue in the case, and the only issue.
Leath’s failure to designate timely and to supplement timely was inexcusable.

® Standard of review

12. A party who fails to respond to or supplement his response to a discovery
request shall not be entitled to offer testimony of a witness haviﬁg knowledge of a
discoverable matter unless the trial court finds good cause suificient to require admisston
or determines the other party will not be unfairly surprised or prejudiced. Tex. R Civ. P.

193.6 (a). When an objection 15 made to an unidentified witness, the burden to establish
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good cause or lack of surprise or prejudice is on the party offering the witness. Tex. &,
Civ. P. 193.6 (b). The trial court has discretion to determine whether the offering party
met this burden. Dolenz v. The State Bar of Texas, 72 S.W.3d 385, 387 (Tex.App.-Dallas
2001,. no pet.). A trial court’s discovery rulings are accordingly reviewed under an abuse
of discretion standard. Avary v. Bank of America, N.A., 72 SSW.3d 779, 787 (Tex. App.-
Dallas 2002, pet. denied).

13.  Rule 193.6 provides:

(a) party who fails to make, amend, or supplement a discovery response in a
timely manner may not introduce in evidence the material or information that was not
timely disclosed, or offer the testimony of a witness (other than a named party) who was

not timely identified, unless the court finds that:

(1) there was good cause for the failure to timely make, amend, or supplement the
discovery response; or

(2) the failure to timely make, amend, or supplement the discovery response will
not unfairly surprise or unfairly prejudice the other parties.

(b) The burden of establishing good cause or the lack of unfair surprise or unfair
prejudice is on the party seeking to introduce the evidence or call the witness. A finding
of good cause or the lack of unfair surprise or unfair prejudice must be supported by the
record.

14. At the hearing on wells Fargo’s re-urged motion to strike, Leath failed to
meet his burden of establishing good cause or lack of unfair prejudice with any support in

the record. The Court made no express findings of good cause or lack of unfair surprise.

[t was error for the court to allow the testimony of Ann Piper.
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15, Allowing the expert report or testimony of Ann Piper unfairly prejudiced
Wells Fargo. When Ms. Piper was designated as an expert witness [App. Tab 6] in
addition to discovery being closed, none of the materials required by Tex. R. Civ. P
194.2(f) were provided. When she was designated, Wells Fargo was not provided with
Ms. Piper’s opinion. [App. Tab 6] Wells Fargo was not given the required brief summary
of the basis for Ms. Piper’s opinion. At the time of her disclosure and late designation,
[eath failed to identify the documents, tangible things, reports, models or data
compilations that were provided to, reviewed by, or prepared by or for Piper mn
anticipation of her testimony. From the report [RR Vol. 8, Plaintiff’s Exhibit 1] it is clear
that the information reviewed by Ms. Piper in July 2010 was available to be identified
and disclosed. It is also clear from the report that the items to be produced under 7ex. R.
Civ. P. 194.2(f)(4) were available.

16.  The probative value of the expert’s opinion is substantially outweighed by
the‘danger of unfair prejudice, confusion of the issues, misleading the jury, u.ndue delay,
or needless presentation of cumulative evidence. Tex. R. Evid. 403. The court abused its
discretion in allowing the testimony of Ann Piper on the retroactive appraisal of the realty
because 1t was unreliable. E.1 du Pont de Nemours & Co. v. Robinson, 923 SW.2d 549,
556 (Tex. 1995). Tex. R. Evid. 702°s reliability requirement focuses on the principles,
research, and methodology underlying an expert’s conclusions. Expert testimony is
unreliable if .it is not grounded in the methods and procedures of science and is no more
than subjective belief or unsupported speculation Exxon Pipeline Co. v. Zwahr, 88

S.W.3d 623, 629 (Tex. 2002) ; Robinson, 923 S.W.2d at 556. In discharging its duty as
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gatekeeper, trial courts must first determine how the reliability of particular testimony is
to be assessed. The criteria for assessing relevance and reliability vary depending on the
nature of the evidence Gammill v. Jack Williaﬁw Chevrolet, Inc., 972 S.W.2d 713, 726-
727 (Tex. 1998). The Texas Supreme Court set out the following factors to guide courts
in cases involving scientific evidence. Robinson, 923 S.W.2d at 557

e The extent to which the theory has been or can be tested.

e The extent to which the technique relies on the subjective interpretation of the
expert.

e  Whether the theory has been subjected to peer review of publication.
e The technique’s potential rate of error.

s Whether the underlying theory or technique has been generally accepted as valid
by the relevant scientific community.

¢ The non-judicial uses that have been made of the theory or technique.

17.  In the additional comments section of the report [RR Vol. 8§ Plaintiff’s
Exhibit 1 (page 10)] Leath’s expert indicates that she did not have comparable sales
listings for August 26, 2005, when the loan closed. Yet the scope of her assignment was
to provide a retrospective value of the property. The report makes no indication of what
methods were used to determine the value retrospeotiveiy. The report was accordinglj
unreliable. Ms. Piper’s theory could not be tested.

18 The report is speculative and based on the expert’s own subjective
interpretation. The report states that there were no listings available from 2005. Then the

report states that “extended market times for closed sales indicates an oversupply of
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listings.” That speculation is nothing more than Ms. Piper’s subjective interpretation of
untested data and techniques. The report failed another Robinsorn determinant.

19.  The report does not indicate that the theoriés or opinions espoused were
subjected to peer review or publication,

20.  Based on the fact that the report is retrospective with no real or reliable data
on which to base it, its potential rate of error could not be measured. At best, the
valuation opinion was the witness’s guess as to value, given in hindsight, made and based
on subjective speculation. The trial court abused its discretion in allowing Ms. Piper to
testify and erred in the admission of her report.

21.  The report states that it was made for litigation purposes. [RR Voll. 8,
Plaintiff’s Exhibit 1 (page 4)] The report expressly states that it is not to be relied upon
for mortgage financing transactions, the exact reason a market analysis was needed
within the context of the litigation. The report had no non-judicial use.

22.  Based on the unreliability of the report and its failure to meet most of the
Robinson factors, the report and Ms. Piper’s testimony could not meet 7ex. R. Evid. 702’s
requirement that her opinion assist the jury in understanding the evidence or to determine
a fact issue. There is simply too great an analytical gap between the data and the opinion
proffered. Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d at 726-27, quoting

General Electric Co. v. Joiner, 522 U.S. 136, 118 S.Ct. 512, 519, 139 L.Ed.2d 508

(1997).
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ISSUE IV
THE COURT ERRED IN ITS AWARD OF ATTORNEY’S FEES

1. According to Tex, Civ. Prac. & Rem. Code §37.009, the court can award
attorneys’ fees as are equitable and just. In its judgment, the Court awarded fees only to
Leath and no fees to Well Fargo. The award was not equitable and just.

s Standard of review

2. The court reviews the award of attormey’s fees under the declaratory
judgments act under an abuse of discretion standard. There are four limitations on a trial
court’s discretion in awarding attorney’s fees under the act:

s The fees must be reasonable — a fact issue;
e The fees must be necessary — a fact issue;
¢ The fees must be equitable - a matter of equity; and
e The fees must be just — a matter of equity
Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex. 1998).

3. At trial, the parties stipulated to what would be reasonable and necessary
fees. [R Vol. 4 Pg. 127, L. 6-17] The judgment awarded fees to Leath and none to Wells
Fargo. The Court awarded attorney’s fees to Leath without any guiding rule or principle.
The Court’s award appears arbitrary and unreasonable under the circumstances of the
case. Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238, 241-42 (’Tex.‘ 1985). The
record is silent as to any guiding rule or principal for the court’s award of attorney’s fees
to Leath. It can accordingly only be assumed that Leath was solely award attorney’s fees

based on the Court’s perception that Leath was the prevailing party.
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4, A prevailing party is one of the parties to a suit who successfully prosecutes
the action or successfully defends against it, prevailing on the main issue, even though
not to the extent of its original contention. F.D.L.C. v. Graham, 882 S.W.2d 890, 900
(Tex.App.--Houston [14th Dist.] 1994, no writ) (quoting Criton Corp. v. the Highlands
Ins. Co., 809 S.W.2d 355, 357 (Tex.App.--Houston [14th Dist.] 1991, writ denied));
Weng Enterprises v. Embassy World Travel, 837 S.W.2d 217, 222-23 (Tex.App.--
Houston [1st Dist.] 1992, no writ). A prevailing party in a declaratory judgment action is
not entitled to attorney's fees simply as a matter of law; entitlement depends upon what is
equitable and just, and the trial court's power is discretionary in.that respect. Marion v.
Davis, 106 S.W.3d 860, 868 (Tex. App. Dallas 2003).

5. Wells Fargo prevailed on the main issue — valuation of the realty. Leath’s
pleading requested a declaratory judgment that the loan amount ex@eeded 80% of the
value of the property. [CR 7] The question presented to the jury asked the jury that
single question. Should the Court consider the testimony of Ms. Piper, the value Leath
was secking for the verdict was $268,000.00. Had the jury found $268,000 as the value,
the loan would have exceeded the value of the property by 27%. Instead, the jury found
the value of the property to be $421,400.00, such that the $340,000 loan exceedéd the
80% maximum by a mere .6%. Based solely on the single issue verdict, Wells Fargo was
the prevailing party.

0. Even assuming Wells Fargo was not the prevailing party, nonprevailing
parties are allowed to recover fees under the declaratory judgments act. See Tex. Civ.

Prac. & Rem. Code § 37.009 ("In any proceeding under this chapter, the court may
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award costs and reasonable and necessary attorney's fees as are equitable and just.");
Barshop v. Medina County Underground Water Conservation Dist., 925 S.W.2d 618,
637, (Tex. 1996). Awarding attorney's fees a in declaratory judgment actions is clearly
within the trial court's discretion and is not dependent on a finding that a party
substantially prevailed; Scottsdale Ins. Co. v. Travis, 68 SSW.3d 72, 77 (Tex. App.--
Dallas 2001, pet. denied). It is not an abuse of discretion to award. attorney's fees to a
nonprevailing party if that is equitable and just under the circumstances e, e.g., In re
Estate of Bean, 206 SW.3d 749, 763-64 (Tex. App.—;Texarkana. 2006, pet. denied);
Tanglewood Homes Ass'n, Inc. v. Henke, 728 S.W.2d 39, 45 (Tex. App.--Houston [1st
Dist.] 1987, ref. n.r.e.). Under the circumstances of this case and the narrow issue, Wells
Fargo should have been awarded attorney’s fees.

7. Should the Court reverse the trial court’s judgment, an award of attorney’s
fees to Leath may no longer be equitable and just. Accordingly, if this Court reverses,
the judgment, this Court is vested with the power to remand the issue of équitable and
just attorney’s fees to the frial court for reconsideration. Scottsdale Ins. Co. v. Travis, 68
S.W.3d 72 (Tex. App. Dallas 2001 pet. denied). Biopolynier Eng'g, Inc. v. ImmuDyne,
Inc., 304 S.W.3d 429, 445 (Tex. App. San Antonio 2009 no pet.). Should this Court
reversé the decision of the trial Court, yet defer to the discretion of the trial Court in
awarding attorney’s fees, Wells Fargo requests remand to the trial Court for further

review and consideration of its attorney’s fee award.
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ISSUE V
IN THE ALTERNATIVE TO THE FOREGOING ARGUMENTS, .WELLS
FARGO WAS ENTITLED TO EQUITABLE SUBROGATION FOR ADVANCES
MADE AT THE REQUEST OF LEATH TO PAY HIS EXISTING LIEN

l. Until the jury resolved the factuél dispute as to the value of the property at
the time of the loan, whether the loan failed to comply with the constitutional
requirements for home equity loans was in dispute. The Court accordingly erred in
rendering a judgment that denied Wells Fargo its right to assert its entitlement to
equitable subrogation for the credit extended to Leath through the October 26, 2005 loan.

2. If Leath’s home equity loan failed to comply with any of the requirements
of Tex. Const. art. XVI § 50(a)(6), Wells Fargo was still entitled to an equitable lien on
the homestead based upon the doctrine of equitable subrogation. At the request of Leath,
loan proceeds in the aﬁlount of $279,581.74 were advanced to pay Leath’s existing lien
on the homestead; which was a valid lien. [RR Vol. 8 Def. Exhibit 26, Plaintiff’s Exhibit
7;Vol.3,Pg. 218, L. 21 — Pg..219; L. 21] In signing its judgment forfeiting the principal
and interest and invalidating the lien, the Court erroneously barred application of the
doctrine of equitab],é subrogation to provide Wells Fargo Bank with an equitable lien for
tlh'elzse advanées made to Leath. The result of the Court's judgment resulted in an
unconscionable windfall to Leath.

3. Texas Constitution art. XVI § 50(a} authorizes numerous separate and
independent bases for a lender to obtain a valid lien on the homestead:

(a)(1) the purchase money thereof, or a part of such purchase money;

39



{(a)(2) the taxes due thereon;

(a)(3) an owelty of partition imposed against the entirety of the property by a court
order or by a written agreement of the parties to the partition, mcluding a debt of
one spouse in favor of the other spouse resulting from a division or an award of a
family homestead in a divorce proceeding;

{(a)(4) the refinance of a lien against a homestead, including a federal tax lien
resulting from the tax debt of both spouses, if the homestead is a family
homestead, or from the tax debt of the owner;

(a)}(5) work and material used in constructing new improvements thereon, if
contracted for in writing, or work and material used to repair or renovate existing
improvements there on if: ...;

(a)(6) an extension of credit for a home equity loan;

(a)(7) a reverse mortgage; and

(a)(8) the conversion and refinance of a personal property lien secured by a
manufactured home to a lien on real property.

Tex. Const. art. XVI, § S0(a).

4, If the loan, the extension of credit to Leath failed to comply with the
requirements for an "extension of credit" under § 50{a)(6), which is only one of eight
different constitutional grounds upon which a valid homestead lien may Be based, then
Wells Fargo’s lien is still separately and independently valid under Tex. Const. art. XVT §
50¢a)(1) to tlle extent of the $279,583.74 purchase money indebtedness on the homestead.
LaSalle National Bank v. White, 246 S.W.3d 616 (Tex. 2007).

5. The doctrine of equitable subrogation has been used repeatedly in Texas to.
sustain lien claims against a homestead that otherwise fail to comply with constitutional
. requirements. In reliance on the doctrine, the Texas Supreme Court has held that a lender

can recover monies used to pay off preexisting purchase money indebtedness. Tex. Land
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& Loan Co. v. Blalock, 13 S.W. 12 (Tex. 1890). The doctrine has even been applied by
the Texas Supreme Court to find equitable Subrogétion to support a homestead lien when
the lien is not one of the types cited above. Benchmark Bank v. Crowder, 919 S.W .2d
657 (Tex. 1996) (federal payroll tax lien).

6. The equitable doctrine of subrogation holds that where a person, other than
the principal obligor, pays a mortgage indebtedness on land in which he has an interest,
equity will substitute him in place of the original mortgagee, and vest that mortgagee's
rights in him. Richards v. Suckle, 871 S.W.2d 239, 241 (Tex. App.-Houston [14th Dist.]
1994, no writ).

7. Tex. Const. art. XVI § 50(e) provides as follows:

A refinance of debt secured by a homestead and described by any

subsection under Subsections (a}(1)-(a)(5) that includes the advance of

additional funds may not be secured by a valid lien against the homestead

unless:

(1) the refinance of the debt is an extension of credit described by
Subsection (a)(6) of this section; or

(2) the advance of all the additional funds is for reasonable costs

necessary to refinance such debt or for a purpose described by Subsection

(a}(2), (2)(3), or (a}(5) of this section
Tex. Const. art. XVI, § 50(e).

8. The provision simply states that if a lender is to refinance an existing
constitutional lien on the homestead and lend extra money to the borrower, the refinance
transaction must be restructured as a home equity loan under Tex. Const. art. XVI §

50(a)(6). The provision says nothing about the doctrine of equitable subrogation being

invalidated.
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9. Tex. Const. art. XVI section 50(a)(6)(Q)(x) only states that the lender "shall
forfeit all principal and interest of the extension of credit." The language above does not
speak to the completely different obligation or debt that arises in law upon the remedy of
unjust enrichment underling the equitable subrogation remedy. It is this equitable
obligation or debt -- founded on the doctrine of unjust enrichment -- that supports the
remedial lien conferred by equitable subrogation. The contractual debt evidenced by the
"extension of credit” is a legally different and distinct obligation; it alone is addressed by
the forfeiture language of section 50(a)(6)(Q)(x). The equitable obligation implied in law
to avoid unjust enrichment is beyond the reach of section 50(a)(6)(Q)(x). First Nat'l
Banlk ofKeffville v. O'dell, 856 5. W.2d 410 (Tex. 1993).

16.  Had the Court signed a judgment limited to the issue of valuation - the only
issue presented to the jury, Wells Fargo would have had the opportunity, in applying the
judgment to assert its right to equitable subrogation, as well as the notice and opportunity
- to cure outlined in this brief. Wells Fargo never got the chance.. Application of the
doctrine of equitable subrogation will not allow circumvention of the Constitution and
leave no remedy for the borrower. Even with application of the doctrine of equitable
subrogation Wells Fargo is still left with a complete loss of the cash advance of

$51,978.31 that Leath received from the loan. [RR Vol. 3, Pg. 221, 12 - 17]
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CONCLUSION AND PRAYER

The Court’s rendition of a judgment invalidating the lien and forfeiting the
principal and interest of the loan was error. Without express findings from the jury that
Leath gave the notices to cure, the Court’s judgment should have stopped after its finding
of value based on the verdict. Such a judgment would have resolved the dispute between
the parties that the loan was an invalid loan under the Texas Constitution. Until the jury

| ruled, there existed nothing more than a disputed iséue of fact. The Court’s judgment
went too far. For the reasons stated in this brief, Wells Fargo asks the Court to reverse
the judgment and hold that the evidence was insufficient to support the jury’s finding that
the value of the house was less than $425,000.00. Wells Fargo requests that the Court
reverse the judgment of the trial Court and render the judgment that the Court should
have signed. Upon reversing and rendering, Wells Fargo prays that this Court remand the
case to the trial Court for a determination of whether its award of attorney’s fees solely to
Leath is equitable and just.

Respectfully submitted,
CODILIS & STAWIARSKI, P.C.

Robert L. Negrin: SBN 14865550

Mary M. Speidel SBN }5908400

650 N. Sam Houston Parkway East,

Suite 450

Houston, Texas 77060

Telephone: 281-925-5200

Facsimile: 281-925-5300

Attorneys for Appeliant, Wells Fargo Bank,
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LONZIE C. LEATH IN THE 95™
V. JUDICIAL DISTRICT COURT
WELILS FARGO BANK, N.A. AS TRUSTEE OF DALLAS COUNTY, TEXAS

| FINAL JUDGMENT

On the $°" day of May,., 2011, the above-styled and numbered

cause was called for Jury trial. Plaintiff, Lonzie Leath
appeared in person and through his attorney of record.

Defendant, Wells Fargo Bank, N.A. as Trustee for Option One
Mortgage Loan Trust 2006-1 Asset-Backed Certificates, Series
2006-1 appeared by corporate representative and attorney of
recordé All parties announced ready. A Jjury trial was
requested, and one gquestion of fact was submitted by the Court to
the Jufy.  After due deliberation, the Jury returned its verdict
as follows: What was the fair market value of 936 Hickory Xngbh
Circle, Cedar Hill, Dallas County, Texas, on Octobher 26, 2005 -
Answer : $421,400.00.

The COurE, having considered the pleadings, evidence and
officiél records on file in this cause, is of the opinion that
Judgment should be rendered for Plaintiff. The Court finds and
hereby declares that the home eguity léan made in the amount of
$340,000.00 on QOctober 26, 2005 is greater than B0% of the Fair
Market Value on October 26, 2005 in violation of the Texas
Constitution and that Defendant did not cure its failure to
comply’within 60 days of being notified of this wviolation.

Tt is therefore ORDERED, ADJUDGED, DECREED, and DECLARED
FINAL JUDGMENT PAGE 1
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that Lonzie Leath, Plaintiff, recover from befendant, Wells Fargo
Bank,;N.A. as Trustee for Option One Mortgage Loan Trust 2006-1
Asset-Backed Certificates, Series 2006-1, Judgment as follows:

1. The Deed of Trust lien dated Cctober 26, 2005 on the
Plaintiff's homestead, 936 Hickory Knech Circle, Cedar
Hill, Texas 75104, is hereby voided and of no effect on
said property at 936 Hickory Knob Circle, Cedar Hill,
Texas 75104,

2. The Principal and Interest on the Home Equity
Adjustable Rate Note dated Qctober 26, 2005 is hereby
forfeited.

3. $15,000.00 for attorney fees up through the trial of

this cause.

{. €2,500.00 for attcrney fees if appealed to the Court of
5 Appeals.

5. $5,000.00 if appealed to the Texas Supreme Court.

6. Costs for Court.

FURTHER, it 1is ordered that Plaintiff shall have all writs
of execution and other process necessary to enforce this
judgment.

All relief not expressly granted herein is denied.

SIGNED this 4k day of f)dﬁ . 2011,

prd

JUDGE PRESIRI

FINAL JUDGMENT PAGE 2
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No. DC-08-07290-D

FILED
IN THE Dlsﬂi fdr &8 %40

LONZIE LEATH, §
. §, Cabet 12 0NS
Lo u;s;a.m [‘L[RH
Plaintiff, § ,
| ; TARNYEHAMHER
. § DALLAS COUNTY TEZRS
§
WELLS FARGO BANK, NA, §
AS TRUSTEE, §
‘ §
Defendant., § 95TH JUDICIAL DISTRICT
]
| CHARGE OF THE COURT

LADIEIS-AND GENTLEMEN OF THE JURY:

‘Alfter the closing arguments of the aitorneys, you will go to the jury room to decide the case,
answer the questions that are included herein, and rcach a verdict. You may discuss the casc with
other jurors only when you are all together in the jury room.

Remember my previous instmctions: Do not discuss the case with anyone else, either in
person or by any other means. Do not look up any words in dictionaries or on the Internet. Do not
post information about the case on the Internct. Do not share any special knowledge or cxpericneces
with th¢ other jurors. Do not use your phone or any other clectronic device dunng, your deliberations
for any reason.

*Any notes that you have taken are for your own personal use. You may take your notes back
into the'j - jury room and consult them during deliberations, but do not show or read your notes to your
fel Iow_lurors during your deliberations. Your notes are not evidence. Each of you should rely on
your independent recollection of the evidence and not be influenced by the fact that another juror has
or has rfmt taken notes.

'Y ou must leave your notcs with the Court’s baiiiff when you are not deliberating. The bailiff
will pive your notes to me promptly after collecting them from you. 1 will make sure your notes are
keptina safe, sccurc Jocation and not disclosed to anyone. After you comp!ctc your dcliberations,
the bailiff will collect your notes. When you are released from jury duty, the bailiff will promptly
destroyl your notes so that no onc can read what you wrote,

T shall now give you additional instructions which you should carcfully and strictiy follow
during your deliberations.

f
1

CHARGE OF THE COURT - Page |

1. Do not let bias, prejudice or sympathy play any part in your deliberations,
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2. Base your answer to the question presented only on the evidence admitted in Court
and on,the law that | have given you in thesc instructions and the question. Do not consider or
discuss any evidence that was not admitted in the courtroom. In your deliberations, you will not
consider or discuss anything that is not represented by the cvidence in this case.

i3. You are to make up your own minds about the facts. Youw are the sole judges of the
credlblhty of the witnesses and the weight to give their testimony. But on matters of law, you must
follow all of the instructions and definitions 1 have given you in this Charge.

. If my instructions usc a word in a way that is different from its ordinary meaning, you
must use the meaning [ have given you, which is a proper legal definition.

‘S The question prescnted to you and your answer to it are important. No one should
say they are not important.

| .
6. Your answer to the question must be based on a prepondcrance of the evidence.
“Preponderance of the evidence™” means the greater weight of credibic evidence admitted inthis case.
A preponderance of the evidence is not measured by the number of witnesses or by the number of
documents admitted in evidence. For a fact to be proved by a preponderance of the evidence, you
must find that the fact is more hikely true than not true.

7. Do not deeide who you think should win before you answer the question and then just
answer the question to match your decision. Answer the question carefully withoui considering who
will win. Do not discuss or consider the effeet your answer will have.

3. Do not answer the question by drawing straws or by any method of chance. The
question you are given to answer asks you for a dollar amount. Do not agrec in advance to decide
on 2 dollar amount by adding up each juror’s amount and then figuring thc average.

9. Unless otherwise instructed, the answer to the question must be based on the decision
of at least 10 of the 12 jurors. Do not agree to be bound by a vote of anything lcss than 10 jurors,
even if it would be a majority.

A fact may be cstablished by direct evidence or by circumstantial evidence or both. A fact
15 establlshed by direct evidence when proved by documentary evidence or by witnesses who saw
the act done or heard the words spoken. A fact is established by circumnstantial evidence when it may
be fazrly and reasonably inferred from other facts proved.

i As I have said before, if you do not follow these instructions, you will be guilty of juror
misconduct and I might havc to order a new trial and start this process over again. This would waste
vour time and the parties’ money, and would require another trial. If a juror breaks any of these
rules, telt that person to stop and report it to me immediatcly.

i

|
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QUESTION |

What was the fair market value of 936 Hickory Knob Circle, Cedar Hill, Dallas County,
Texas, on October 26, 20057

Answer in dollars and cents:

Answer: L{'Q ‘} L{gﬁ i

|
CHARGE OF THE COURT - Page 3
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|
|
|

Presiding Juror:

After you retire to the jury room to answer the question I have put to you, the first thing you
must do is choose a presiding juror.

i
It is the duty of the presiding juror —

| _
1. to have this complete Charge read aloud, if it will be helpful to your

deliberations,

2. to preside during your deliberations, meaning to manage the discussions, and
! see that you follow these instructions,

!

3

to write out and hand to the bailiff any communications conceming the case
that you desirc to have delivered to me,

1o write down the answer to the question,

Tk e

to get the signature(s) {or the verdict certificate, and
6. to notify the bailiffthat you have reached a verdict.
Il)o you understand the duties of the presiding juror?

!nstruct‘ions for Signing the Verdict Certificate:

Unless otherwisc instructed, you may answer the question on a vote of {0
jurofs.

1.
i
| N . .
2. 1f 10 jurors agree on the answer, those 10 jurors sign the verdiet. If 11 jurors
‘ agree on the answer, those 11 jurors sign the verdict. If all [2 of you agree
' on the answer, you are unanimous and only the presiding juror signs the
! verdict.

3|. All jurors shouid deliberate on the question.

} Do you understand these instructions?
When you have answered the question you are required to answer under the instructions 1
have given you and your presiding juror has placed your answer in the spaccs provided and signed

the vcrdi!ct as presiding juror or obtained the signatures, you will inform the bailiff that you have
reached a verdict, and then you will return into Court with your verdict.

|
CHARGE OF THE COURT - Page 4 »



igned this | ]‘H‘:Aay of May, 2011.

|
|
|
S
|
|
|
|
|
|
|

CHARGE OF THE COURT - Page 5
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KEN MOLBERG f /

Judge, 95TH District Court
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CERTIFICATE

!
!
s
|
4.
|
|
[

Check (Eme:
I8 ! ~ Our verdict is unanimous. All 12 of us have agreed to the answer. The presiding
E juror has signed the certificate for all 12 of us.
i
i
!
Signature of Presiding Juror ' Printed Name of Presiding Juror
| .
!
!
2. | Our verdict is not unanimous. Eleven of us have agreed to the answer and have
f signed the certificate below.
|
3. % | Our verdict is not unanimous. Ten of us have agrecd to the answer and have signed
" the certificate below.
!
!
Jurors’ Signatures Jurors’ Printed Names

ﬂ; ill / Amo[/bv < e,
P e Dx‘)‘f\mﬂ&). Rl

Yo
DBmas (e
Al Sitha

SARA EAUNNEMANN

-

nyfum;f\ . PBAILLEUL.

MM o Lunr
_-jontpnan (},-u}m
Abwid )vuss
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CAUSE NO. 08-67220

LONZIE LEATH IN THE DISTRICT COURT

V. DALLAS COUNTY, TEXAS

WELLS FARGO BANK, NA
AS TRUSTEE

D A LR D A L

95TH JUDICIAL DISTRICT

DEFENDANT’S CERTIFICATE OF DISCOVERY

TO:  Plaintiff, LONZIE LEATH, by and through his attorney of record, Wendel A. Withrow
Canada Withrow, LLP, 1120 Metrocrest, Ste. 200, Carrollton, TX 75006.

Pursuant to the Texas Rules of Civil Procedure, DEFENDANT WELLS FARGO BANK,
NA AS TRUSTEE, files this its Certificate of Written Discovery regarding:

1. Defendant’s Request for Disclosure to Plaintiffs; and
2. Defendant’s Request for Production to Plaintiffs.

Respectfully submitted,
Codilis & Stawiarski, P.C.

By: /s/ Robert Negrin

Robert L. Negrin, TBN: 14865550

650 N. Sam Houston Parkway East, Ste. 450
Houston, Texas 77060

{281) 925-5200 - Phone

(281) 925-3300 ~ Fax

Attorney for

DEFENDANT WELLS FARGO BANK, NA AS
TRUSTEE




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been sent as
indicated to the following parties on this 26" day of November, 2008 via facsimile to:

Via Facsimile 972/417-0685
Wendel A. Withrow
Canada Withrow, LLP

1120 Metrocrest, Ste. 200
Carroliton, TX 75006

/s/ Robert Negrin
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NO. 08-07230

L.ONZIE LEATH IN THE DISTRICT COURT
Plaintiff,

Vs, 95™ JUDICIAL DISTRICT

WELLS FARGC BANK, NA
AS TRUSTEE

B N T

Defendant DALLAS COUNTY, TEXAS

PLATINTIFF'S RESPONSES TO DEFENDANT
WELLS FARGO BANK, NA AS TRUSTEE
REQUEST FOR PRODUCTION

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES, WENDEL A. WITHRCOW, Attorney for Lonzie Leath,
Piaintiff, and pursuant to the Texas Rules of Civil Procedure,
files the following Responses to Defendant Wells Fargo Bank, NA as
Trustee's Reguest for Production.

Respectiully submitted,

LAW OFFICE OF WENDEL A. WITHROW

N s

WENDEL A. WITHROW

State Bar No. 21830300
1120 Metrocrest, Suite 200
Carrollton, Texas 75006
Phone: 872/416~-2500

Fax: = 872/417-0685

ATTORNEYS FOR PLAINTIFF

Plaintiff’s Responses to Defendant Wells Fargo Bank, N2 As Trustee Request for
Production PAGE ~ 1



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
documents have been forwarded to all counsel of record 1in

accordance with the Texas Rules of Civil Procedure on this 52\3

Wl Sk

WENDEL A. WITHROW

day of December, 2008.

Plaintiff’'s Responses to Defendant Wells Fargo Bank, NA As Trustee Request for
Productiocn PAGE -~ 2



PLAINTIFF'S RESPONSES TQO DEFENDANT
WELLS FARGO BANK, NA AS TRUSTEE
REQUEST FOR PRODUCTION

1. A true and correct copy(ies) cf any and all cancelled checks,
money orders, cashier’'s checks, paid receipts evidencing
attorney’'s fee paid to date as a result of this lawsuit.

RESPONSE: Will supplement with itemized legal bills.

2, A true and correct copyl{ieg) of any and all outstanding
invoices/bills/statements regarding attorney fees to be paid
as a result of this lawsuit.

RESPONSE: See Response to No. 1 above.

3, Financial statements prepared by or for you since Octoher 1,
2005, 2006 and 2007, 2008, pertaining to any property in which vou
nave or had an interest, regardless of whether the property was
titled to you.

RESPONSE: Objection as outside the scope of discovery.
Plaintiff’'s financial statements, assets, insurance, tax
information, trust agreements, homeowner'’'s assoclation
dues, are not in iggue in this litigation. There is no
Judgment against Plaintiff.

4. All documents reflecting conveyances, denations, gifts,
transfers, and/or sales of property with a cost or value in excess
of $5,000.00 in which you have cor had an interest in singe Cctober
1, 200h.

RESPUONSE: See Regponse to #3 above.

5. A1l documents of any financial instirution where vyou have or
had an interest or deposited checks or money(ies) received from any
perscn or entity during the time period from October 1, 2005
through and including Cctober 1, 2008, including, but not limited
to:

Plaintiff’'s Responses to Defendant Wells Fargo Bank, Na As Trustee Reguest for
- Production . PRAGE - 3



All menthly or cther pericdic checking account statements;
A1l monthly or periodic savings account statements:

All menthly or other periodic credit union statements:

211 cancelled checks, negotiable orders of withdrawal, deposit
slips, receipts, deposit items, transit items, or other
documents from all financial institutions;

211 monthly or other pericdic 401{k} account statements;

All monthly or other periodic IRA account statements:

211 monthly or other periodic certificate of deposit account
statements;

211 monthly or other pericdic account statements regarding
stocks, bonds, mutual funds.

RESPONSE: See Response to #3 above.

5. A1l preoperty insurance declaration page(=g) from property
insurance pelicies pertaining to the real property made the
basls of this litigation.

RESPONSE: See¢ Response to #3 above.

10. Correspondence and/or notices yvou have sent or received from
the Internal Revenue Service.

RESPONSE: See Response to #3 above.

11. True and correct copies of any and all documents pertaining to
any trust in which you are or were the settler, trustee, or
beneficiary, including, but not limited to, trust agreements,
list of assets held by each trust, trust tax returns, bank
records and correspondence.

RESPONSE: See Resgponse to #3 above.

12. True and correct coplegs of any and all statements/
invoices/recelpts indicating pald property taxes.

RESPCNSE: See Response to #3 above.

Plaintiff’s Responses ©o Defendant Wells Fargo Bank, NA As Trustee Reguest for
Production PAGE - 4



14, True and correct cgopies of any and all statements/
invoiceg/receipts indicating unpaid property taxes.

RESPONSE: See Response to #3 above.

15. True and correct copies of any and ail homeowner’s assoc1atlon
fees indicating they have been paid.

RESPONSE: See Resgponsze to #3 above.

14, True and correct copiles of any and all homeowner’s assocliation
tees which indicate they have not been pvaid.

RESPONSE: See Response to #3 above.

17. True and correct copies of any and all statements/invoices/
receipts indicating pald school district taxes.

RESPONSE: See Response te #3 above.,

18. True and correct copies of any and all
statements/inveices/receipts indicating unpaid school district
taxes.

RESPONSE: See Response te #3 above.

1S8. True and coryrect ceoples of any and all documents evidencing
any loan or contract betwsen you and WELLS FARGO BANK, NA AS
TRUSTEE pertaining to the property made the basis of this
lawsuit.

RESPONSE: See attached.

Plaintiff’s Responses to Defendant Wells Fargo Bank, NA As Trustee Recquest for
Production PAGE - 8§



20. True and correct coples of any and all documents relating Lo
any assignment or transfer of loan or contract to you relating
to the property made the basis of this lawguit.

RESPONGE: Tt is believed Defendant has this document.

21. True and correct copies of any and all documents which
evidence any lien vou have or had on the property made the
basis of this lawsuitbt.

RESPONSE: See Response to #3 above.

22, True and correct coples of any and all documents which
evidence the appointment of any trustee t¢ act on your hehalf
or for your henefit in any deed of trust pertaining to the
property made the basis of this lawsuit.

RESPONSE: See attached.

23. True and correct copies of any and all
documents/correspondence that you have sgent to WELLS FARGO
BAWNK, NA AS TRUSTEE.

RESPONSE: See attached.

24. True and correct coplées of any and all
documents/corregpondence that you have received from WELLS
FARGO BANK, NA AS TRUSTEE. :

RESPONSE: See attached.

25, True and correct coples of any and all
documents/correspondence, including telephone notes, e-mails,
memos, letters, reports, etc. pertaining to the property made

Plaintiff’s Responses to Defendant Wells Fargo Bank, NA As Trustee Request for
Production DAGE - §



the subiect of this lawsulbt or any indebtedness on said
property.

RESPONSE: See attached.

26. True and correct copies of any and all deocuments pertaining‘to
your purchase 0f the property made the basis of this lawsuit.

RESPCNSE: See attached.

27, True and correct copies of any and all documents pertaining to
the re-financing of the oproperty made the basis of this
lawsuit.

RESPCNSE: See attached.

28. True and correct copies of any and all documents pertaining Lo
any other lien on the property made the basis of this lawsuit.

RESPONSE: See Response to #3 above.

29, True and correct copies of any and all documents regarding the
note made by LONZIE LEATH and payable to Option One Mortgage.

RESPONSE: See attached.

30. True and correct copies of the Deed of Trust securing the note
made by LONZIE LEATH and payable to Option One Mortgage.

RESPONSE: See attached.

31. True and correct copies of any and all documents that you
contend contain cr constitute evidence of an agreement betwean

Plaintiff’'s Responses to Defendant Wells Fargo Bank, NA As Trustee Request for
Production PAGE - 7



you and WELLS FARGO BANK, NA AS TRUSTEE concerning the default
and/or foreclosure made the basis of this lawsuit.

RESPONSE: See attached.

32. True and correct copies of any and all documents that you
contend contalin or constitute evidence of an agreement between
you and Codilis & Stawiliarski, P.C. concerning the default
and/or foreclosure made the basis of this lawsuit.

RESPONSE: None.

33, True and correct copies of any and all documents, billing
statements, invoices, time slips or other documents evidencing
the amount of time and/or money charged for services rendered
in connection with this lawsult or your claims made the basis
of vyour request for attorney fees as set out in your
pleadings. :

RESPCONSE: See Response to #1 above.

34. True and correct coplies of any and all documents/agreements
(written or verbal}) vou have or had with WELLS FARGO BANK, NA
AS TRUSTEE concerning the default on the note and/or lien the
subject to the foreclosure made the bagis of this lawsuit.

RESPONSE: See attached for any written documents.

35. True and correct copies of any and all deocuments/agreements
(writtern or verbal} you have or had with Cedilis & Stawiarski,
P.C. concerning the default on the note and/cr lien the
subject of the foreclosure made the bagis of this lawsuit.

RESPONSE: None.

Plaintiff’s Responses to Delendant Wells Farge Bank, NA As Trustee Request for
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36, A copy, with privileged information redacted, of any
information which otherwise evidences that amount of
attorneys’ fees incurred by you in that matter.

RESPONSE: See Response to #1 above.

37. A copy of any letters which you believe supports your claims
in this lawsuit.

RESPONSE: Attached.

38. To the extent vou were previougly involved in any civil
litigation, please produce a copy of the most recent live pleading
in such lawsult.

RESPONSE: Object as outside the scope of discovery.

3%. a copy of any and alill settlement agreements, releases, checks,
wire transfers, letter agreements, Rule 11 Agreements, money
orders, debit cards, annuities or other documents indicating that
WELLS FARGO BANK, NA AS TRUSTEE or anyvone else has sgettled or
compromised any claim which has been asserted, or could have been
asserted in this lawsuit or the lawsult related to the claimg at
issue in this litigation.

RESPONSE: None.

40. To the extent you have communicated with WELLS FARGO BANK, NA
AS TRUSTEE, its employees and/or agents, in writing, copy of any
letters memoranda or other documents evidencing each and every
conversation, meeting and/or communication that yo have had with
WELLS FARGO BANK, NA AS TRUSTEE, 1t agents, attorneys and/or
employees in this matter.

RESPONSE: Attached.

Plaintiff’'s Responses to Defendant Wells Fargo Bank, NA As Trustse Request for
Production PRGE ~ 9



41. Teo the extent you have communicated with anvone else regarding
this matter, including their employees and/or agents, in
writing, produce a copy of any letters, memoranda or other
documents evidencing each and every conversation, meeting
and/or communication that you have had with that entity,
perscn and/or anyone elge, including their agents, attorneys
and/ore employeeg regarding this matter.

EESPONSE: None.

42, All trial exhibits vou plan to offer at trial in this matter.

RESPCNSE: Attached cor will be supplemented prior to trial.

43. Copiles of all documents evidencing communications with other
people or entitieg regarding the facts in dispute and/cr the
loan{s) in dispute.

RESPONSE: None.

44. A copy of every insurance wpolicy, other than automobile
insurance) which identifies vou as the insureds or loss
payeeg.

RESPONSE: See Response to #3 above.

45, All decuments concerning any investigation or review by you
and by anvone else of the matters alleged in Plaintiffs’
petition inscfar as the investigation was conducted pricer to
yvou antigipating litigation. If wvou claim . privilege
regarding this documentatcion, then please produce a privilege
log 1inn the place of this documentation identifying the
privileged documents 1n a sufficient manner to allow the court
to conduct an in camera review of this document(s).

RESPONSE: None.

Plaintiff‘s Respcnses to Defendant Wells Fargo Bank, NA As Trustee Reguest for
Production PAGE - 10



46. Copies of all documents between you and J. Beebe Construction
Services and General Contractor or any other contractor that
performed repair, renovation or any other work at your houge
cn or after September 3, 2004.

RESPONSE: Will supplement.

47 . Coplies of all documents evidencing your knowledge of the
improvements, repalirs, and renovations done to the house,

RESPONSE: Will supplement.

48. Copies of all documents evidencing the present value of the
improvemants as well as all documents evidencing the value of
the improvements both on or about the date they were deone and
today’s date.

RESPONSE: Will supplement.

45. Copies of all documents quantifying your claim of economic
damages as a resuit of the matters made the basis of this
lawsuit.

RESPONSE: Will supplement on attorney feeg or other economic
damnages. - Plaintiff's damages are described in
Plaintiffs’ Original Petition and set by Texas Law.

50. Copies of all documents guantifying your claim of producing
damages as a result of the matters made the bagis of this
lawsuilt.

RESPONSE: See Regponse to #49 above.

51. Copies of all documents guantifying your claim of proximately
caused damages as a result of the matters made the basis of
this lawsuit.

Plaintiff’s Responsaes to Defendant Wells Fargo Bank, NA As Trustee Regquest for
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RESPONSE: S5ee Response Lo #4989 above.

52. Copies of all documents gquantifying Vour claim of
consequential damages as a result of the matters made the
basis of this lawsuit.

RESPONSE: See Response to #49 above.

53. Copies of all calculations upon which you or yvour experts will
rely to show that the promissory note contains varying late
charges on principal and interest.

RESPONSE: Will supplement on usury calculations.

54. Copies of all documents gquantifying your claim for damages for
conversion and cloud of title impermissibly imposed upon the
Plaintiffs realty eqgual to the amount of itg value as a result
of the matters made the basis of this lawsuit,

RESPONSE: Plaintiff cbiects to thig Reguest as cutside the scope of
Plaintiffs’ Petition,. Subject to this objection: HNo
Respongive Documents.

55. Copies of all documents gquantifying vour claim of statutory
damages allowed by State and Federal law as a result of the
matters made the basis of this lawsuit.

RESPONSE: See Regponses to #53 and #49 above.

56. Coples of all documents cguantifving vyour c¢laim for
compensation for all unlawful or improper charges made by the
Defendants as a result cof the matters made the basis of this
lawsuit.

RESPONSE: See Reaponses to #53 and #49 above.

Plaintiff’s Responses to Defendant Wells Fargo Bank, NA As Trustee Reguest for
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57. Coples of all deocuments evidencing the alleged unlawful or
improper charges made by the Defendants as a result of the
matters made the hasis of this lawsuit.

RESPONSE: Sse attached loan documents for usurious charges.

58. A copy of any and all brochures, warranties, representation,
soliclitations and/or any other documents provided by WELLS
FARGO BANK, NA AS TRUSTEE in this lawsuit in connectlon with
the loan made the basis of this lawsuit.

RESPONSE: Will supplement, 1f any.

59, Copies of any and all cancelled checks, vouchers, money orders
and any other documents demonstrating that you, or anyvone
else, have paild money on the Note made the basis of this.

lawsuit.
RESPONSE: Will supplement. Defendant has the record of pavyvments.
6£0. Copies of any and all insurance covering the house in dispute

in this lawsuit for the last 3 years.

RESPONSE: Objection. Outside the scope of Plaintiff’s pleadings.

13

61. & copy of all documents evidencing all of your correspondence
exchanged by and betwesn you and any other party regarding the
lpan in dispute.

RESPONSE: See attached.

62. A copy of all documents evidencing all of vour correspondence
exchanged by and between you and any other party regarding the
loan in dispute.

Plaintiff's Respaonses to Defendant Wells Fargo Bank, NA As Trustee Request for
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RESPCNSE: See attached.

63. True and correct copies of any and all documents/agreements
vou have or had with WELLS FARGO BANK, Na BAS TRUSTEE
concerning the default on the note and/or lien made the basig
of this lawsuit.

RESPCONEE: See attached.

64. True and correct copyl{ies) of any and all documents which you
plan to rely on at time of trial that show the total amount of
attornev’s fees you are geeking from WELLS FARGD BANK, NA AS
TRUSTEE.

RESPONSE: See Responseg to #1 and #2 above.

65. All reportg of each expert which were prepared for the
Plaintiffs or on bg2half of Plaintiffs.

RESPONSE: No expert'’'s reporis except attorney fees.

66. Coples of all documents evidencing that either or both of you
have been arrested and/or convicted for any felonies or
misdemeanors for conduct involving moral turpitude within the
past 10 years. '

RESPONSE: None.

67, Copies of any and all statements previougly made by the
Plaintiffs concerning the subject matter of this lawsuilt,
including any written statement signed or otherwige adopted or
approved by the Plaintiffs hereto and any stencgraphic,
mechanical, electrical or other type of recording or any
transcription c¢ontaining or setting forth statements by
Plaintiffs.

Plaintiff’s Responses to Defendant Wells TFargo Bank, Na As Trustee Reguest for
Production DAGE - 14



RESPONSE: Correspondence attached.

68. QCopiegs 0f any statements given by other parties which relate
to this case,

RESPONSE: Correspondence attached,

68. Any and all settlement, contributions and/or indemnity
agreements, held harmiess agreemnents, “Mary Carter”
agreements, releasgses, deals or understandings of any kind
between you and any individual or entity if the agreement or
understanding pertains to or bears on this lawsuit.

RESPONSE: None.

70. All notes, records, reports, memoranda, compilations of data,
and letters of each person yvou will call as an expert witness
in the trial of this case.

RESPONSE: None except attorney feesg. Object to any reguest for
attorney-client privileged documents.

71. 211 documents contalining any consulting expert’s opinions or
impressions which have been reviewed by any of your testifying
experts.

RESPONSE: No consuliing expert.

72. 21l documents evidencing or pertalining to communications with
each person vou will call as an expert witness in the trial of
this case.

RESPONSE: See Response to #70 above.

Plaintiff’'s Responses to Defendant Wells Fargo Bank, NA As Trustee Reguest for
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73. All documents, - tangible things and visual representations
reviewed or reiied upon by each person vou will call as an
expert witness in the trial of this case.

RESPONSE: See Response to #70 above.

74. All documents, tangible things and visual representations that
vou have provided to each person yvou will call as an expert
witness in the trial of this case.

RESPONSE: See Regponse to #70 above.

75. Copies of the curriculum vitae of vour testifyving experts.

RESPONSE: See attached.

76. All documents, visual representations and tangible things,
including all tangible reports, physical models, compilations
of data and cther materials prepared by an expert or for an
expert in anticipation of the expert’s trial or deposition
ftestimony.

RESPONSE: See Response to #70 above.

77. All papersg, books, tests, writings, drawings, charts,
vhotographs, literature, or learned treatises which vou will
introduce into evidence or upon your expert(s) will base
oplnion testimony in the trial o©f this case.

RESPONSE: See Response to #70 above.

78. 211 models, visual aids, experiments, documents, or other
writings or any item of demonstrative evidence prepared or
preserved by you, your experts or any other persons cother than
vour attorney, acting on vour behalf that will be exhibited to

Plaintiff’'s Responses to Defendant Wells Fargoe Bank, NA As Trustee Request for
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the Jjury or offered into evidence in the trial of zthis
lawsult.

RESPONSE: See Response to #70 zbove.

Plaintiff’s Responses to Defendant Wells Fargo Bank, Na 2As Trustee Request for
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LONZAIE C. LEATH . '
.“.,.936 Hu:Lp Knob ije + Cedar Hill, Texas 75164 W{Q’??} ”91»3483 4» Fax' g 97,1‘; 283755

i R e e B e e e

October 8, 2005

H&R Block

Customer Relations Dept.
Tel: 888-749-2400

Fax: 949-790-8505

At Andrew Lin, ext. 2030

Re: Requested Information and Docoments.
Dear Mr. Liu:

Consistent with our recent éonversatiﬁns regarding the property tax mfo, appraisal,
release of hiens and damage repair status, please fnd the followmg. My apology
for the delay. '

* On October 6, Ms. Yellow-wings, said that Amold’s Appraisa} Service had done
a drive-by appraisal that came out to be $414,500.00. 1 advised, her that Crum
Appraisal said that they would forward their appraisal to you guys in a few weeks.

* Attached, is a copy of the Dallas County Appraisal Distmict 2005 appraised
value.

* On or about September 26, I faxed copies of the release of ben documents to Ms.
Yellow-wings. Please contact her at 888-749-2400 ext. 2002.

* As Mentioned, to mitigate the roof leak damage I made partial repairs. Regarding
the floor installation damage, Direct Buy said that they were going to make the
repairs. I the repairs are not corapleted by the end of this vear, T will file a
property tax protest to get a reduction m my taxes.

Pleage do not hesitate to contact me if you

Sincer eiy
,,.,—r"" __ﬂ —

/

el
Lonzw Leath @
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Bamsucson

Praperty Description UNIFORM RESIDENTIAL APPRAISAL REPDRY  ruswe. koxy Eovb Padies
Proparly Addtess 936 Hickory mok Cizcle ity Cader BI11 Slete T2 Oplode 7HLU4 ;
Legs Dencrigtion BL 5, Jok 1, Leie hidge Village 2, #iideood seo County Dllms o _}

Assestor's Pares! No,  1602800005001.0000 TaxYoar 2005 RE Toesd 7,638 Specinl ARswssmonis $ now .
Bormowor  Lonclis Lemth Curront Oveist _Saws ocoupant: [ %] owner {7 ] Tonent [ T wscen
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DALLAS CENTRAL APPRAISAL DISTRICT
MOTICE OF RESIDENTIAL APPRAISED VALUE FOR YEAR 2005
weount Noo 180280000500 10000 Property Address:
hvhership: 936 HICKORY KNDS CIR
CEDAR HILL
LEATH LONZIE C
936 HICKORY KNOB CIR o
CEDAR HILL TX 75104-7838 Legal Description:
LAKE RIDGE VILLAGE 2
BLK & LOT 1
WILDWOOD SEC 2

iin!iﬁ(!‘ilﬂl!ggg.inﬂlIEIHEaﬁYliﬁsﬂi!Eliilgllgjﬂzﬂillgzﬂﬂil‘!_li

ear Property Dwwnar,

tate faw requires that appraisal districts appraise ail taxable properiy at its fair market value. For tax year 2005, we haue
apraised your fand at $50.,000 and the structurels) thereon at $283,890 for a total market value of $333.800.
e previous year's appraised value was $304 ,610  for land and structures,

he Texas Constitution provides that homestead property may not be increased in vaslue mare than 10% per year, up to a
aximum of H4U%, excluding any mmprovements ‘made since e last appraisal.  This prowision fakes ettect the first yeasr
AMowing the vear the property qualified for a homestead. Because of this Constitutional limitation, if vour property
Jalifies for a2 homestesd, it will be "capped” at the appropriate limit

ur records indicate that your property does gualify for this Hmitation. Since the property does gualify, the capped value of your

smesisad will be $2B0,8246. it was last appraised in 2004.
ceording to our records, the foliowing infarmation is applicable to your property:
2504 2005 Homestead
axing Jurisdiction Taxable Value Taxabhle Value Exemption
atias County $204,238 . $224,661 %56, 165
ajtas Cnty Community Cotl 204,238 $224 551 $546, 165
arkland Hospital $204,238 $224,661 $oe. 165
ity of Cedar Hill $355, 287 $2B0.826 C
zdar Hitt Lso . 240,297 FlEh, BIG $15,000
sing the current year's proposed valle and iast year's tax rates, your estimated levy this year would be 7,836,

lease understand that the DCAD does not control the tax rate nor the amount of levy. That is the responsibiiity of sach iax
jency that taxes your property. Questions abouf the taxes, an agency's budget or other activities unrelated to the Appraisal
istrict should be directed to the apprapriate agency. We cannot assist you in these matters.

wow to Protest: Please review the information provided on both the fronmt and back of this correspondence. If vou
isagree with the value propased or any other action of the Appraisal District, there are steps you are required to take. To
rotest, vou must do so in writing no later than May 31, 2005. A protest form for this purpose is provided beiow.
ha Apprsisal Review Board will begin hearings on #ay 1%, 20085 and will complste deliberations no later than Jul 25, 2005,
" you agree with the proposed vatue, vou are not required fo file a protest If you wishk to protest, you must mail the
ottorn of this form io the address beiovw before the deadline date.

ROCEED PAST THIS POINT ONLY §F YOU WiSH TO FILE A PROTEST. IF YOU DO NOT WISH TO FiLE A PROTEST, NO
URTHER ACTION IS MECESSARY.
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CAUSE NO. (8-(7290

LONZIE LEATH IN THE DISTRICT COURT

V. DALLAS COUNTY, TEXAS

WELLS FARGO BANK, NA

§
§
§
§
§
AS TRUSTEE §

95TH JUDICIAL DISTRICT

DEFENDANT WELLS FARGO BANK, NA AS TRUSTEE
REQUEST FOR PRODUCTION TO PLAINTIFF

TO:  Plaintiff, LONZIE LEATH, by and through his attorney of record, Wendel A. Withrow
Canada Withrow, I.LP, 1120 Metrocrest, Ste. 200, Carrollton, TX 75006,

COMES NOW WELLS FARGO BANK, NA AS TRUSTEE, Defendant in the above
entitled and numbered cause, and pursuant to Rule 196 of the Texas Rules of Civil Procedure,
hereby requests Plaintiff, LONZIE LEATH, produce and permit the inspection and copying or
photocopying of the following documents which are material to the trial of this cause in that they
will reveal and disclose information solely within the possession, custody and contro! of the
Plaintift and tend to show or explain the circumstances surrounding the occurrences made the
basis of this suit. Defendant, WELLS FARGO BANK, NA AS TRUSTEE, requests that
pursuant to the Texas Rules of Civil Procedure, you are requested to Respond to this Request for
Production, within 33 days of service of this request.

Respectfully submitted,
Codilis & Stawiarski, P.C.

By: P

Robert L. Negrin, TBN: 14865550

650 N. Sam Houston Parkway East, Ste. 450
Houston, Texas 77060

(281) 925-5200 - Phone

(281)925-5300 — Fax

Attorney for

DEFENDANT WELLS FARGO BANEK, NA AS
TRUSTEE




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been sent as
indicated to the following parties on this ___day of November, 2008 via facsimile to;

Via Facsimile 972/417-0685
Wendel A, Withrow
Canada Withrow, LLP

1120 Metrocrest, Ste. 200
Carrollton, TX 75006

2

Robert L. Negrin /U




INSTRUCTIONS

1. Answer each request for documents separately by listing the documents and by
describing them as defined below. If documents produced in response to this request are
numbered for production, in each response provide both the information that identifies the
document and the document’s number.

2. TFor a document that no longer exists or that cannot be located, identify the document,
state how and when it passed out of existence, cr when it could no longer be located, and the
reasens for the disappearance. Also, identify each person having knowledge about the
disposition or loss of the document, and identify any other document evidencing the lost
document’s existence or any facts about the lost decument,

3. DFurther, if you object to a request by asserting a privilege, then please state with
specificity, the information or material responsive to the request that has been withheld, the
request to which the information or matenal relates, and the privilege or privileges asserted. You
are further requested to prepare a “privilege log” with all such objectionable items attached under
seat for an in camera review by the judge in this case pursuant to Rule 193.3(1)(13(2).

DEFINITIONS

The following definitions shall have the following meanings, unless the context requires
otherwise:

1. “WELLS FARGO BANK, NA AS TRUSTEE” or “Shelley Ortolani, Mary Mancuso,
and Jay Jacobs, Substitute Trustees” as well as a party’s full or abbreviated name or a pronoun
referring to a party, means the party, and where applicable, her, or its agents, representatives,
officers, directors, employees, partners, corporate agents, subsidiaries, affiliates, or any other
person acting in concert with him or under his control, whether directly or indirectly, including
any attorney.

2. “You” or “your” means LONZIE LEATH, individually or collectively as the case may
be, and all other persons acting on their behalf.

3. “Document” means aill written, typed, or printed matters, and all magnetic, electronie,
or other records or documentation of any kind or description (including, without limitation:
letters, correspondence, telegrams, memoranda, notes, records, minutes, contracts, agreements,
records or notations of telephone or personal conversations, conferences, interoffice
communications, e-mail, microfilm, bulletins, circulars, pamphlets, photographs, facsimiles,
invoices, tape recordings, computer printouts, and work sheets), including drafts and copies not
identical to the originals, all photographs and graphic matter, however produced or reproduced,
and alt compilations of data from which information can be obtained, and any and all writings or
recordings of any type or nature, in your actual possession, custody, or control, including those
in the possession, custody, or control of any and all present or former directors, officers,
employees, consultants, accountants, attorneys or other agents, whether or not prepared by you,



that constitute or contain matters relevant to the subject matter of the action. TFurther, for
purposes of this request for production, the term “document(s)’ shall inciude any data or
clectronic media stored in any computer system. We are specifically requesting that this data
and these data files be produced on a DVD, CD or 3.5 mch floppy disk in a version compatible
with any version of the Microsoft Windows operating system, Adobe Acrobat, Quicken,
WordPerfect, Microsoft Word or any other Microsoft Office application (eg Outlook,
PowerPoint or Excel). Please specify the program under which the data may be accessed.

4. “the Loan” means Loan Number 0019488717 dated October 26, 2005 in the principal
amount of $340,000.00,

5. “Possession, custedy, or contrel” of an item means that the person either has physical
possession of the item or has a right to possession that is equal or superior to the person who has
physical possession of the item.

6. “File” means any collection or group of documents maintained, held, stored, or used
together, including, without limitation, all collections of documents maintained, held, or stored in
folders, notebooks, or other devices for separating or organizing documents.

7. “Person” means any natural person, corporation, firm, association, partnership, joint
venture, proprietorship, governmental body, or any other organization, business, or legal entity,

and all predecessors or successors in interest.

8. “Relating to” and “relates to” means, without limitation, embodying, mentioning, or
concerning, directly or indirectly, the subject matter identified in the request.

9.  “Concerning” means, in whole or in part, directly or indirectly, referring to, relating to,
connected with, commenting on, responding to, showing, describing, analyzing, reflecting, or

constituting.

1¢. “Communication” means any oral or written communication of which LONZIE
LEATH, has/had knowledge, information, or belief.

12. *Date” means the exact date, month, and year, if ascertainable, or, if not, the best
available approximation.

13, “Identify” or “describe,” when referring to a person, means you must state the
following:

a. The full name.
b.  The present or fast known residential address and residential telephone number.
¢.  The present or last known office address and office telephone numbers.

d. The present occupation, job titie, employer, and employer’s address at the time of
the event or period referred to in each particular request.



c.

In the case of any entity, identify the officer, employee, or agent most closely
connected with the subject matter of the request and identify the officer who is
responsible for supervising that officer or employee.

14, “Identify” or “describe,” when referring to a document, means vou must state the

following:

a.

@

The nature {e. g., letter, handwritten note) of the document.
The title or heading that appears on the document.

The date of the document and the date of each addendum, supplement, or other
addition or change.

The identity of the author and of the signer of the docurnent, and of the person on
whose behalf or at whose REQUEST FOR PRODUCTION NO. or direction the
document was prepared or delivered.

The present location of the document, and the nante, address, position or title, and
telephone number of the person or persons having custody of the decument.

15, The word “and” means “and/or.”

16. The word “or” means “or/and.”

LV



REQUESTS FOR PRODUCTION

1. Atrue and correct copy{ies) of any and all cancelled checks, money orders, cashier’s
checks, paid receipts evidencing attorney’s fee paid to date as a result of this lawsuit.

2. A true and correct copy(ies) of any and all outstanding invoices/bills/statements
regarding attorney fees to be paid as a result of this lawsuit.

3. Financial statements prepared by or for you since October i, 2005, 2006 and 2007, 2008,
pertaining to any property in which you have or had an interest, regardiess of whether the
property was titled to you

4. All documents reflecting conveyances, donations, gifts, transfers, and/or sales of property
with a cost or value in excess of $5,000.00 in which you have or had an interest in since October
1, 200s.

5. All documents of any financial institution where you have or had an interest or deposited
checks or money(ies) received from any person or entity during the time period from October 1,
2005 through and including October 1, 2008, including, but not limited to:

° All monthly or other periodic checking account statements;
® All monthly or other periodic savings account statements;
s All monthly or other periodic credit union statements;
@ All cancelled checks, negotiable orders of withdrawal, deposit slips, receipts,
deposit items, transit items, or other documents from all financial institutions; -
* All monthly or other periodic 401(k) account statements;
J All monthly or other periodic IRA account statements,
e All monthly or other pericdic certificate of deposit account statements;
. All monthly or other periodic account statements regarding stocks, bonds, mutual funds.

9. All property insurance declaration page(s) from property msurance policies pertaining to the
real property made the basis of this litigation.

10.  Correspondence and/or notices you have sent or received from the Internal Revenue
Service.
11, True and correct copies of any and all documents pertaining-to any trust in which you are

or were the settler, (rustee, or beneficiary, inciuding, but not limited to, trust agreements, list ¢f
assets held by each trust, trust tax returns, bank records and correspondence.

12, True and correct copies of any and all statements/invoices/ receipts indicaling paid
property taxes.



14. True and correct copies of any and all statements/invoices/receipts indicating unpaid
property taxes.

15, True and correct copies of any and all homeowner’s association fees indicating they have
been paid.
16. True and correct copies of any and all homeowner’s association fees which indicate they

have not been paid.

17.  True and correct copies of any and all statements/invoices/receipts indicating paid school
district taxes.

18, True and correct copies of any and all statements/invoices/receipts indicating unpaid
school district taxes

19, True and correct copies of any and all documents evidencing any loan or contract
between you and WELLS FARGO BANK, NA AS TRUSTEE pertaining to the property made
the basis of this lawsuit.

20, True and correct copies of any and all documents relating to any assignment or transfer of
loan or contract to you relating to the property made the basis of this lawsuit.

21. True and correct copies of any and all documents which evidence any lien you have or
had on the property made the basis of this lawsuit.

22, True and correct copies of any and all documents which evidence the appointment of any
trustee to act on your behalf or for your benefit in any deed of trust pertaining to the property
made the basis of this lawsuit.

23, True and correct copies of any and all docurments/correspondence that you have sent to
WELLS FARGO BANK, NA AS TRUSTEE.,

24, True and correct copies of any and all documents/correspondence that you have received
from WELLS FARGO BANK, NA AS TRUSTEE.

25, True and correct copies of any and all documents/correspondence, including telephone
notes, e-mails, memos, letters, reports, etc. pertaining to the property made the subject of this
lawsuit or any indebtedness on said property.

26.  True and correct copies of any and all documents pertaining to your purchase of the
property made the basis of this lawsuit.

27.  True and correct copies of any and all documents pertaining to the re-financing of the
property made the basis of this lawsuit,



28, True and correct copies of any and ail documents pertaining to any other lien on the
property made the basis of this lawsuit,

29, True and correct copies of any and all documents regarding the Note made by LONZIE
LEATH and payable to Option One Mortgage.

30.  True and correct copies of the Deed of Trust securing the note made by LONZIE
LEATH and payable to Option One Mortgage.

31, True and correct copies of any and all documents that you contend contain or constitute
evidence of an agreement between you and WELLS FARGO BANK, NA AS TRUSTEE
concerning the default and/or foreclosure made the basis of this lawsuit.

32. True and correct copies of any and all documents that you contend contain or constitute
evidence of an agreement between you and Codilis & Stawiarski, P.C. concerning the default
and/or foreclosure made the basis of this lawsuit.

33, True and correct copies of any and all documents, biliing statements, invoices, time slips
or other docwments evidencing the amount of time and/or money charged for services rendered
i1 connection with this lawsuit or your claims made the basis of your request for attorney fees as
set out in your pleadings.

34, True and correct copies of any aud all documents/agreements (written or verbal) you
have or had with WELLS FARGO BANK, NA AS TRUSTEE conceming the defaunit on the
note and/or lien the subject of the foreclosure made the basis of this lawsuit.

35. True and correct copies of any and all documents/agreements (written or verbal) you
have or had with Codilis & Stawiarski, P.C. concerning the default on the note and/or lien the
subject of the foreclosure made the basis of this lawsuit.

36. A copy, with privileged information redacted, of any information which otherwise
evidences that amount of attorneys’ fees incurred by you in this matter.

37. A copy of any letters which you believe supports your claims in this Jawsuit.

38. To the extent you were previously involved in any civil litigation, please produce a copy
of the most recent live pleading in such lawsuit.

39, A copy of any and all settlement agreements, releases, checks, wire transfers, letter
agreements, Rule 11 Agreements, moeney orders, debit cards, annuities or other documents
indicating that WELLS FARGO BANK, NA AS TRUSTEE or anyone else has settled or
compronused any claint which has been asserted, or could have been asserted in this lawsuit or
the lawsuit related to the claims at issue in this hitigation.

40. To the extent you have communicated with WELLS FARGO BANK, NA AS
TRUSTEL, its employees and/or agents, in writing, copy of any letters memoranda or other



documents evidencing each and every conversation, meeting and/or communication that you
have had with WELLS FARGO BANK, NA AS TRUSTEE, it agents, attorneys and/or
employees in this matter.

41.  Tothe extent you have communicated with anyone else regarding this matter, including
their employees and/or agents, in writing, produce a copy of any letiers, memoranda or other
documents evidencing each and every conversation, meeting and/or communication that you
have had with that entity, person and/or enyone else, including their agents, attorneys and/or
employees regarding this matter.

42, All trial exhibits you plan to offer at trial in this matter.
43, Copies of all documents evidencing communications with other people or entitles

regarding the facts in dispute and/or the loan(s) in dispute.

44 A copy of every insurance policy {other than automobile insurance) which identities you
as the insureds or loss payees.

45, All documents concerning any investigation or review by vou and by anyone else of the
matters aileged in Plaintiffs’ Petition insofar as the investigation was conducted prior to you
anticipating litigation. If you claim privilege regarding this documentation, then please produce
a privilege log in the place of this documentation identifying the privileged documents in a
sufficient manner to allow the court to conduct an in camera review of this document(s).

46. Copies of all documents between you and J. Beebe Construction Services and General
Contractor or any other contractor that performed repair, renovation or any other work at your
house on or after September 3, 2004.

47.  Copies of all documents evidencing your knowledge of the improvements, repairs, and
renovations done to the house.

48. Copies of all documents evidencing the present value of the improvements as well as ail
documents evidencing the value of the improvements both on er about the date they were done
and today’s date.

49, Copies of all documents quantifying your claim cf economic damages as a result of the
matters made the basis of this lawsuit.

50.  Copies of all documents quantifying vour claim of producing damages as a result of the
matters made the basts of this lawsuit.

51. Copies of all documents quantifving your claim of proximately caused damages as a
result of the matters made the basis of this lawsuit.

52, Copies of all documents quantifying your claim of consequential damages as a result of
the matters made the basis of this lawsuit.



53, Copies of all caleulations upon which you or your experts will rely to show that the
promissory note contains varying late charges on principal and interest,

54. Copies of all documents quantifying your claim for damages for conversion and cloud of
title impermissibly 1imposed upon the Plaintiffs realty equal to the amount of its value as a result
of the matters made the basis of this lawsuit.

55. Copies of all documents quantifying your claim of statutory damages allowed by State
and Federal law as a result of matters made the basis of this lawsuit.

56. Copies of all documents quantifying your claim for compensation for all unlawfui or
improper charges made by the Defendants as a result of the matters made the basis of this
lawsuit.

57.  Copies of al! documents evidencing the alleged unlawful or improper charges made by
the Defendants as a result of the matters made the basis of this lawsuit.

58. A copy of any and all brochures, warranties, representations, solicitations and/or any
other documents provided by WELLS FARGO BANK, NA AS TRUSTEE in this lawsuit in
connection with the loan made the basis of this lawsuit.

59. - Copies of any and all cancelled checks, vouchers, money orders and any other documents
demonstrating that you, or anyone else, have paid money on the Note made the basis of this
lawsuit.

60.  Copies of any and all insurance covering the house in dispute in this lawsuit for the last 3
years.
61, A copy of all documents evidencing all of your correspondence exchanged by and

between you and any other party regarding the loan in dispute,

62. A copy of all documents evidencing all of your correspondence exchanged by and
between vou and any other party regarding the loan in dispute.

63, True and correct copies of any and ail documents/agreements you have or had with
WELLS FARGO BANK, NA AS TRUSTEE concerning the default on the note and/or lien
made the basis of this lawsuit.

64. True and correct copy(ies) of any and ail documents which vou plan to rely on at time of
trial that show the total amount of attorney’s fees you are seeking fromi WELLS FARGO
BANK, NA AS TRUSTEE.

65.  Allreports of each expert which were prepared for the Plaintiffs or on behalf of Plaintiffs.



66, Copies of all documents evidencing that either or both of you have been arrested and/or
convicted for any felenies or misdemeanors for conduct involving moral turpitude within the
past 10 years.

67.  Copies of any and all statements previously made by the Plaintiffs concerning the subject
matter of this lawsuit, including any written statement signed or otherwise adopted or approved
by the Plaintiffs hereto and any stenographic, mechanical, electrical or other type of recording or
any transcription containing or setting forth statements by Plaintiffs,

68, Copies of any statements given by other parties which relate to this case.

69, Any and all settlement, contribution and/or indemnity agreements, hold harmless
agreements, “Mary Carter” agreements, releases, deals or understandings of any kind between
you and any individual or entity if the agreement or understanding pertains to or bears on this
lawsit,

70. All notes, records, reports, memoranda, compilations of data, and letters of each person
you will call as an expert witness in the trial of this case.

71, All documents containing any consulting expert’s opinions or impressions which have
been reviewed by any of your testifying experts.

72, All documents evidencing or pertainino to communications with each person you witl
g =
call as an CXpBl't witness in the trial of this case.

73.  All documents, tangible things and visual representations reviewed or refied upon by
each person you will call as an expert witness in the trial of this case.

74.  All documents, tangible things and visual representations that yon have provided to each
person you will call as an expert witness in the trial of this case.

75. Copies of the curriculum vitae of your testifying experts.

76.  All documents, visual representations and tangible things, including all tangible reports,
physical models, compilations of data and other materials prepared by an expert or for an expert
in anticipation of the expert’s trial or deposition testimony.

77, All papers, books, tests, writings, drawings, charts, photographs, literature, or fearned
treatises which you will introduce into evidence or upon your expert(s) will base opinion
testimony in the trial of this case.

78. All models, visual alds, experiments, docurmnents, or other writings or any item of
demonstrative evidence prepared or preserved by you, your experts or any other person other
than your attorney, acting on your behaif that will be exhibited to the jury or offered into
evidence in the trial of this lawsuit.
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RE: Lonzie C. Leath v. Wells Fargo Bank, N.A. As Trustee

Cause No.: 08-07290

Dear Mr. Negrin:

Enciosed is the Plaintiff’s Supplemental Discovery Responses.
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cc: Client {w/encl,)

Very truly yours,

Dol fihoron

Wendél A. Withrow
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NO. 08-07290

LONZIE LEATH IN THE DISTRICT COURT
Plaintiff,

VS, 95™ JUDICIAL DISTRICT

WELLS FARGO BANK, NA
AS TRUSTEE '

E S N N U A P Y

Defendant DALLAS COUNTY, TEZXAS

PLAINTIFE'S SUPPLEMENTAL DISCOVERY RESPONSES

Now comes Plaintiff and fileg this Plaintiff’s Supplemental
Discovery Responses.
I.
Plaintiff hereby designates; Ann Piper as an expert witnesg.
address: 5952 Royal Lane #205
Dallas, TX 75230
Phone Number: (214)631-0816,
1T,
This expert appraiser will testify ag to the value of the
subject property on or about the date of refinance and the
value at the present date.

ITT.

Plaintiff’'e expert will be made available for depositon
pursuant to the Texas Rules of Civil Procedure.

Plaintiff’/s Supplemental Disgovery Respouses BAGE - 1
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Respectfully submitted,

LAW OFFICE OF WENDEL A. WITHROW

MO et

WENDEI, A. WITHROW

State Bar No. 21830800
1120 Metrocrest, Suite 200
Carrcollton, Texas 75006
Phone: 972/416-2800

Fax: 972/417-0685

ATTORNEY FOR PLAINTIFF,
LONZIE LEATH

CERTIFICATE QF SERVICE
T hereby certify that a trus and correct copy of the foregoing
document has been forwarded to all counsel of record 1n accordance

with the Texas Rules of Civil Procedure on this 2 day of

oD <l b

WENDEL A. WITHROW

Auwgust, 2010,

Plaintiff‘s Supplemental Discovery Responses PAGE - 2
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December 20, 2010

VIA FAX #281.925.5300
AND BY U. 8. MAIL

Mr, Robert N.-Negrin

Codilis & Stawiarski, P.C.

650 N. Sam Houston Parkway East, Ste. 450
Houston, TX 77060

RE: Lonzie C. Leath v. Wells Fargo Bank, N A. As Trustee
Canse No.: 08-07290

De¢ar Mr. Negrin:

Enclosed is the following:

I. Plaintiff*s Second Supplemental Discovery Responses.

[will let you kziqw when the Motion for Continuance is set for a hearing,

| Very truly yours, '
Wendeﬁf,\;’gﬂuow ‘

WAW/dme
Enclosure

ce; Client (wfahcl.)

* TExas BOARD OF LEGAL SPECIALIZATION
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NO. 08-07290
LONZIE LEATH IN THE DISTRICT COURT
Plaintiff,

vs. 495%™ JUDICIAL DISTRICT

WELLS FARGO BANK, NA
AS TRUSTEE

e et et et et M s it e St

Defendant DALLAS COUNTY, TEXAS

PLAINTIFF'S SECOND SUPPLEMENTAL DISCOVERY RESPONSES

Now comes Plaintiff, Lonzie Leath, and files this Plaintiff’s
Second Supplemental Discoverv Responses.
I.
adttached is the complete Appraisal Report by Defendant’s
previously designated expert, Ann Piper. Sald report was received
on December 20, 2010 and is being faxed to opposing coungel the
same day.
IT.

1) The expert’s name is: Ann Piper, 9052 Stone Creek P1.,
Dallag, TX 75243, 214-591-0816.

2} The expert will testify as to the wvalue of the house on
or about October 26, 2005 and a2ll matters contained in
the attached Appraisal.

3) The mental impressions, opiniong and a detailed summary
are in the attached report. Generally, the expert will
state the wvalus of the house on or about the date of
closing was $268,000.00 based on the condition c¢f the

house at that time.

Plaintiff's Second Supplemental Discovery Responses PAGE - 1
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483  All documents reviewed hy the expert are attached to the
report or previcusly produced.

4B} Attached.
Respectfully submitted,

LAW OFFICE OF WENDEL A, WITHROW

Nl Nl

WENDEL A. WITHROW

State Bar No. 21830800
1120 Metrocrest, Suite 200
Carrollton, Texas 75006
Phone: 972/416-2500

Fax: 972/417-0G685

ATTORNEY FCOR PLAINTIFF,
LONZIE LEATH

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
document hag been forwarded to all counsel of record in accordance

with the Texag Rulzj of Ciwvil Procedure on, via U. 5. Mail and by

day of Decj%;j[),2010 igkxiéjbﬁsqkiaf_

WENDEL A. WITHROQW

Facsimile, this

Plaintiff’'s Se¢ond Supplemental Discovery Responses PAGE - 2
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ife o, B3 ko e Page #7;

APPRAISAL OF REAL PROPERTY

LOCATED AT:
936 Hitkory Krob Cie
Cedar Hill, TX 75104-7538
Lot 1 Wittiworet Secton 2, Block 4, Lake Ridge Vilage 2

FOR:
Lanzie Leath

96 Hickory Knait
Cadtar Hil, TX 75104

" AS OF:

Odlober 26, 2005

BY:
Ann Pipar
0052 Stone Graak PL
Dallgs, TX 75243
Voice: 214-691-0516 Geil; 214-34 10584

Emait aongannpiper. oo
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Assumptions, Limiting Conditions & Scope of Work e N5 Hizkery s
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STATEMENT OF ASSUBPTIONE £ LIRITNG DONDITIONS

o The appraiber wil nol ba vesponsiole for matters of 2 fegal natore thi affeel efffer te peopssty baing sppraised o 4 10 1. The appraiser
assumbs tha the ttle i3 good and markelbtle and, Hevslfre, wil vt cender any cpiniong ghokd the B, The property is apmatsad on ihe basis

ol it being unler responsitls Denership,

~- The ansgraiser oy have pravided a shelch in the appsaisal vapon to shuw agmoxinale dimansicas of the Improvements, ang a0y sush skeizh
i inbiuded naly b assist the reader of the reporl in visualizing the propetty wnd undetstanding the appeaiss's determination of e sne. Unless
alferwise indicated, & Land Survey way not perdsined,

~oe 50 i abing, (e dpratser had examingd the avaiatle food maps that a0 provided by (he Fedsral Emerninicy Manzgement Agency {or ol
Catn Setiens) und fg aoted in the apneaisal raaod whithir the subject sife is Jncaled in 2n idontified Spetial Rood Hazard Area, Becavss e
aDpraser is ot a siryiyer, R OF 508 makes no tuaranters, dxprest of implisd, reganging this delennination.

~ The appigizer Wil oot give festirmny or anpeds It cou beasuse ne 0; she made & snpraisal of 1e praasrly in queation, untess spacific
alrangements 10 8o gn bave besn wminde befurehand,

—— I the cost appiach is inchuded in This spprais, By apesiter e extimited the vabse of the lond @ B cost appioach ot fis Hiohest ang best
ube, 3o0d Bhe impravernaais 2t their conlnbulory vatue, Thise 3apatale valuations of the land snd imprevements must not e wsed in donkingtion
with sy aliter angraizal and are invalie 3 they are 50 u4ed, Unisss oiharsise specifically indicated, the cost approach valtiz is nat an fnsusiote
valug, and sild nat be used as such.

~— The anpraiser as noted [n Yie appralsal repint any slvirse condikens Gneluding, Dot not fmited fe, needed rapaire, depreciation, the presepss
af rwarduus wastes, iavle subslances, mic.) abeerwd duting Hie inspesitn of the sobject propiety, or T he or she becwme dwars of dhrsg the
nemmad esearch Mt i pefeiming e appraizal, Unkess otherwise stated in the appralsal renon, e spivatser hag ro knowiedge of any
higen oF Unangsent comdiliong of S propenly, of adverss envieastentl condtions finchuBing, but et tinwted o, e presance uf Rewrdius
wisstes, de subitances, fe) thak would make e prosenty mivie or fess @tualie, and ias assurost 9] theve are no Sith coniions s
fTHRG 1) uaracless oF Wartanlias, EXORESS Of Wi, relarding e condian of e progerty. The aparaise will ool be respeansitis for any

sieh condifions frat e eifst ar far any wnginesding o lesfing el might e equined in dscovar whigther Syon coaditions edst, Behuse Ihe
Elniizer 75 ot an axpen in 1 fidle of snvirenmental hasnds, the appraisal repot must ok be consilered 35 an environingatal agsessment of
1 peaperhy.

I a_zqzafsﬂr oblaied Ine Harmation, estimates, snd drmions that were aqvessed i e Apgraisal renon from gaaites 1t he of she
considers 1 b elfabie and dolieves them 1 be toue 3nd caedl, The sppraiser doss het assuive responsihsity far the accurssy of Soch fems
{had wroi hutnished by ofter pacliss,

- The appraine wii not distlose e coptents of the nppraisal report sxhept 85 provided foy i the Unifer Stndards of Professional Rppoiss
Practice, sad any appiants Tedecd, state or inca! faws,

e f this BOpraiEal Ja incialed 3% Sulect 0 satisholary tompietion, repaivs, £ Mlermins, the appratser s lased his of her apprizal report
and valaton comclusion on the assumplien (hat compiaion of the anrvaments &l be verformed i 3 workranike manper,

— An appraiser's client is e party (ar parfes) who engage an apgaier in i specific apsighment. Aay oliey narty acguining ths reped froen Yy
aiers) daes it becatne 2 party to Ine appraissr-ciimt valatienstip. Any pefsuns focelving s appals st begtuse of distiosure requirements
gophingtie b tie appmisi’s olisnt o not become ifendid users of his teport unless Spectically igenhfed by the disnt 2 e time of the
asgiyamen,

—n Ilgﬁe appraiser's whtlen cansent and approval must bo aitaied bafors this appraisdl oo oab be convayed by seiens o e public, thaugh
vk, pubiic refalians, news, sales, or by seeans of any efher media, w by is inclsion iy a private o nubils dadabage,

— AN agpraisal of rept propedty i not 8 ‘hame Rspecllisr 2nd should ol De sonsinied 45 SUCh. AS part of xe valion pracess, the aopraiser
PEFOIMS & poe-iavasive wiwal ventory that {s wot mmended fo reveal deficts of defiments! candlions that dre a0t Hay apharent. The prasency
of sugh condilions or defetls could adversely aftact e appraisers opinion of value, Clieals with concams about such poleslist npgative fcios
are encouraned f tgags he apprandate type of sxper 1 ivostigate.

The Beope of Work i e Type and citent of reesirch and enatyses parfarned ko & ppreizat sssigiment fat f5 required fo oroduce cradisly
assigAmen: resnls, given the Retues of e aspeaisa? probilem, the Specitic reulrements of the intended werls) and the tended nga of fhe
appraisel regord, Retfince unar s repart, regasdiess of fow acauired, by sy pacty o Ry any use, other i hose spacified In this mgorthy
fise Appreiser, & profilited. Thiy Dpinion of Vidue Hwt 5 the conslusion ol this rapert Is sreditle onfy within the tantend of the Seope of Wer,
Effective Date, the Tateof Report, e Inended Users), the intende Uiz, The stned Aszumplions and Linfling Condfsens, any Hyprtetiost
{onditions and/or Exirenrtisary Assumpiinns, an6 tha Typeof Value, ta detined hotein, The apmatser, appraisal firm, and related pariies sssume
o ablingtion, ability, o7 dccountability, and wit rol b vesponsigie for auy wnsttionized usa of Heis repon or fts eonclusions,

Addinaa Comvnents (Seope of Work, Extraordinary Asaumptios, Hypolhaties) Conditions, et Finfcrmetion was riot avatiablo as to what were
cuiren) Bstings 5 years sga. The extended marked fimes for elbse saies ndlcales an ovessupply of Relings. Qnly clozed satas wads cotistderod,
Researii for tals aporaisal wis in U dime peting of December 29, 2010, e
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APPRAISER'S CERTIFICATION
 eeriilly tat, to the bes! of ey kadwledee and teiieh:
< THE statemenis of Bk contabed in iy repond am ug and sosrecl, _
o T grar ity of Ui raport, Tor T Stated use by e Statod vsed(s), of the reported anaiyses, coinions, and conciusions ae hmied only by
e sezsoried Ssmcmbions and g condiBions, and are my narsons), imaanial, and enbiased professiond! analyses, cpinions, and conclusime.
;m- j .fsaére i fifesedt oF prospeckive imereed in the propeny il i the Sublsctof this repod and no persois! interesl witt respict f o parties
iwvgtved,
— ¢ hawte o i with vespecd t the property that is fhe subject of this report or (o the parlies Beolved witl this satignment,
~ Ky argapannt in s asslnnonent was Aot oantihast inon developing nr eparting mesetermined iRy,
- Wiy eAMmpERSatian Tor comeieling Y85 acsigrenest (5 anl carkingent nan e Seveionment or rapiring of a weduermined vale o7 direckion
I wadee hat Favors the zause of $he client, the amoun! f ite value oirkDn, The Altivnet of 2 stinulated rasafl, o the vtourrence f & sulrsonuant
awanl dirently felated 10 the Inlanded use of this appraisal. _
~— My atalyses. a0inons, and sencke:ans were deveoped, and this report has bee prapared, in cordciodly with (he Unifarm Slandards of
Profeshina degraisa: Practios that were o offect al e e this mpor was prendted, .
-— 1 i aof B, eilhly ity or Compietely, my 2naiysl andior the opinieh of valde i fie anppratzal mpor on the favs, coir, refklon,
say, hndheap, Semiffal slatus, or haliomar origin of either e prospbotive twmers o Yotusanls of e subjed) prapedy, o of e prosen]
Pnetrs by Cocigmants of tie progertiss in the vicinfy of the sublee? progerdy,
~ Uniggs offirwise ndivaled, § fuve made 2 pessonal msprcton of B propenty ihat i9 e subjedt of s mpart
o Uindezs giherwisg sndiciid, o ooe oroviden sigaifitant v srepaty appraisal assislane I Bie pe-con(s} shaning s cerlification.

Addivenzl Certitoations:

BEFRTION OF MARKET YALUE*

Warket vatue menns T ost prabats pes wich a prapaaty should Drtg in & sompetiive and wpen ovarsel under &l conditions requisie
10 1 fair sale, e huver and seliy pach anting aradently and knowiedpeably, aad assumiag the peice i5 nat #ffected by undee sfimols,
mgf;cii in i defection i3 e sonsumration o & sale as of 3 specified date and the paszing of ite i sl 10 buyer urdiy conditions
wifvarahy:

1 S a0 saller ane tynicatly mativaled; i

2. Bathy partian are well ifovmned o well advised and acting in what g eongldis iy o £931 iMetesls;

3. A rengbnatee v I Alower i exposure in The open markel,

4. Payent is made in terms of cash in U5, doftars or fa teems o finangal sicangsments cormparsiie ters; and

3, T privg celprasents e aovrdl ponsideraliod for e properly sold unstected by speslal ar creafive francimg or 2868 contessiong
warded by sapene associziesd with i sale.

* This definitian i5 fram requbstions pubished by federat repulainry agencizs aurstant ko Tile Xt of v Pnanplal nstiutions

Raform, Gecavery, and Enfarosnets At {FIREEA} of 1428 betveen July 5, 1930, and Augest 24, 1950, by fa Pederel Reseive Sysham
{FRSY, Natinms Creds Union Adiimiairalinn MOUA), federal Depostt Isurance Dorporation {FLNCE, the Offoe of Thelit Suberviston {0T5),
and the Officg of Cortipirolier of he Durrensy [DCE1, This defnifion & Mpo refeisnced i reguiatons joimly pullished by e GUC, 0TS,
RS, and ETHG an June 7, 1894, 2nd in the intwageney Appraieal and Ewilation Guidelines, dated Celoher 27, 1494,

Ehient Coptact . ) Deeitame’  Lonzie | osth
il B3760MImEn.com Adticss, U3 Higkory Kol Soadir Wi, TX TRH04
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o GO-AFPRAISER {f applicatle)
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wopecton of Susent W e Eader ) IBdedrOoy 0 TRE (hsechon o Rethmy  Uunekr ADeedy o] Blenostiy (i Nose
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ive Star Floorin s
Five Star Flooring Estimate
‘27 Wast Main Sueet g
Grand Draire, TX 75052 o | DATE | ESTIMATE NO.
- 5 611563008 25
NAME/ ADDRESS o
Lonzty Teath
Y36 Miekory Enab Cirsle g,
Codat Hitl, TR 25140
m._.-"""’
\
£.0. NO. TERMS Fog PROJEET |
. . 55D ovad50% On,.. i
{TRHA DESCRIPTION @y COST TOTAL
GAME ROOM
21 Cublnons & Vi, | Ebarry Sinined Hed Ovlc Wood Panstiag & Trim - Regpsir, I 12.995.00 LA
Refinidh {Inclndm Remove & Reinstall OF Bevber Campat i
(Lastnp Sumd
21 Sponighty Bemove, Tovage tid Roplreenest of olf miwre, i 15,325.00 1502500
apphinee, pictures. baoks, compters, eus. throughout
{Lurp Sm}’ '
- PORCELAIN T1LE REPLACEMENT
2% Specintlly Dusi Contalnment snd Megative Afjaosphone - Walls, { G120 agel.00
O, Calbing, Opsa Swir Opse, Cobinats, Bedrooms -
Extrnsive: (Lomp Susr)
gL Demo Lrerno Bristing Poraclaln Plowr Tie (SgF0 1,152 9,65 533040
Serape Aty Seeape Aveay Exizding Thinset sod Moor Frap {SaFY) % ¥oxd pEN 3,744,00
Fhiar Pecp Faor Prep « Loweling (Per Bag) L1 {13.00 &.R00.00
Pownuisin 20626 1., Cst;alom frafal! 3029 Parceiatn o On 48 Disgonal L5 875 10.086.00
(13043} :
Poreiain Sxd Decw, JCusborn Instal! iyed Do Porceinin Tiic (Bach) 00 6.5 1 950,00
Mope Orour Sond, | Mapei Snded Grout (Fer Bag) [ 945 17,967
Ty 2OXR0 ivlerege] Porectals Tio - Tosed 2B 20 Cotnr lwty (SqFi) 1,152 i &, 596.48T
"Poson Devo 66 Manarl Tasca Doco {UBSX) (EACH 300 7.58 3253007
(B.25%}
TOTAL
SIGNATURE
rhone ¥ Fan¥
9P LOETE T 922623174
Page 1
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.:‘ " E =
Five Bt Tlporing EStl mate
127 West Maip Street f :
Grand Praine, TX 75052 DATE | ESTIMATEND.
&252605 1345
| mAME fADDRESS .
Loarie Lol
556 Wikory Kb Clrale
Codiy BULTX 75130
RO, NO. TERMS FCE PROJECT
SIPADOWRIS 0% Or .
IEM DESCRWTION vy cost TOTAL
; —
Cr'Tie Dot Scsl Cernmin Tie CGrout Sotl (Sa) 1,132 123 1 440,00
23 Speclalty gm;:m Pountain Arco - Bush Dowa end Flogs (Luop i B50.00 250,00
W
Brss Bogrds Sasg Boarde (e 3* MntriaisPrime, Fajm Ot Das & iy 7.23 199,95
fagmaily (Laf)
{2 ors & Trim !:?in! ;.u Daws, Trin, $ase and Cofumns To M 4,800 185 7,40.00
{3qFL
RERLAQE AL BERBER CARBET . UPSTAIRS
{(HGH GRADE BERBER CARPTTY :
0241 B Dame Bxisiap Carpet (i) B, SEHE 025 37500
Carput Instu Bayher Compe W/ st ingell {Safo 1,560 075 ,123.00
Sew Liwdusitios Regber Lyrpot High Grode WYPatiorn (Sg% 1,500 3.9 5985007
Foor Prep Upstairs Halt - Floor Prap - Level {Per Qo) 7 17500 129500
REPLACE ALL PLUSH CARPET - DOWNETAIRS
{HIGH QRADE FLUSH CARPET)

"0 1 Demn Cemo Bxigting Corpet (BP0 t27e 025 J§8.00
Corpet Ipsiall High Grags Flush Carpet Inanall (SaF) b7 0.G3 52630
S inchistries | Hioh Grode Plush Corict (SoFt) 1278 4,39 FAS6.88T

{8.26%)
TOTAL
SIBNATORE
Phone ;£ Fex
g L 5 A ) 870263517
Pege 2
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Five Star Floaring

127 West bMain Steee:
CGrand Peairie, TX 74042

MAME f ARURESS

Tastszic Leoth
430 Hhkogy Bnob Cirvic
Coslar Hilt, 7% 25140

T-273 PR17/B28 F-R39

Estimate
DATE ESTIMATE Q.
Gr25/400R 1145

Z

£

PO, NO, TERIME FOB PROJECT
$0% Do/ S0 On...
4 e . DESGRIPTION ary COsT TOTAL
13 WVAL HVAG Cleshling & Cralitionioe (Lump Som) 3 539500 555500
a8 Spesiay Ty Foes, Proft & Overhiend, Supevcizion - 25% 1 23.240.44 23 240,44
{Lurng Sund
NOTE OF EXCILUSHON: ESTLMATE COSTS DOES
NOT TNCLUDE RINAL RESIDENTIAL CLEANING
-t OF AL TNVERIOR CONTENTS, WINDOW
TREATMENTS ANDIUR FLODR COVERING «
DETERMINGD UFON COMPLETION OF ALL
; CONSTRUCTION T0 DETERLBWED COSTE
H
i
B
29 ahR.i
{8.25%) £5,815.85
TOTAL £150.117.66
SIINATURE
fahone # Fex #
F72-203-7V76 982607174
. Pago 2
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Vilers o viwor ovar hopponed.

Tin: & Woter - Cleoias & Ruslvabon™ % ;
¥ September 2608 //é

ede. Lonute Logth
93¢ Mickury Kuob
Cedar Hall, ‘Tesuy

RU:  RESIOENCE: Reeanstriction or Residence

Attnclogd

kerewith

Scope of Wark (Bes uttached Txbilsit “A"
Scupe of Warlt - (See attachied Exhibit “B*
Pricing Asseciated with SCOPE of WORK

o 143,739.85
¢ Iacludes materin) ablowance of 325 per sy yd for earper
o includes materizl wdlowsnce of $6.56 por 2q ft for tile
®  Cwoor to provide seloctions for carpet and tile
a  Pricitg to be adjusted when cozt per 5q yd o
s Tt idontified

Alternnte Fricing reguesied by Ownor
[wood flosving mateiial alowanse of $10.50 per sq 0t}

L. Paintcnte iaterivr of Residence add§ 7,213

2. losisl wood Rooring st 2™ Fleor instend
of carpet add 512,920

3. Tnsiall waed flooring ad 1* Flosr instend
of enrpict add $15,451

4. Insizit woad flcoring ¢ 1% Flyov instead
nf ilg add § 9,969

5. tnstall tilo flooring 2t 1" Floot instend of
carget add §12,614

Qwne fedth] (0 selest  cargul
pod .

tite

grout feolon]

poing [salac]
s . S el el Vet Yt
- » .-‘;"Q‘_‘ :L.‘ ¢ :";”' l‘vrf‘:«! 3":’3“;:’

g R A PR
)?, '." ".‘! |r
Ihgpnanhuntly ¢ hennd aiied Ororeted DRI L .
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Lila 1 nover evesry hapbened. @ﬂ
fira & Waler - Tlagup & Nostoraion”™ iﬁ’”

™

Foltowing selections by Qwner [Leath]: Exhibit “BY pricing will have to be adjistet w0
rafioct actusl ¢ogt of materials le: comparlenn to “affowances” incluged in pricing

" Payment Schadule; One-half of tho cosie of the antire praject will Be paid upon
cugiomse's axeruting the Authorization To Perfotm Services of Barvpra of Lake Arilngion
and Servpre of Southwest Forl Worth, The remainder of io costs for tho enticg project
whi bie payabie prior (0 custpmers copionis belng maved back Inte sustomer's home.

Inspsction of Work:  Owner [or Oumer's designes] to inapact samples of wark [prior to
installndion by controctor] and socapt / approve: amierials, colors, ievel of Nnish; perindic
inspactions @y work progrsses, Gnal inspection whan  coatractor spprises Owner thot
viork iz complete. '

Any ehanpes to the Scops of Work must be in writing via a Ehange Ordor gignad by both

Bvpro of Lowa Arlingbon ang
Bprupra of Southwest Fort Vo
2517 Gravel Duive

Fart Worlh, Tozas 75718
471607756 ot

BITIRRE. 003 tax
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QUALIFICATIONS OF Ann Piper

GEN EDUCATION
Attended Baylor University, Waco, Texas
Graduated Woodrow Wilson High School, Dallas, Texas

RECENT REAL ESTATE SEMINARS

Relocation Appraisal Seminars Professional Peactice USPAP
Update on Appraisal Standards Mediation & Property inspection
Appraising Historic Properties Green Building
EXPERIENCE
Appraiger, Self-employed 1983-Present
Instructar, Commercial College, inc. 1980-1988
Assomate Appraiser, WA, Galbraith 1977-1683
Broker Associate, Lou Smith REALTORS, Ine. 18751977

- Qwner and Manager, Piper Properties 1967-1881

PROFESSIONAL MEMBERSHIPS
Appraisal [nstitute, SRA Designation 1883-2002
Board of Directors, 1992-1897
Naticnat Association of REALTORS,
North Texas Information Systems, Inc,
Employee Relocation Council, CRI? Designation, 1990-2010
Relocation Appraisers and Consultants, In¢. Secretary, 1995-98
Board of Directors, 2000-2003
North Texas Relocation Professionals, Texas Relocation Network
Preservation Dallas, Historic House Specialist Designation, 1995, 2006

PUBLIC SERVICE
City of irving Culturai Affairs Council, 1980-82

City of Dallas Landmark Commission, 1987-91, 99-2003, 2003-2009, 2009-2011

Preservation Dallas, Inc,, Board of Trustees 1992-98

Dallas Lighthouse for the Blind, Board of Governors, 1993-2004, Director 2008- 2012
First Vice Chairman 2010-2011

American Foundation for the Blind, SW, Board of Directors. 1995-2001

Healing Hands Ministries, Board Member 2007-2010

PRESERVATION TRAINING

Educational Conference of The National Trust for Historic Preservation, 2001,
2002, 2003, 2005, 2008, 2007, 2008

Certified Local Govemment Training, Austin, TX, January 2002

Preservation Commlss:oners Training, Baltimore , MD August 2006

LICENSE
State Cerlified Residential Real Estate Appraiser
Certificate Number: TX-132088%-R Expires §/31/11
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LAWOFFICEOF
WENDEL A WITHILGW WENDEL A, WYTHROW LEGAL A35ISTANT
* . -

?:;‘:rri 7?3??23: LI0ME EST, UITEZ00 DONNA M. BRYIN
PERSONAL INTURY TRIAL LAW CARROLLTON, TEXAS 75006 DFFICE MANAGER
ADA MARIE WITHROW {@72)416-2500 LUCY M WITHROW

W. DAVID GRIGGS FAX{O72417-0683

ANNE C.ROWE WWW WITHROWTLAW COM

May 31, 2011

VIA FAX #281-925-53300
AND BY U, 5, MAIL

Mr. Robert N, Negrm

Codilis & Stawiarski, P.C.

650 N, Sarm Houston Parkway East, Ste 450
Houston, TX 77060

RE: Lonzie C. Leath v. Wells Fargo Bank, N.A. As Trustee :
Cause No.: 08-07290

Dear Mr., Negrin:
Enclosed are the following:
1. Draft Motion for Final Judgment.
2. Draft Final Judgﬁwnt tor your review.
Please review and send any proposed changes.
- Very truly yours,
sl oo
Wendel A, Withrow
| WAW/dme
Enclosures

co: Client (w/encl.)

* TExAs BOARD OF LEGAL SPECIALIZATION
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NO. DC-08-07250-D

LONZIE C, LEATH IN THE 95™
V. JUDICIAL DISTRICT COURT
WELLS FARGO BANK, N.A. AS TRUSTEE OF DALLAS COUNTY, TEXAS

MOTION FOR FINAL JUDGMENT

Comes now, Lonzie €. Leath, and after trial on the merits
agks this Court sign the attached Final Judgment as Exhibit a.
Respectfully submitted,

LAW OFFICE OF WENDEL A. WITHROW

WENDEL A. WITHROW

State Bar No.: 21830800
1120 Metrocrest, Suite 200
Carrollton, Texas 73006
Telephone: (972} 416-2500
FAX: (872) 417-068%

Attorney for Plaintiff

I, the undersigned atteorney of record, swear under oath that
the above Motion for Final Judgment is true and correct.

WENDEL A. WITHROW

SUBSCRIBED AND SWORN to this day of May, 2011.

NOTARY PUBLIC IN AND FOR
THE STATE QF TEXAS

MOTION FOR FINAL JUDGMENT PAGE 1
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CERTIFICATE OF CONFERENCE

This is to certify that

"A conference was held on May 31, 2011 with counsel for
Defendant, Wells Fargo Bank, N.A. as Trustee for Option One
Mortgage Loan Trush 2006-1 Assét—Backed Certificates, Series
2006-1 on May 31, 2011, on the merits of thiz motion, and
agreement was not reached. Therefore it is presented to the

Court for determination.®

WENDEL A. WITHROW
ATTORNEY FOR PLAINTIFF

FIAT
The above Motion for Final Judgment is set for a hearing on

the day of , 2011, at o'elock,

.m. in the District Court, 95th Judicial Digtrict, Dallas

County, Texan.

JUDGE FPRESIDING

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the
foregoing document has been forwarded to all counsel of record in
accordance with the Texas Rules of Civil Procedure on this

day of May, 2011.

WENDEL A. WITHROW

[

MOTION FOR FINAL JUDGMENT PAGE
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NO. DC-08-07290-D

LONZIE C. LEATH IN THE 95
Vv, JUDICIAL DISTRICT COURT
WELLS FARGO BANK, N.A. AS TRUSTEE OF DALLAS COUNTY, TEXAS

FINAL JUDGMENT

On the 9 day of May, 2011, the above-styled and numbered
cause was called for Jury trial. Plaintiff, Lonzie Leath
appeared in person and through his atterney of record.
Defendant, Wells Fargo Bank, N.A. as Trustee for Option One
Mortgage Loan Trust 20Q06-1 Asset-Backed Certificates, Series
2006-1 appeared by corporate representative and attorney of
record. All parties announced ready. A Jjury trial was
recquesated, and one Juestion of‘fact was submitted by the Court to
the Jury. After dué deliberation, the Jury returned its verdict
az follows: What was the fair market value of 936 Hickory Knob
‘Circle, Cedar Hill, Dallas County, Texas, on Cctoker 26, 2005 -
Answer: $421,400.00.

The Court, having considered the pleadings, evidence and
official records on file in this cause, iz of the opinion that
Judgment should be rendered for Plaintiff, The Court finds and
hereby declares that the home egquity lean made in the amount of
§340,000.00 on October 26, 2005 is greater than E0% of the Fair
Market Value on Qctober 26, 2005 in vioclation of the Texas
Constitution.

It is therefore ORDERED, ADJUDGED, DECREED, and DECLARED

that Lenzie Leath, Plaintiff, recover from Defendant, Wells Fargo

FINAL JUDGMENT PAGE 1
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Bank, N.A. ag Trustee for Option One Mortgage Loan Trust 2006-1
Asset-Backed Certificates, Series 2006-1, Judgment as follows:

1. The Deed of Trust lien dated Octoker 26, 2005 on the
Plaintiff’s homestead, %26 Hickory Enob Circle, Cedar
Hill, Texas 75104, is hereby voided and of no effect on
gaid property at 936 Hickoery Knob Circle, Cedar Hill,
Texas 75104,

2, The Principal and Interest on the Home Equity
Adjustable Rate Note dated October 26, 2005 is hereby
forfeited,

3. %15,000.00 for attorney fees up through the trial of

this cause,.

4. 2,500,000 for attorney fees if appealed to the Court of
Rppeals.

5. 85, 000.00 if appealed to the Texas Supreme Court.

6. Costz for Court.

FURTHER, it is ordered that Flaintiff shall have all writs
of executicn and other process necessgary to enforce thisg
judgment .

211 relief not expressly granted herein is denied.

SIGNED thig day of . 2011.

JUDGE PRESIDING

FINAL JUDGMENT PAGE 2
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AFPROVED AND ENTRY REQUESTED:

Wendel A, Withrow
Attorney for Plaintiff

APFROVED AS TO FORM ONLY:

Robert L. Negrin
Attarney for Defendant

FINAL JUDGMENT PAGE 3
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VERA F. WILSON, Appellant v. AAMES CAPITAL CORPORATION, Appellee

NO. 14-06-00524-CV

COURT OF APPEALS OF TEXAS, FOURTEENTH DISTRICT, HOUSTON

2007 Tex. App. LEXIS 8345

October 23, 2007, Judgment Rendered
October 23, 2007, Memorandum Opinion Filed

PRIOR HISTORY: [*1]
On Appeal from the 125th District Court, Harris Coun-
ty, Texas. Trial Court Cause No. 05-51877,

COUNSEL: For Appeliants: Joseph H. Pedigo, Houston,
TX.

For Appeilees: Henry A. Jakob, Houston, TX.

JUDGES: Panel consists of Justices Yates, Seymore,
and Edelman, ~

*  Senior Justice Richard H. Edelman sitting by
assignment.

QPINION BY': Richard H. Edelman
OPINION

MEMORANDUM OPINION

In this homestead foreclosure case, Vera F. Wilson
appeals a judgment entered in favor of Aames Capital
Corporation ("Aames”) on the grounds that the evidence
was insufficient to prove that the loan closing took place
at the office of the lender, an attorney, or a title company
or that the Jender was qualified to make the home equity
foan. We affirm.

Wilson entered into a home equity foan of § 115,500
by executing a note and security agreement with One
Stop Mortgage, Inc. ("One Stop"), which assigned the
note and security agreement to Aames. After Wilson
defaulted on the note, Aames brought a judicial forecio-
sure proceeding against her. ' A bench trial was held, and

the court rendered judgment, awarding Aames: (1) re-
covery of the note balance, (2) a declavation that the se-
curity agreement created an enforceable lien on Wilson's
homestead; and (3} a foreciosure of that lien. The trial
court also entered findings of fact and conclusions of
law. {*2]

1 See Tex R Civ. P. 735.

In 1997, the Texas Constitution was amended to ai-
lew "home-equity" loans. See Tex. Const. art. XVI. §
S0.(a)(6); Doodv v. Amerigues: Morigage. Co., 49
S.W.3d 342, 343 (Tex. 2001). HMowever, sirict criteria
were imposed in order for a len to "attach” to a homes-
tead, thereby giving its holder the right to foreclosure.
See Tex. Const. art. XVI §50 (a)i6)(4)-(Q). If any of
these requirements are not met, the lien against the ho-
mestead is not valid, and the lean is treated as an unse-
cured extension of credit. Doody, 49 S W.3d ar 345-46.

Wilson's challenge to the evidence supporiing the
judgment relies on her contention that, as the party seek-
ing to enforce the lien, Aames had the burden to plead
and prove that its lien on Wilson's homestead satisfied
the many requirements set forth in  subsections
J0tajie)iA)-(Q). However, Wilson cites no authority, and
we have found none, indicating that a home equity lend-
er, seeking to enforce its lien, has the burden of proof on
those requirements. * If anything, judicial economy
would dictate that a failure to comply with any of these
requirements is in the nature of an affirmative defense 50
that judicial resources are spent [*3] litigating the few
requirements that are coniested rather than the many that
are not. ' Because Wilson fails to demonstrate that
Aames had the burden to prove that it met the contested
constitutional requirements, Wilson's challenge to the



Page 2
2007 Tex. App. LEXIS 8345, *

evidence to prove that compliance affords no basis for 3 See generally Greathouse v. Charter Nat'l
relief. Accordingly, Wilson's issues are overruled, and Bank-Sw., &3] S W.2d 173, 175-176 (Tex.

the lndgment of the trial court is affirmed. 1992){describing considerations affecting the al-

location of burdens of proof); see also 2 William

2 Wilson cites Hruska v. First State Bank of V. Dorsaneo, I1I et al., Tex. Real Estate Guide §§

Deanville to support her claim that Aames had
the burden to plead and prove that it had a valid
Hen. 747 S W.2d 783, 785 (Tex. 1988). However,
Hruska holds only that a lien cannot be created
by estoppel and thus has no application here. See

53.130[13b] & 53.131 (2601) (stating that inva-
lidity of lien based on noncompliance with the
constitutional requirements is an affirmative de-
fense).

id In addition, the holding of Hruska that a de- s/Richard [*4] 1. Edeman

fect in a Hen cannot be cured is not fonger valid.
See Doody, 49 S W.3d at 346.

Senior Justice

Judgment rendered and Memorandum Opinion filed
Qctober 23, 2007.
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Affirmed and Memorandum QOpinion filed October 23, 2007.

In The

Fourteenth Court of Appeals

NO. 14-06-00524-CV

VERA F. WILSON, Appellant
V.

AAMES CAPITAL CORPORATION, Appellee

On Appeal from the 125th District Court
Harris County, Texas
Trial Court Cause No. 05-51877

MEMORANDUM OPINION

In this homestead foreclosure case, Vera F. Wilson appeals a judgment entered in favor
of Aames Capital Corporation (AAames@) on the grounds that the evidence was insufficient to
prove that the loan closing took place at the office of the lender, an attorney, or a title company

or that the lender was qualified to make the home equity loan. We atfirm.

Wilson entered into a home equity loan of $115,500 by executing a note and security
agreement with One Stop Mortgage, Inc. (AOne Stop@), which assigned the note and security
agreement to Aames. After Wilson defaulted on the note, Aames brought a judicial foreclosure
proceeding against her.m A bench trial was held, and the court rendered judgment, awarding
Aames: (1) recovery of the note balance; (2) a declaration that the security agreement created an
enforceable lien on Wilson=s homestead; and (3) a foreclosure of that lien. The trial court also
entered findings of fact and conclusions of law.

In 1997, the Texas Constitution was amended to allow Ahome-equity@ loans. See Tex.
Const. art. XVI, ' 50.(a)(6); Doody v. Ameriquest Mortgage. Co., 49 S.W.3d 342, 343 (Tex.
2001). However, strict criteria were imposed in order for a lien to Aattach@ to a homestead,
thereby giving its holder the right to foreclosure. See Tex. Const. art. XVT, '50 (a)(6)(A)-(Q). 1f

http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionlD=4d{3483b-49ad-4234... 1/25/2012
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any of these requirements are not met, the lien against the homestead is not valid, and the
loan is treated as an unsecured extension of credit. Doody, 49 S.W .3d at 345B46.

Wilson=s challenge to the evidence supporting the judgment relies on her contention that,
as the party secking to enforce the lien, Aames had the burden to plead and prove that its lien on
Wilson=s homestead satisfied the many requirements set forth in subsections 50(a)}(6)(A)-(Q).
However, Wilson cites no authority, and we have found none, indicating that a home equity
lender, seeking to enforce its lien, has the burden of proof on those requirements _L2_l If anything,
judicial economy would dictate that a failure to comply with any of these requirements is in the
nature of an affirmative defense so that judicial resources are spent litigating the few
requirements that are contested rather than the many that are not.111 Because Wilson fails to
demonstrate that Aames had the burden to prove that it met the contested constitutional
requirements, Wilson=s challenge to the evidence to prove that compliance affords no basis for
relicf. Accordingly, Wilson=s issues are overruled, and the judgment of the trial court is

affirmed.

s/ Richard H. Edelman
Sentor Justice

Judgment rendered and Memorandum Opinion filed October 23, 2007.

Panel consists of Justices Yates, Seymore, and Edelman.~

I
= See Tex. R. Civ. P. 735.
[21
Wilson cites Hruska v. First State Bank of Deanville to support her claim that Aames had the

burden to plead and prove that it had a valid lien. 747 S.W.2d 783, 785 (Tex. 1988). However, fruska
holds only that a lien cannot be created by estoppel! and thus has no application here. See id. [n addition,
the holding of Hruska that a defect in a lien cannot be cured is not Jonger valid. See Doody, 49 5.W.3d at
346.

31

See generally Greathouse v. Charter Nat=l Bank-Sw., 851 S.W.2d 173, 175-176 (Tex. 1992)
(describing considerations affecting the allocation of burdens of proof). see alse 2 William V. Dorsaneo,
10T et al., Tex. Real Estare Guide " 53.130[1][b] & 53.131 (2001} {stating that invalidity of lien based on
noncompliance with the constitutional requirements is an affirmative defense).

%

- Senior Justice Richard H. Edelman sitting by assignment.
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